File Ref: FH CR 5/1886/07

LEGISLATIVE COUNCIL BRIEF

Public Health and Municipal Services Ordinance (Cap. 132)

PESTICIDE RESIDUES IN FOOD REGULATION

INTRODUCTION

On 26 April 2012, the Director of Food and Environmental
Hygiene (DFEH), in exercise of the power under section 55(1) of the
Public Health and Municipal Services Ordinance (Cap. 132), made the
Pesticide Residues in Food Regulation (“the Regulation”) at Annex A,

JUSTIFICATIONS
Background

2. At present, the import, manufacture, sale and supply of pesticides
in Hong Kong are regulated by the Pesticides Ordinance (Cap. 133).
The Agriculture, Fisheries and Conservation Department (AFCD) is
responsible for enforcing the relevant provisions.  All pesticides
intended for sale in Hong Kong must be registered with the Director of
Agriculture, Fisheries and Conservation (DAFC). Except with a licence
issued by DAFC, no person shall import, manufacture, sell or supply
registered pesticides. While there are general provisions under Cap. 132
that all food on sale for human consumption must be wholesome,
unadulterated and fit for human consumption, there is currently no
specific legal provision that regulates the level of pesticide residues in
food.

3. The Centre for Food Safety (CFS) operates a food surveillance
programme and regularly takes food samples to test, among others, for



pesticide residues following the testing methods and standards
recommended by the Codex Alimentarius Commission (Codex)®.
However, the lack of a specific legal provision governing pesticide
residues in food means that a case-by-case assessment would need to be
made in order to substantiate that the concerned food sample is unfit for
human consumption (section 54 of Cap. 132) before CFS can prosecute
the food trader concerned. This also deviates from the general principle
that pesticide use should be kept at a minimum possible level as
recognized by Codex and developed countries. The introduction of
specific regulation on pesticide residues in food is therefore considered
necessary.

4. The Administration consulted the Legislative Council (LegCo)
Panel on Food Safety and Environmental Hygiene on a “Refined
Regulatory Framework for Pesticide Residues in Food in Hong Kong” on
12 July 2011, followed by a public consultation from 13 July to 19
September 2011. The proposal was generally welcomed. Details of
the public consultation are set out in paragraphs 26 to 30.

Key Features of the Regulation

5. The Regulation aims to achieve the following objectives -
(@) better protect public health;
(b) facilitate effective regulation of pesticide residues in food; and
(c) promote harmonisation between local and international standards.

In striving to achieve the above objectives, the Administration is mindful
of the need to maintain a stable supply of food in Hong Kong.

! Codex was established by the Food and Agriculture Organisation and the World Health Organisation
of the United Nations in 1960s and has been the single most important international reference point
for consumers, food producers, processors, national food control agencies and the international food
trade in developing food associated standards.



To adopt Codex’s definition of “pesticides”” and other related terms

6. The main structure of the Regulation has taken reference from
that of Codex. It defines terms such as “pesticide” and “pesticide
residue” in a way consistent with Codex. This will promote
harmonisation of local and international standards.

To regulate pesticide residues by a list of maximum residue limits
(MRLs) / extraneous maximum residue limits (EMRLS)

7. The Regulation specifies in Schedule 1 a list of MRLS/EMRLs
for certain pesticide-food pairs (i.e. the maximum concentration of
specified pesticide residues permitted in specified food commodities).
The presence of any of these pesticide residues in food at levels
exceeding the MRLS/EMRLSs is not permitted under the Regulation.

8. The formulation of the list of MRLS/EMRLs is based primarily
on the available standards recommended by Codex, supplemented by
standards of the Mainland and other major food exporting countries to
Hong Kong (including the United States and Thailand), while taking into
account comments received during public consultation. These standards
have been scrutinised by conducting risk assessment to ensure that the
proposed standards are adequate to protect public health in Hong Kong,
taking into account the heavy reliance of Hong Kong on imported food.
Such an approach will strike a balance between protecting public health
and maintaining a stable supply of food in Hong Kong.

To adopt Codex’s classification of foods

9. As Codex standards form the backbone of the local set of
standards for pesticide residues in food, we have also adopted Codex’s
food classification system for consistency. This has the benefit of
adopting the uniform nomenclature used in international markets.

Pesticide residues with no specified MRL/EMRL in the Regulation

10. The general principle is that except for exempted pesticides,
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import and sale of food containing pesticide residues with no
MRLS/EMRLs in Schedule 1 is only allowed if the consumption of the
food concerned is not dangerous or prejudicial to health. In deciding
whether the consumption of the food concerned is dangerous or
prejudicial to health, DFEH will conduct risk assessment.

To establish a list of exempted pesticides

11. To facilitate the use of pesticides by the trade that are natural and
the residues of which are identical to or indistinguishable from natural
food components, a list of exempted pesticides has been specified in
Schedule 2 to the Regulation. In determining whether a pesticide should
be included in Schedule 2, DFEH will take into account relevant factors
including the following -

(@) whether the use of the pesticide will result in residues occurring
in food,;

(b) whether the residues of the pesticide are identical to or
indistinguishable from natural food components; and

(c) whether the residues of the pesticide have any toxicological
significance or will be dangerous or prejudicial to human health.

12. Such a list of exempted pesticides is not available from Codex,
but we have made reference to the lists adopted by major food exporting
countries to Hong Kong in drawing up our own.

To update the lists of MRLS/EMRLs and exempted pesticides regularly

13. As new pesticides and new applications on crops keep emerging,
Schedules 1 and 2 to the Regulation will be updated by DFEH regularly.

14, Members of the trade had expressed concern on whether there is
a channel for them to comment on the existing MRLS/EMRLs, and to
propose new MRLS/EMRLs and exempted pesticides for inclusion in
Schedules 1 and 2 by DFEH. To this end, traders are welcomed to make
proposals accompanied by sufficient supporting information to DFEH for



consideration. DFEH would suitably incorporate the proposals received
in the next updating exercise of Schedules 1 and 2, taking into account
the latest international developments, consistency with the existing list,
availability of relevant supporting information and reference materials for
testing, and whether the limits concerned could pass risk assessment.

To dovetail with registration of pesticides for use on local food crops

15. There is a need to introduce suitable measures to ensure that a
newly registered pesticide for use on local food crops under Cap. 133
would be properly regulated under the Regulation. At present, Cap. 133
requires that all pesticides for use in Hong Kong, including those for local
food crops, should be registered by DAFC. Upon the commencement of
the Regulation, when a person submits an application for registration of a
pesticide under section 5 of Cap. 133 and indicates in the application
form that the pesticide is intended for use on local food crops, DAFC
would require the applicant to provide information about the MRL(s) of
the pesticide concerned in Schedule 1 to the Regulation or whether the
pesticide concerned is an exempted pesticide in Schedule 2 to the
Regulation. If no MRL(s) related to the pesticide concerned could be
found in Schedule 1 to the Regulation and it is not an exempted pesticide
in Schedule 2 to the Regulation, the application under Cap. 133 would not
be accepted. The applicant may make a proposal to DFEH for including
the relevant MRL(s) in Schedule 1 or including the pesticide in Schedule
2 to the Regulation in the next updating exercise, and wait for the same to
become effective before he could submit the application to DAFC under
section 5 of Cap. 133.

16. DAFC would amend the application form for registration of
pesticides under regulation 3 of the Pesticides Regulations (Cap. 133A) to
reflect the above mechanism before the commencement of the Regulation.

Penalty

17. It would be an offence to import, manufacture or sell for human
consumption any food which contains any pesticide residues unless —



(@) the food and the pesticide residues concerned are specified in
Schedule 1 to the Regulation and the amount of the residues does
not exceed the limit specified in the Schedule;

(b) section 5 or 6 of the Regulation applies to the food and the
amount of the residues does not exceed the limit applicable to the
food;

(c) the pesticide residues concerned are residues of an exempted
pesticide set out in Schedule 2 to the Regulation; or

(d) the consumption of the food concerned is not dangerous or
prejudicial to health.

18. The maximum penalty for committing the offence will be a fine
at level 5 ($50,000) and imprisonment for six months. This is in line
with the penalty for selling food which is unfit for human consumption
under section 54 of Cap. 132.

Statutory defences

19. Statutory defences are available for the offence referred to in
paragraph 17 above. At present, section 71 of Cap. 132 stipulates
conditions under which warranty may be pleaded by the defendant as
defence in any proceedings for an offence under the relevant part of the
Ordinance. This would also be applicable to the offences under the
Regulation. For example, a vendor charged under the Regulation may
produce evidence such as invoices to demonstrate that the food concerned
Is in the original state as obtained from the supplier without any further
treatment and the supplier's earlier confirmation of safe food supply.

20. In addition, section 70 of Cap. 132 provides that if the defendant
could prove that the contravention was due to the act or default of some
other person, and that he has exercised all due diligence to secure that the
provisions in question were complied with, he may plead this as a
defence. Again, this is applicable to offences under the Regulation.



Grace period

21. To allow sufficient time for the trade to comply with the
Regulation, there would be a grace period of about two years prior to the
commencement of the Regulation. The Regulation will commence on 1
August 2014. During the grace period, CFS will provide briefings,
training and guidelines for different sectors to prepare them for the
commencement of the Regulation.

THE REGULATION
22, The provisions of the Regulation are as follows -

(@) Section 1 provides for the commencement of the
Regulation.

(b) Section 2 defines certain terms used in the Regulation.
(c) Section 3 defines the scope of application of the Regulation.

(d) Section 4 stipulates that a person may import, manufacture
or sell for human consumption a food which contains
pesticide residues only if — (i) the food and the pesticide
residues concerned are specified in Schedule 1 and the
amount of the residues does not exceed the limit specified
in the Schedule; (ii) the pesticide residues concerned are
residues of an exempted pesticide set out in Schedule 2; (iii)
section 5 or 6 applies to the food and the amount of the
residues does not exceed the limit applicable to the food; or
(iv) the consumption of the food is not dangerous or
prejudicial to health. Contravention of the requirement is
an offence with a maximum penalty of a fine at level 5 and
imprisonment for 6 months.

(e) Sections 5 and 6 set out the principles for determining the
maximum pesticide residues limits for certain kinds of food.

(f) Section 7 sets out the factors for determining whether the
consumption of a food containing pesticide residues is
dangerous or prejudicial to health.



(g) Section 8 provides that a prosecution of an offence under
the Regulation may be brought in the name of DFEH.

(h) Schedule 1 sets out the maximum limits of certain pesticide
residues that are allowed in certain food and the
interpretation provisions for that Schedule.

(i) Schedule 2 sets out the exempted pesticides.

LEGISLATIVE TIMETABLE

23. The legislative timetable is as follows —
Publication in gazette 4 May 2012

Tabling at the
Legislative Council 9 May2012

IMPLICATIONS OF THE PROPOSAL

24, The Regulation is in conformity with the Basic Law, including
the provisions concerning human rights. It will not affect the binding
effect of Cap. 132.

25. The Regulation has financial, civil service, economic,
environmental and sustainability implications as set out in Annex B.
The Regulation has no productivity implications.

PUBLIC CONSULTATION

26. Since January 2011, we have conducted a total of 25 briefings
and consultation sessions for the stakeholders and general public based on
the refined regulatory framework on pesticide residues in food.
Participants include trade associations, food manufacturers, food
importers, food distributors, retailers, Consulate Generals, local farmers,
private laboratories, pesticide suppliers and food safety experts. The
proposal was generally welcomed. The Advisory Council on Food and
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Environmental Hygiene and the Expert Committee on Food Safety
supported the proposal at their meetings on 25 May and 2 June 2011
respectively. The LegCo Panel on Food Safety and Environmental
Hygiene supported the proposal at the meeting on 12 July 2011.

217, We have also conducted a public consultation on the Refined
Regulatory Framework for Pesticide Residues in Food in Hong Kong
from 13 July to 19 September 2011. All parties consulted supported the
introduction of the Regulation to strengthen protection of food safety. In
supporting the proposals, they urged the Government to provide
guidelines on the detailed operation of the framework, such as how
pesticide residues in processed food would be calculated. In response to
the request of the trade, CFS would issue technical guidelines on issues
such as food classification and handling of compounded and processed
food etc.

28. In addition, the food trade was concerned about the cost incurred
in carrying out laboratory tests in order to comply with the Regulation.
We have advised food traders to deal with reputable food suppliers who
can provide documentary proof on compliance with the Regulation and
keep the relevant transaction documents for record in order to minimise
additional cost in carrying out laboratory tests by themselves. Although
360 pesticides are included in Schedule 1 to the Regulation, the number
of residue limits applicable to individual food would be much smaller.
It is because normally only a few pesticides would be applied to
individual food crops. As a result, we do not anticipate an undue
increase in cost incurred by food traders.

29. The majority of views received during the public consultation
commented on specific limits in the preliminary MRLS/EMRLs list.
These comments have been suitably incorporated into Schedule 1 to the
Regulation, taking into account consistency with the existing list,
availability of relevant supporting information and reference materials for
testing, and whether the limits concerned could pass the risk assessment.

30. We have uploaded a summary of opinions received during the
public consultation period onto the websites of the Food and Health
Bureau and CFS. As there were requests for clarification on operational



details of the regulatory framework during the public consultation period,
CFS has made available on its website a set of frequently asked questions.

PUBLICITY

31. A press release will be issued. A spokesman will be available
to answer media enquiries.

ENQUIRIES

32, Any enquiry on this brief can be addressed to Mr Clement Chan,
Principal Assistant Secretary for Food and Health (Food)3, at 3509 8927.

Food and Health Bureau

Food and Environmental Hygiene Department
May 2012
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Pesticide Residues in Food Regulation

Section 2 2

any unwanted species of plants, animals, birds or aquatic
products) during the production, storage, transport,
distribution or processing of—

(i) food or agricultural commodities; or

(i) fodder, or feeding stuffs, for animals, birds or
aquatic products;

(b) any substance which may be administered to animals,
birds or aquatic products for the control of ectoparasites;

(c) any substance intended for use as a plant growth
regulator, defoliant, desiccant, fruit thinning agent or
sprouting inhibitor; and

(d) any substance applied to crops before or after harvest to
protect them from deterioration during storage or
transport,

but does not include—

{e) fertilizers;

(f) nutrients for plants, animals, birds or aquatic products;

{g) food additives; or

(h)  drugs for animals, birds or aquatic products;

pesticide residues (FrET{¥42) means any substance present in
food resulting from the use of pesticide, and includes any
derivatives and impurities of toxicological significance;

primary food commodity (51 £2/i1) means a product in, or nearly in,
its natural state that—

{a) is intended for processing into food for sale; or
(b) can serve as food without further processing;

residue definition (5662%77F #5). in relation to a pesticide, means
the combination of the pesticide and its derivatives or related
compounds.

Pesticide Residues in Food Regulation

Section 3 3

3.

Application

This Regulation does not apply to food which is imported solely for
the purpose of export if the food—

(a) is air transhipment cargo; or

{b) during the period between its import and export, remains
in the vessel, vehicle or aircraft in which it was
imported.

Import, sale etc. of food containing pesticide residues

{1) A person may import, consign, deliver, manufacture or sell for
human consumption a food which contains pesticide residues
only if—

{a) the food is of a description specified in column 4 of Part
1 of Schedule 1 and—
(i) the pesticide residues are the pesticide residues of a
pesticide specified, in column 2 of that Part,
opposite to the food; and

(i) the concentration of the pesticide residues in the
food does not exceed the MRL for the residue
definition of the pesticide specified, in column 3 of
that Part, opposite to the food;

(b) the food is of a description specified in column 4 of Part
2 of Schedule | and—

(i) the pesticide residues are the pesticide residues of a
pesticide specified, in column 2 of that Part,
opposite to the food; and

(i) the concentration of the pesticide residues in the
tood does not exceed the EMRL for the residue
definition of the pesticide specified, in column 3 of
that Part, opposite to the food;

{c} the pesticide residues are the pesticide residues of an
exempted pesticide;



Section 5

Pesticide Residues in Food Regulation
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(2)

3)

(dy section 5 applies to the food and the concentration of the
pesticide residues in the food does not exceed the MRL
or EMRL applicable to the food by virtue of that section;

(e) section 6 applies to the food and the concentration of the
pesticide residues in the food does not exceed the
aggregated MRL or EMRL applicable to the food by
virtue of that section; or

(f) any of the conditions set out in subsection (2) is met
(except for cases that also fall within paragraph (d) or
(e)) and, having regard to the factors set out in section 7,
consumption of the food is not dangerous or prejudicial
to health.

The conditions referred to in subsection {(1)(f) are—

(a) the food is not of a description specified in column 4 of
Part 1 of Schedule 1 or column 4 of Part 2 of that
Schedule; or

{(b) the food—

(i) is of a description specified in column 4 of Part 1
of Schedule 1 but the pesticide residues are not the
pesticide residues of any pesticide specified, in
column 2 of that Part, opposite to the food: or

(i) is of a description specified in column 4 of Part 2
of that Schedule but the pesticide residues are not
the pesticide residues of any pesticide specified, in
column 2 of that Part, opposite to the food.

A person who contravenes subsection (1) commits an offence
and is liable to a fine at level 5 and to imprisonment for 6
months.

Principles for determining MRL and EMRL for certain food
(other than compounded food)

()

If—

Pesticide Residues in Food Regulation

Section 6 5

(a) a food (other than compounded food) contains pesticide
residues of a pesticide listed in Schedule 1 but the food
is not specified in that Schedule opposite to the
pesticide; and

(b) a MRL or EMRL is specified for the residue definition
of the pesticide in respect of a food that is the primary
food commedity from which the food described in
paragraph (a) is derived,

subject to subsection (2), that MRL or EMRL is to apply to

the food described in paragraph (a).

(2) If a food is in a dried, dehydrated or concentrated form, the
MRL or EMRL is to be adjusted proportionately by reference
to the ratio between the following—

(a) the weight of the food in such form; and

{b) the weight of the food after dilution or reconstitution (as
the case requires).

Principles for determining MRL and EMRL for compounded
food

(n If—
(a) a compounded food contains pesticide residues of a
pesticide listed in Schedule 1; and

(b) any of the conditions set out in subsection (2) is met in
respect of each of the ingredients of the compounded
food,

then. in relation to the compounded food, the MRL or EMRL
for the residue definition of the pesticide is the aggregated
sum of the pro-rata MRL or EMRL for the residue definition
of the pesticide in respect of each of the ingredients of the
compounded food (aggregated MRL or EMRL).

(2) The conditions referred to in subsection (1)(b) are—



Pesticide Residues in Food Reguiation

Section 7 8

(a) the ingredient is a food in respect of which a MRL or
EMRL is specified for the residue definition of the
pesticide; or

(b) by virtue of section 5, a MRL or EMRL for the residue
definition of the pesticide is applicable to the ingredient.

(3) In this section—

ingredient (E¥}) means a food that is used as an ingredient of a
compounded food;

pro-rata MRL or EMRL (3% Bl R
%) means the percentage of the MRL or EMRL for the
residue definition of the pesticide in respect of an ingredient
that equals the percentage of the ingredient in the
compounded food.

Factors for determining safety of food with pesticide residues

(1) For the purpose of section 4(1)(f), in determining whether the
consumption of a food is dangerous or prejudicial to health,
the probability of known or potential adverse public health
effects which may occur from dietary exposure of the general
public to the pesticide residues concerned must be evaluated.

(2) Without limiting subsection (1), all factors relevant to the
circumstances of the case may be taken into account,
including—

(a) the toxicological profile and safety reference values of
the pesticide concerned;

(b) the characteristics of the pesticide and the level of the
pesticide residues in the food concerned:

(c) the consumption pattern of the food, and the long-term
and short-term dietary exposure data of the general
public and vulnerable groups to the pesticide residues;

(d) any statutory requirement relating to the food:

(e) information provided by an importer or supplier of the
food;

Pesticide Residues in Food Reguiation

Section 8 7

(f) information, reports or testing results provided by a
public analyst:

(g) information (including reports, warnings and decision
documents) provided by an international food or health
authority or the food or health authority of any place
outside Hong Kong; and

(h) information on the source and extent of any hazard
incurred by the presence of the pesticide residues in any
food, in particular information on whether the hazard—

(i) exists throughout or in any part of the manufacture
or supply chain; or
(i) is limited to a particular batch of food.

Name in which proceedings may be brought

Without prejudice to any Ordinance relating to the prosecution of
criminal offences or the powers of the Secretary for Justice relating
to the prosecution of criminal offences, the prosecution of an
offence under this Regulation may be brought in the name of the
Director.
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