
File Ref: TsyB R 183/800-1-1/52/0 (C)  
 
 
 

LEGISLATIVE COUNCIL BRIEF 

 

 

Inland Revenue Ordinance  

(Chapter 112) 

 

INLAND REVENUE (DOUBLE TAXATION RELIEF AND 

PREVENTION OF FISCAL EVASION  

WITH RESPECT TO TAXES ON INCOME) 

(MALTA) ORDER 

 

 

INTRODUCTION 

 

 At the meeting of the Executive Council on 17 April 2012, the 

Council ADVISED and the Acting Chief Executive ORDERED that the 

Inland Revenue (Double Taxation Relief and Prevention of Fiscal Evasion 

with respect to Taxes on Income) (Malta) Order (the Order), at Annex A, 

should be made under section 49(1A) of the Inland Revenue Ordinance, Cap. 

112 (the Ordinance). The Order implements the Agreement between the 

Hong Kong Special Administrative Region (HKSAR) and Malta for the 

Avoidance of Double Taxation with respect to Taxes on Income and the 

Prevention of Fiscal Evasion signed on 8 November 2011 (the Maltese 

Agreement). 

 

JUSTIFICATIONS 

Benefits of Comprehensive Agreements for Avoidance of Double 

Taxation 

2. Double taxation refers to the imposition of comparable taxes in 

more than one tax jurisdiction in respect of the same source of income.  The 

international community generally recognises that double taxation hinders 

the exchange of goods and services, movements of capital, technology and 

human resources, and poses an obstacle to the development of economic 
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relations between economies.  As a business facilitation initiative, it is our 

policy to enter into Comprehensive Agreements for Avoidance of Double 

Taxation (CDTAs) with our trading and investment partners so as to 

minimise double taxation.   

 

3. Hong Kong adopts the territorial concept of taxation whereby only 

income sourced from Hong Kong is subject to tax.  A local resident’s 

income derived from sources outside Hong Kong would not be taxed in 

Hong Kong and hence would not be subject to double taxation.  Double 

taxation may occur where a foreign jurisdiction taxes its own residents’ 

income derived from Hong Kong.  Although many jurisdictions do provide 

their residents with unilateral tax relief for the Hong Kong tax they paid on 

income derived therefrom, the existence of a CDTA will provide enhanced 

certainty and stability in respect of the elimination of double taxation.  

Besides, the tax relief provided under a CDTA may exceed the level provided 

unilaterally by a tax jurisdiction.   

 

Benefits of the Maltese Agreement 

4.  In the absence of the Maltese Agreement, profits of Hong Kong 

companies doing business through a permanent establishment, such as a sales 

outlet, in Malta may be taxed in both places if the income is Hong Kong 

sourced. Under the Maltese Agreement, double taxation is avoided in that 

any Maltese tax paid by the companies shall be allowed as a credit against 

the tax payable in Hong Kong.  

 

5.  Under the Maltese Agreement, the income received by a Hong Kong 

resident, which is not paid by (or on behalf of) and borne by a Maltese entity, 

from employment exercised in Malta will be exempted from Maltese income 

tax if his or her aggregate stay in Malta in any relevant 12-month period does 

not exceed 183 days.  

 

6.  Under the Maltese Agreement, Hong Kong airlines operating flights 

to and from Malta will be taxed in Hong Kong only at Hong Kong’s 

corporation tax rate (which is currently lower than that of Malta).  Profits 

from international shipping transport earned by Hong Kong residents that 

arise in Malta, which are currently subject to tax there, will enjoy tax 

exemption in Malta under the Maltese Agreement. 

 

7. Overall speaking, the Maltese Agreement sets out clearly the 

allocation of taxing rights between the two jurisdictions and the relief on tax 

rates on different types of income.  It will help investors of the two 

economies to better assess their potential tax liabilities from cross-border 

economic activities, foster closer economic and trade links between the two 
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places, and provide added incentives for enterprises of Malta to do business 

with or invest in Hong Kong, and vice versa. 

 

Exchange of Information Article under the Maltese Agreement  

8. The Inland Revenue (Amendment) Ordinance 2010 which enables 

Hong Kong to adopt the Organisation for Economic Co-operation and 

Development (OECD) 2004 version of the Exchange of Information (EoI) 

Article in our CDTAs came into operation in March 2010.  During the 

scrutiny of the relevant bill, the Government presented a sample EoI Article 

(Annex B) to the Bills Committee and undertook to highlight any deviation 

from the text in any CDTA that we have signed when we submit the CDTA 

for vetting.    

 

9.     The Maltese Agreement, which contains an EoI Article (the Article) 

based on the OECD 2004 version, has adopted all the safeguards in the 

sample EoI Article, in particular - 

(a) the Article does not require the Contracting Parties to exchange 

information on an automatic or spontaneous basis; 

(b) the scope of information exchange is confined to taxes covered 

by the Maltese Agreement; 

(c) the information sought should be foreseeably relevant, i.e. there 

will be no fishing expedition;  

(d) confidentiality requirements and restrictions on the usage of the 

information exchanged are as set out in the sample EoI Article; 

(e) information will only be disclosed to the tax authorities and not 

for release to their oversight body.  However, at the request of 

the Maltese side, the Maltese Agreement specifically provided 

that the Maltese Competent Authority may disclose information 

to their National Audit Office; 

(f) the information requested shall not be disclosed to a third 

jurisdiction; and 

(g) there is no obligation to supply information under certain 

circumstances as set out in the sample EoI Article. 

 

Legal Basis 

10. Under section 49(1A) of the Ordinance, the Chief Executive in 

Council may, by order, declare that arrangements have been made with the 

government of any territory outside Hong Kong with a view to affording 
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relief from double taxation in relation to income tax and any tax of a similar 

character imposed by the laws of that territory.  Following the signing of the 

Maltese Agreement, it is necessary for the Chief Executive in Council to 

declare by order that arrangements with Malta on double taxation relief have 

been made so as to put the Maltese Agreement into effect. 

 

OTHER OPTIONS 

11. An Order made by the Chief Executive in Council under section 

49(1A) of the Ordinance is the only way to give effect to the Maltese 

Agreement.  There is no other option. 

 

THE ORDER 

12. Section 2 of the Order declares that the arrangements specified in 

section 3 for double taxation relief in relation to income tax and any tax of a 

similar character imposed by the laws of Malta have been made and that 

those arrangements should take effect.  Section 3 states that the 

arrangements are those in Articles 1 to 27 of the Maltese Agreement as well 

as Paragraphs I to III of the Protocol to the Maltese Agreement, the text of 

which Articles and Paragraphs, as well as their Chinese translation, is set out 

in the Schedule to the Order.   

 

LEGISLATIVE TIMETABLE  

13. The legislative timetable is as follows – 

 

Publication in the Gazette 

 

18 May 2012 

Tabling at Legislative Council  

 

23 May 2012 

 

Commencement of the Order 13 July 2012 

 

IMPLICATIONS OF THE PROPOSAL 

 

   C    

14. The proposal has financial, economic and civil service implications 

as set out in Annex C.  The proposal is in conformity with the Basic Law, 

including the provisions concerning human rights.  The proposal will not 

affect the binding effect of the existing provisions of the Ordinance and its 

subsidiary legislation.  It has no productivity, environmental or 

sustainability implications.  

 

PUBLIC CONSULTATION 

15. The business and professional sectors have all along supported our 

policy to conclude more CDTAs with our trading and investment partners.   
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PUBLICITY 

16. Publicity was arranged for the signing of the Maltese Agreement on 

8 November 2011.  A spokesman will be available to answer media and 

public enquiries.  

 

BACKGROUND 

17. The Maltese Agreement is the twenty-second CDTA concluded by 

Hong Kong with another jurisdiction.  A summary of the main provisions of 

the Agreement is at Annex D. 

 

18. We entered into a CDTA with Belgium in December 2003, with 

Thailand in September 2005, with the Mainland of China in August 2006, 

with Luxembourg in November 2007, with Vietnam in December 2008, with 

Brunei, the Netherlands and Indonesia in March 2010, with Hungary, Kuwait 

and Austria in May 2010, with the United Kingdom and Ireland in June 2010, 

with Liechtenstein in August 2010, with France in October 2010, with Japan 

in November 2010, with New Zealand in December 2010, with Switzerland 

on the original CDTA in December 2010 and on the new CDTA in October 

2011, with Portugal in March 2011, with Spain in April 2011, with the Czech 

Republic in June 2011, with Malta in November 2011, with Jersey in 

February 2012 and with Malaysia in April 2012. 

 

ENQUIRY  

19. In case of enquiries about this Brief, please contact Ms Shirley 

Kwan, Principal Assistant Secretary for Financial Services and the Treasury 

(Treasury), at 2810 2370. 

 

 

Financial Services and the Treasury Bureau 

16 May 2012 
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Annex B 

 

Extracts of Hong Kong’s Sample CDTA Text 

ARTICLE 25 

EXCHANGE OF INFORMATION 

1. The competent authorities of the Contracting Parties shall exchange such 

information as is foreseeably relevant for carrying out the provisions of 

this Agreement or to the administration or enforcement of the domestic 

laws concerning taxes of every kind and description imposed on behalf of 

the Contracting Parties, or of their political subdivisions or local or 

territorial authorities, insofar as the taxation thereunder is not contrary to 

the Agreement.  The exchange of information is not restricted by Article 

1
1
.  

  

2. Any information received under paragraph 1 by a Contracting Party shall 

be treated as secret in the same manner as information obtained under the 

domestic laws of that Party and shall be disclosed only to persons or 

authorities (including courts and administrative bodies) concerned with 

the assessment or collection of, the enforcement or prosecution in respect 

of, the determination of appeals in relation to the taxes referred to in 

paragraph 1. Such persons or authorities shall use the information only 

for such purposes.  They may disclose the information in public court 

proceedings or in judicial decisions.  

  

3. In no case shall the provisions of paragraphs 1 and 2 be construed so as to 

impose on a Contracting Party the obligation: 

 (a) to carry out administrative measures at variance with the laws 

and administrative practice of that or of the other Contracting 

Party; 

   

 (b) to supply information which is not obtainable under the laws or 

in the normal course of the administration of that or of the other 

Contracting Party; 

                                                 

1
 Article 1: “PERSONS COVERED: This Agreement shall apply to persons who are 

residents of one or both of the Contracting Parties.” 
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 (c) to supply information which would disclose any trade, business, 

industrial, commercial or professional secret or trade process, or 

information, the disclosure of which would be contrary to public 

policy (ordre public). 

  

4. If information is requested by a Contracting Party in accordance with this 

Article, the other Contracting Party shall use its information gathering 

measures to obtain the requested information, even though that other 

Party may not need such information for its own tax purposes. The 

obligation contained in the preceding sentence is subject to the limitations 

of paragraph 3 but in no case shall such limitations be construed to permit 

a Contacting Party to decline to supply information solely because it has 

no domestic interest in such information. 

  

5. In no case shall the provisions of paragraph 3 be construed to permit a 

Contracting Party to decline to supply information solely because the 

information is held by a bank, other financial institution, nominee or 

person acting in an agency or a fiduciary capacity or because it relates to 

ownership interests in a person. 

 

*      *      *     * 

PROTOCOL 

 At the time of signing of the Agreement between the Government of 

Country A and the Government of the Hong Kong Special Administrative 

Region of the People’s Republic of China for the Avoidance of Double 

Taxation with respect to Taxes on Income and the Prevention of Fiscal Evasion, 

the two Governments have agreed on the following provisions which shall form 

an integral part of the Agreement. 

1-9.  ….. 

10. It is understood that Article 25 does not create obligations as regards 

automatic or spontaneous exchanges of information between the Contracting 

Parties.  In respect of the same Article, it is also understood that information 

requested shall not be disclosed to a third jurisdiction.  In the case of the Hong 

Kong Special Administrative Region, the judicial decisions in which 

information may be disclosed include the decisions of the Board of Review. 

*      *      *     * 
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Financial, Economic and Civil Service Implications 

of the Proposal 

 

 

Financial Implications 

 

 The Government would have to forgo some revenue which is 

currently being collected in respect of profits of Maltese resident 

companies not attributable to a permanent establishment in Hong Kong, 

as well as shipping and air services profits of Maltese operators.  

However, the overall financial implications would be insignificant.    

 

Economic Implications 

 

2. The Maltese Agreement will facilitate business development 

between Hong Kong and Malta and contribute positively to the economic 

development of Hong Kong.  It will enhance the economic interaction 

between Hong Kong and Malta by providing enhanced certainty and 

stability to the tax liabilities of investors. 

 

Civil Service Implications 

 

3. There will be additional work for the Inland Revenue 

Department in handling requests for exchange of information from Malta 

under the Maltese Agreement.  Additional manpower resources would 

be sought in accordance with the established resource allocation 

mechanism. 

 

 

 



Annex D 

 

Comprehensive Double Taxation Agreement (CDTA) 

Between Hong Kong and Malta 

 

Summary of Main Provisions 

 

1.  The CDTA with Malta (the “Maltese Agreement”) covers the 

following types of taxes: 

  

(a) in respect of Hong Kong – (i) salaries tax; 

(ii) profits tax; and 

(iii) property tax; 

  

(b) in respect of Malta – the income tax. 

 

2.  The Maltese Agreement deals with the taxing of income of the 

resident of one Contracting Party (“resident jurisdiction”) derived from 

another Contracting Party (“source jurisdiction”). 

 

Exclusive taxing rights 

 

3.  Where the right to tax income is allocated exclusively to one 

Contracting Party under the Maltese Agreement (the resident jurisdiction 

or the source jurisdiction), there is no double taxation.  It is provided in 

the Maltese Agreement that the following types of income shall only be 

taxed in the resident jurisdiction: 

 

(a) profits of an enterprise, unless the enterprise carries on 

business in the source jurisdiction through a permanent 

establishment therein (i.e. a fixed place of business through 

which the business of an enterprise is wholly or partly 

carried on); 

 

(b) profits from operation of ships and aircraft in international 

traffic and gains from alienation of ships or aircraft operated 

in international traffic; 
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(c) dividends income arising in the source jurisdiction; 

 

(d) interest income arising in the source jurisdiction; 

 

(e) income from non-government employment, including 

employment exercised in the source jurisdiction provided 

that the employee is present in the source jurisdiction for 

aggregate periods not exceeding 183 days in any relevant 

12-month period, etc.;  

 

(f) non-government pensions unless those paid under the social 

security legislation or retirement benefits schemes 

recognized for tax purposes in the source jurisdiction; 

 

(g) capital gains not expressly dealt with in the Maltese 

Agreement; and 

 

(h) other income not expressly dealt with in the Maltese 

Agreement. 

 

4.  Employment income and pensions paid by the government of a 

Contracting Party are, in general, taxable only in that Party (source 

jurisdiction). 

 

Shared taxing rights 

 

5.  Where both tax jurisdictions are given the right to tax the same 

item of income, the resident jurisdiction is required under the Maltese 

Agreement to give double taxation relief to its resident for any income 

doubly assessed (i.e. the source jurisdiction has the primary right to tax 

and the resident jurisdiction is left with a secondary right).  It is 

provided in the Maltese Agreement that the following types of income 

may be taxed in both jurisdictions: 

 

(a) income generated from immovable property and gains from 

the alienation of such property situated in the source 

jurisdiction; 
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(b) profits of an enterprise which carries on business in the 

source jurisdiction through a permanent establishment, to the 

extent that such profits are attributable to the permanent 

establishment, and gains from the alienation of the business 

property of such permanent establishment; 

 

(c) royalties income received from residents of a source 

jurisdiction; the source jurisdiction’s right to tax is subject to 

a limit in tax rate of 3%;  

 

(d) gains from alienation of movable property forming part of 

the business property of a permanent establishment in the 

source jurisdiction or shares of a company (except quoted 

shares) deriving more than 50 per cent of their value directly 

or indirectly from immovable property situated in the source 

jurisdiction; 

 

(e) remuneration from non-government employment exercised 

in the source jurisdiction, where the employee is present in 

the source jurisdiction for aggregate periods exceeding 183 

days in any relevant 12-month period, etc.; 

 

(f) remuneration from non-government employment exercised 

aboard a ship or aircraft operated in international traffic by 

an enterprise of the resident jurisdiction; 

 

(g) directors’ fees from a company resident in the source 

jurisdiction; and 

 

(h) income of entertainers and sportspersons who conduct their 

professional activities in the source jurisdiction. 

 

6.  In general, in case of shared taxing rights, double taxation relief 

may be given to a taxpayer either through the exemption method, where 

income taxable in the source jurisdiction is exempted from taxation in the 

resident jurisdiction; or through the credit method, where income taxable 

in the source jurisdiction is subject to tax in the resident jurisdiction but 

the tax levied in the source jurisdiction is credited against the tax levied 
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in the resident jurisdiction on such income.  Both Hong Kong and Malta 

will provide double taxation relief for its residents by the credit method. 


