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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 11 were in favour of the amendment, 12 against
it and five abstained; while among the Members returned by geographical
constituencies through direct elections, 31 were present, 19 were in favour of the
amendment, three against it and eight abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, nine were in favour of the amendment, 12 against
it and seven abstained; while among the Members returned by geographical
constituencies through direct elections, 31 were present, 14 were in favour of the
amendment, three against it and 13 abstained. Since the question was not agreed
by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 11 were in favour of the amendment, 11 against
it and six abstained; while among the Members returned by geographical
constituencies through direct elections, 31 were present, 19 were in favour of the
amendment, three against it and eight abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, two were in favour of the amendment, 19 against
it and seven abstained; while among the Members returned by geographical
constituencies through direct elections, 31 were present, three were in favour of
the amendment, 19 against it and eight abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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Functional Constituencies:
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Geographical Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 27 were present, 13 were in favour of the motion, 10 against it and
four abstained; while among the Members returned by geographical
constituencies through direct elections, 31 were present, 19 were in favour of the
motion, two against it and nine abstained. Since the question was not agreed by
a majority of each of the two groups of Members present, he therefore declared
that the motion was negatived.
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SAFEGUARDING THE RULE OF LAW AND JUDICIAL
INDEPENDENCE
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President, if I may use the mother tongue of the common law to make the
rest of my speech.

It is said that the price of freedom is constant vigilance. | say it is also the
very price that we must pay to safeguard the rule of law today.

Mr Justice BOKHARY warned of an impending storm for the rule of law
in Hong Kong. In the light of the recent developments, | am sad to say that the
verification of his prophecy is now painfully self-evident.

Fifteen years after the handover, it is time for us to remind ourselves in this
very Chamber the cardinal principles of the rule of law. The common law
tradition, the rules of natural justice and procedural fairness, due process, habeas
corpus, an independent judiciary, access to court for all, and an independent legal
profession — President, therein lay the foundations of the legal system we have,
and | dare say of the fundamental pillar under "one country, two systems" under
the Basic Law.

These very principles form the bright constellation which has gone before
us, and guided our steps through an age of transition and reformation.

The Hong Kong people helped founded this Special Administrative
Region. We have helped crafted a constitution known as the Basic Law. And
in this constitution came the powers that were bestowed on our Government.
We have made it an executive government subject to checks and balances. We
have defined its authority. We have restrained it to the exercise of such powers
as are granted to it by the law. And we have not stopped there.

Who, then, shall construe this grant of power under the constitution?
Who shall interpret this constitution? With whom do we repose this right of
deciding on the powers of the Government? Are we at the complete mercy of
state discretion and state construction of our constitution? President, if we are,
then in vain, will be our attempt to maintain and protect our constitution.
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In the constitution itself, a proper and suitable mode of tribunal for settling
questions of law have been established. Article 19 of the Basic Law states, "The
Hong Kong Special Administrative Region shall be vested with independent
judicial power, including that of final adjudication.” Apart from cases involving
acts of state, defence and foreign affairs, our courts have jurisdiction over all
cases, and that their judgment shall be final. The constitution has itself pointed
out, ordained, and established the authority of our courts.

The rule of law and democracy must go hand in hand. For democracy
may disarm an oligarchy, a privileged class, but it can still crush individuals as
merciless as any dictator can if we live without the rule of law.

The rule of law is what makes Hong Kong shine as the gem under "one
country, two systems”. The rule of law is what will make our nation not only
great; but shall transform it into a good and moral one.

Our present cause is to protect and treasure the rule of law in Hong Kong
so that when the national impetus for change arrives, what we have in Hong Kong
shall shine in the rest of our nation. This is the very task set upon us. Let us
look into our country and our cause, elevate ourselves to the dignity of pure and
disinterested patriots, and drive our country towards that of a just and peaceful
nation.

| know that there are many who believe that the time is gone when one can
appeal to those high and honest impulses that were one the mainstay and the
element of our character. Yet | believe it is a noble thing to have the
opportunity to guide the development of our nation, and to influence the destinies
of our people, and if ever it was an object of hounourable ambition, more than
ever must it be so at the moment which we are speaking.

This is an hour when the foundation of the rule of law is under threat from
those who disagree with its basic premise. They are the enemies of the rule of
law and they represent the powerful forces that threaten what we hold most dear
to our hearts. They are the soulless men who believe in nothing except the
brutality of power alone without constitutional restraint.

Whether this threat is real or imagined, as some would blindly try to argue
today, we must nevertheless safeguard the rule of law with all our might and with



LiEE — 2013%F1H10H
356 LEGISLATIVE COUNCIL — 10 January 2013

all our strength, President. For history shall blame us for our false sense of
complacency should we allow the rule of law to fade, to slip away, and to leave
its foundations broken and unrepaired whilst under our guard.

We must continue to provide ample resources to support the work of our
Judiciary and Judges, to protect their status, and to safeguard their independent
judicial role. We must ensure access to justice for all irrespective of one's
economic condition hence the need to continue to expand both civil and criminal
legal aid. Justice ought to extend her protection with rigid impartiality to the
rich and to the poor, to the powerful and to the humble. And likewise the
independence of our legal profession must also be guarded against any
infiltration. A health and independent legal profession is key to maintaining the
rule of law in Hong Kong.

President, there are politicians in this Council — men and women who
have looked with ambition to the honours of high public office. These are the
same men who have now been pressed into a groove from which they can neither
escape nor retreat, holding high public office, but maintained there at the expense
of their present convictions which do not harmonize well with their early opinions
under a different role.

May I remind those that the rule of law does not change depending on one's
role or standpoint. The principles of the rule of law do not change no matter
where one is stationed in life. Be you now speaking as the Chairman of the Bar,
the Secretary for Justice, a member of the legal profession or an ordinary citizen
seeking a day in Court. No — the impartial and fair scales of justice do not
change.

President, |1 contemplate the progress of the rule of law in this nation will
be slow and painful, but | look forward to it with perfect composure and
confidence. For establishing the rule of law for our nation begins with
upholding our constitution here at home, by means of an independent judiciary,
and from a conviction of its benefit that will accrue to the great body of the
people in this nation.

| urge this Council to support the motion.

Thank you, President.
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& > Lord MACKAY#E H : “We must, therefore, | believe, be very
cautious in opening the door to the reception of material not readily or
ordinarily accessible to the citizen whose rights and duties are to be
affected by the words in which the legislature has elected to express its
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MR ABRAHAM SHEK: Deputy President, a new spate of wrangling about
Hong Kong's judicial independence is looming following the statement released
by the Secretary for Justice on 13 December 2012 that the Secretary has made a
request to the Court of Final Appeal (CFA) under Article 158(3) of the Basic Law
of the Hong Kong Special Administrative Region in the Foreign Domestic
Helpers Final Appeals for seeking an interpretation from the Standing Committee
of the National People's Congress (NPCSC) to clarify certain issues concerning
the binding effect of the NPCSC's 1999 interpretation of Articles 22(4) and 24(3)
of the Basic Law, as well as the proper interpretation of the right of abode for all
categories of persons under Article 24(2), including foreign domestic helpers.

Obviously, the Secretary's bold attempt to finally resolve the thorny issue
of the right of abode has touched the sensitive nerve of those who treasure the
rule of law and judicial independence. Our Basic Law has bestowed upon us the
very new concept of "one country, two systems" and the rule of law with the
separation of powers with defined checks and balances. Despite the masterly
stroke of our founding fathers in formulating and drafting the Basic Law, the
success of this Basic Law for the present and the future rests with our faithful
compliance with the words of the written law. It is not for those who are in
authority to break this particular law and use the law for their own benefit. This
Is very important as a pillar of the rule of law.

Every one of us in Hong Kong is free to express his support for or
disapproval of the Secretary's request to seek an interpretation from the NPCSC
or through the CFA, as freedom of speech and freedom of expression are
protected by Article 27 of the Basic Law and the Hong Kong Bill of Rights
Ordinance.  Nevertheless, freedom of expression is neither without its
limitations, nor is it an absolute concept. Honourable colleagues have spoken
eloguently for and against the Secretary's request both inside and outside this
Chamber, and the Mr Gary FAN has even proposed an amendment urging the
Government not to seek an interpretation of the Basic Law. Many fear that all
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these statements amount to putting pressure on the CFA in its pending judgment
of the case, and thus undermining judicial independence. In this respect, | take a
different view to the extent that for the last 15 years, our Judiciary and our Courts
have weathered political tsunamis and storms and had stood tall. Their record
made us proud.

In this respect, | call on Honourable colleagues to read the statement of the
Hong Kong Bar Association released on 18 December 2012. While the Bar
Association affirmed in the statement that freedom of expression is a cherished
value of Hong Kong, it also stated that freedom of expression is not to be valued
above everything. The statement says, "When a matter is sub judice,
high-profiled commentary and conjecture might be perceived to add unnecessary
pressure to those concerned, and are best avoided.".

As explained by the Bar Association, the legitimacy of the Secretary's
request is beyond question: "The Secretary for Justice has a professional and
constitutional responsibility to advance on behalf of the Government all
arguments that he, his Department and external Counsel consider to be reasonably
arguable, just as the Counsel for every other party is obliged and expected to do.”
In other words, it appears that it is neither fair nor reasonable to claim that the
Secretary for Justice has sabotaged judicial independence by making such a
request. The Secretary has to answer the following questions: Do you need to
do that? Why should you do that? What is your motive for doing that? Are
you putting yourself in a position that you are above the law, or are you
interpreting the law in a different way?

Deputy President, the "one country, two systems™ principle is not to be
taken as two separate concepts; it should be treated as an indivisible whole. It
would be unrealistic to set up a dichotomy to disintegrate this concept.
Admittedly, differences exist in the legal system, among others, between the
Mainland and Hong Kong. Under the principle of "one country, two systems",
the legal framework of Hong Kong is based on the English common law,
supplemented by local legislation; in contrast, the legal system of the People's
Republic of China is akin to systems in Continental Europe. In order to make
two legal systems work in concert, Article 158 of the Basic Law is the key to
bridging the gap. The question, again, lies in how and when it should be used
and should not be used blatantly.
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Nevertheless, there is a fear that this very key could unlock a Pandora's box
of excessive interference with court decisions and hence sabotage Hong Kong's
judicial independence. This fear is based on our premise that the authorities will
exercise such power willy-nilly for political expediency or whatever it sees fit.
What is politically good might not be right in terms of judicial independence.
Think before you act. Thank you.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 20 were in favour of the amendment and eight
against it; while among the Members returned by geographical constituencies
through direct elections, 26 were present, nine were in favour of the amendment
and 16 against it.  Since the question was not agreed by a majority of each of the
two groups of Members present, he therefore declared that the amendment was
negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 20 were in favour of the amendment and eight
against it; while among the Members returned by geographical constituencies
through direct elections, 26 were present, nine were in favour of the amendment
and 16 against it. ~ Since the question was not agreed by a majority of each of the
two groups of Members present, he therefore declared that the amendment was
negatived.

EF : EEFREE - R DEERMEERE -

HH#&EE LF  RPECLIARERENEE -



LiEE — 2013%F1H10H
LEGISLATIVE COUNCIL — 10 January 2013 415

EEM#RBEEBNBERANT ¢

E B2 e b

EE - PHAE A 25 (£ Y 157 REGRE
EHRENBIERE  ToEE -

it
%
%l}i
B
i
o
A
=
AR
iz
S
‘o
B

I(ll

I

EFE RBMER SR L fFREEE - (JFERR - BRFEET -
FEEHET)

ERE KHFERT
FEEHET)

ZIEMEE R T ERILHRER -
Ms Emily LAU rose to claim a division.

TR ASMHETRDLLEN - BREETELSH -

il

EF  HEMBERR -

R ESUKREZHMENRR - MR REHE - WAAEELERR
PN S

Ty Bl 62

Functional Constituencies:

|
If

|

715 5 R B~

Sl E o MR
PR R R B - TEEF

= S=x
= e > 2oy

L
=gy
o
il
JE=i|
w5
il
I(ll[l
‘I]]Iu il
@HI
Cit *
2
By =
‘I

Su
p=g11{t



LiEE — 2013%F1H10H
416 LEGISLATIVE COUNCIL — 10 January 2013

ERFEE  BEBEZEE MHMEE  FAEREE  RERBZRE
BERIEE B VEE SEEREE  EEBEZEE MEBDHEE
Bk e

CIRZ SN 5= ﬁ%$%% Bk e > REEEE  EOLEE
REEFRE  FREFXEREZFTRENE -

M EE

Geographical Constituencies:

HETEHRE e EE  RESHEE > =HEBEEHZEE  BEEEE
HItR#EE » XEBEHEE  EMNNEEREEZREEK
THAN#E  FEWEE  SREFRE ﬁ%?%é‘%?@%%‘
FHEERHRE HEERRE =HEHEE  BLFRE  HIEEKE
WE G B - R %%\@%%%i~%i&ﬁ%\ﬁ@%%%&
HAEERAENY -

EF G ERGE B RE RN

o

FEEMSHIEEEEREENEES  H28AMHE 20 A& - 8 A

PO @ EREREEANEE  H26 NHE > OANER - 16 A
PO - HREEEREBSMA T EREEE I LUEFEER - R EE
fifE IE =W AR -
THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 20 were in favour of the amendment and eight
against it; while among the Members returned by geographical constituencies
through direct elections, 26 were present, nine were in favour of the amendment
and 16 against it. ~ Since the question was not agreed by a majority of each of the
two groups of Members present, he therefore declared that the amendment was
negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, seven were in favour of the amendment, 20
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 27 were present, 11 were in favour of the
amendment, nine against it and six abstained. Since the question was not agreed
by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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Mr IP Kwok-him rose to claim a division.
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Functional Constituencies:
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Geographical Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 27 were present, 11 were in favour of the motion and 16
abstained; while among the Members returned by geographical constituencies
through direct elections, 26 were present, 19 were in favour of the motion and six
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abstained. Since the question was not agreed by a majority of each of the two
groups of Members present, he therefore declared that the motion was negatived.

TR&E=
NEXT MEETING

ERE KB EEMART - AFE2013F1HI6H 2 = 4 11K &

:

I EFFPE ORI IR e
Adjourned accordingly at twenty-six minutes to Seven o'clock.
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