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Public Consultation on Child Custody and Access:
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The Bar Council has considered the captioned Consultation paper during its Bar
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CHILD CUSTODY & ACCESS - December 2011 Consultation Paper
THE RESPONSE OF THE HONG KONG BAR ASSOCIATION

I, The response of the Hong Kong Bar Association (“HKBA”) to the December
2011 Consultation Paper on Child Custody & Access (“the Consuliation
Paper”) are as [ollows:-

CHAPTER TWO

The Lxsting Legislative Framework & The Existing Laws on Child Custody & Access

Paragraphs 2 to 4 ol the Consultation Paper are entitled under the heading
“The Existing Laws on Child Custody & Access”. Chapter Two is entitled “The

Ixisting Legislative Framework”.

HKBA believes that the “existing law” could be better and more accurately
¥

expressed as [ollows:-

The existing law (consisting ol legislation and case law) recognises concepts of
“custody” (sole and joiny), “care and control” and “access” (including staying

aACCess).

“Custody” was described thus by the Court of Appeal in PD v. KWV [2010)
HKFLRI84 at §31 - “The decisions (o be made by a custodial parent are those
of real consequence o saleguarding and  promoting the cluld’s  Jrealth,
development and general wellare. They mclude decisions as to whether or not
the child should undeigo a medical operation, what religion the child should
adhere to, what school the child should attend, what extraciricular activities the
clild should pursuc, be Jt leamning a musical instrument or being coached m a
sport. A parent vested with custody has the responsibility of acting as the clild’s

fegad representative ™
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0.

B

“Care and control” was described thus - “By contrast, the decisions to be made
by a parent who (at any time) has care and control of the cluld are of a2 more
mundane, day-lo-day nature, decisions of only  passing conscquence  in
themselves but cumulatively of importance i moulding the character of the
child. They include a host of decisions that aise out of the fact that the parent
has physical control of the child and the responsibility of atiending to the child’s
mmmediate care. They include decisions as to what the cluld will wear that day,
what the cfuld may watch on television, when the culd will settle dovwn (o
homework and when the child will go to bed, They also mdude the authority to
impose appropriate discipline” 1§32 PD v. KWW [2010] HKFLR184]

Theve is a “dun fine between sole custody and joint custody” |§41 PD v, KWW
[2010] HKFLR184].

The correct position of the existing law is however commonly misunderstood.
This was also noted by the Court of Appeal - “Regrettably, empirical evidence
suggests that there 1s a lange measure of misunderstanding as to the nature and
extent of the two concepts, certainly among lay people” 1§20PD v, KWW
12010] HKFLR184].

The Court of Appeal has taken the opportunity to clarily what the law as it

stands is:-

“We have spoken of the miusunderstanding that exists as to the nature and
extent of the two concepts. This is most ofien manilested in the
mispereeption that, 1 sole custody 1s given to one parent, that parent thereby
‘win’ the mght to determme all matters big and small in the upbringing of
that cluld while the parent who is not given custody Joses’ the right to have
any say in the child’s upbringing ...

1t Is to be emphasised i the strongest terms that i one parent only is given
castody, that parent 1s not thereby given an absolute and independent

authority (o act without further reference to the non-custodian parent. Any
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such potential misunderstanding was quashed in Dipper v. Dipper |1 980] 3
WLR 6261 winch Omnrod L] said :

“It used to be considered that the parent having custody had the rght to
control their cluldren’s education, and i the past their religion. Tiis is
nmusunderstanding. Neither parent has any pre-emptive rght over the other:
I there is no agreement as (o the education of the children, or their
religious upbringing or any other matter in their lives, that disagreement has
to be decided by the court.”

In the same case, Cumming-Bruce 1], another experienced fanmily judge,
sard

“dt (1) a fallacy which continues to raise its ugly head that, on making a
custody order, the custodian parent has a mght (o take all the decisions
about the education of the children in spite of the disagrcements of the
other parent. This is quite wrong. The parent is always entied, whatever lis
custodial status, (o know and be consulted about the fiture education of the
children and any other major matters. Il he disagrees with the course
proposced by the custodial parent hie has the rght to come to the court in
order that the diflerence may be determined by the court,”

A non-custodial parcent therefore has the right to he consulted in respect of
all matters of consequence that relate to the child’s upbringing, While the
right to be consulted docs not include a power of veto, it is nevertheless a
substantial right. It Is not merely a right to be informed, it is a rght to be
able to confer on the matter i issuc, to give advice and (o have that advice
considered.

While therelore a parent who is given sole custody Is given the authonty, i
the event of disagreement with the non-custodial parent, to make the final
decision, 1t should only be made afier due consultation and, if the final
deciston that Is made is considered by the non-custodial parent to be
mimical to the cild’s best interests, the court may he called upon to

determine the matter.” [§33 of seq PD v, KWW [2010] HKTFILR184|

10.  Not only are the concepts ol sole custody and joint custody commonly

misunderstood - so are the concepts ol care and control and access.
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11

12.

13.

14.

16.

For cexample, it s olien not appreciated that “an order awvarding care and
control to one parent with rights ol access to the other 1s 1 fact a forn of shared
care and controf ... Tlus is because, when a parent exercises rights of access,
especially staymg aceess, that parent assumes care and control of the child for
the time that the child is in that parent’s physical custody. Rights of ‘access, It s
to be remembered, are given - in the interests of the clild - to ensure
contmued hondimg betveen parent and child”. 1§43 et seq PD v, KWW [2010]
HKFLRI81]

These confusions and misunderstandings are deeply ingrained within socicty,
and (o some degree and extent even pervades throughout the professionals and

assoctated service providers involved in children matters.

HKBA believes that legislative relorm is necessary and the only clfective means
by which to clarily the confusion and get rid of the misunderstandings. Amongst
other reasons, the terms that exist in the present Ordinances are of antiquated
origin and (heir archaic nature renders it diflicult and sometimes impossible [or
professionals and associated service providers to explain (o lay-parents or their

children.

Indecd, the case of PD v. KWW [2010) HKFLR184 in the Cowrt of Appeal
very much illustrates an olt seen phenomenon, of parents wasting time, costs
and jJudicial resources in litigating [or sole or joinl custody and/or care

control / access, because of these confused misunderstandings.

In paragraph 2.12 of the Consultation Paper, it is said that “the custodial parent
retams the rights to veto the opinions of the access parent and make the final

decision”. This is similarly expressed i paragraph -1 of the Consultation Paper.

Whilst the Court of Appeal in PD v. KWW did describe the rights of the non-
custodial parent as “not indludling] a power of veto”; the reverse however is not

i

necessarily so, and does not lollow. The non-custodial parent has “a substantial
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17.

18.

19.

20.

22.

right. It Is not merely a mght (o be informed, 1t is a right to be able to confer on

the matter 1 issue, to give advice and (o have that advice considered”
y (O 4

Further, whilst the Court of Appeal did say that “the custodial parent who is
given sole custody is given the authortty to make the final decision” (his is
immediately qualilied by the necessary precondition that this be “afier due

consultation with the non-custodial parent”,

HKBA believes that it is not apt to describe this as amounting to the ‘retention’

of a right to veto’ as such.

HKBA agrees with and strongly support the sentiments of LRC as set oul in

paragraphs 2.15(), (b) and (d) of the Consultation Paper.

In particular in relation to paragraph 2.15(a) and (b}, it is the experience of
ITKBA Members that most parent-clients have great difficully with properly
understanding the legal concepts of ‘sole custody’, joint custody’, ‘carc and
control’ and ‘access’. Much time and effort is wasted in almost every case in
having to i cllect “undo” the widely held misconceptions and

misunderstandings that have been deeply ingrained.

This 15 exacerbated by the use ol not only outmoded concepls, but also
antiquated and archaie terms ol arl - whose meanings may have changed over
time and developed  extensively;  compounding  the confusion  and

misunderstanding,

Whilst case-law have developed (o a stage where there is said to be no more
than a “thin line” between sole and joint custody orders, the idea that ‘sole
custody’ creales a ‘winner / loser’ situation still remains overwhelmingly
prevalent amongst parent-clients. Much time and costs are wasted Decause
parent-clients refuse o accept “joint custody” arrangements,  insist upon

obtaining “sole custody” orders, or refuse 10 “lose” custody to the other parent,
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23.

24,

26.

27.

28.

As a matter of Taw, “all matters of consequence” necessarily involve a process ol
consultation, conlerral, advice and consideration, whclhcr custody is sole or
Jomt. In joint custody cases, disagreement results in the necessity of a court
application (o resolve and determine the issue; whereas in sole custody cases,
the custodial parent is given authority to make the linal decision alter due
consultation and consideration, but the other parent remains at liberty (o take

out a court application nevertheless.

The practical dillerence in reality therefore, amounts to litle more than a
question of how strongly the chient-parent feels aboul the issue or question at
stake. II' there is strong disagreement, a court application is available whatever
the custody order, and in reality becomes inevitable whether the order is for

Jjomlt or sole custocy.

The terminologies “sole custody” and “joint custody” however, engender
concepls that are very far removed from this legal position, nol least in the
minds ol lay-parents, who are alter all the final and ultimate partics directly

engaged in litigation before the Courts,

HKBA believes that as a most basic starting point, the terminologics involved
have (o be overhauled. Apart from dillicult terms of art such as ‘custody’, ‘care
and control” and ‘access’ (which are in themselves dillicult to understand and
explain), there is no doubt whatsoever that venturing away from thie labels “sole”
and “joint” would be of great improvement and will elfect a paradigm shili in

the whole way ol thinking,

Curing this mischiel necessarily involves statutory relorm - and is one amongst
other reasons that HKBA believes that legislative reformi is necessary and

unavoidable.
HKBA supports abolition ol “custody” orders and removal of the terminology

and concept from the statutes. It is only through legislative relorms that the

Courts will no longer be mandated to make orders for “custody”.
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29.

30.

In (lus regard, HKBA agrees with and supports the recommendations of LRC

set oul in paragraphs 3.4 (especially 3.4(c)) and 3.7 of the Consultation Paper.

As an aside, in paragraph 2.10(b) of the Consultation Paper, HKBA notes it is
said that joint custody orders “are now commonly made”. HKBA have made
enquiries with practising barristers who are well-experienced and (amiliar with
this arca ol practice. Alter consulting their views, whilst HKBA agrees that joint
cuslody orders are now more often and more readily made than, say, I imes
past [and HKBA notes the quotation Irom PD v. KWW at paragraph 2,14 of
the Consultation Paper that “orders of joint custody are |now| i no way
exceptional’] - he experience of HKBA Members is that sole custody orders

remain the norm, and that in contested custody cases a joint order is not usually

nor ‘commonly’ the result.

CHAPTLER THREL

31.

32.

33.

HEKBA has read and considered Chapter Three of the Consultation Paper.
HKBA agrees with and supports the recommendations therein, subject (o the

[ollowing comments.

In the st of decisions requiring both parents’ express consen( at paragraph
3.6(b)(@) of the Consultation Paper, HKBA suggests that change ol the child’s
name (Le. [irst, middle or any name, whether Fnglish, Chinese or otherwisc;

and not merely the surname only) ought to be included.

In relation to paragraph 8.8(a) of the Consultation Paper conceming the
proposed rights ol third-partics 1o apply [or orders - HKBA notes that the
Reports of Social Welfare  Officers olten include interviews with  and
considerations regarding non-parent care-givers or other persons with regular or
[requent contact with the child; such as grandparents (especially those that
reside with one or other ol the parents), other relatives of the parents and

partners (mavied or unmarried) of the parents. These are olten taken into
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account by Social Wellare Oflicers in their reports and recommendations and

also by the Family Court in making its determinations and decisions.

31. As matters present stand, non-parent care-givers only really hecome involved
indirectly by way ol being interviewed or as ‘witnesses’ in giving relevant (and
olten highly relevant) evidence; this is so even where the non-parent care-giver is
in reality ghe primary care-giver and is intended to so continue in the fature.
Many parents themselves lead busy lives with hectic schedules, and the bedrock
ol consistency and daily-care is provided by primary care-givers who are not the
parents (hemselves, The Fanuly Court ofien finds these factors to be highly

relevant.

35, It is far more desirable to humish such non-parent care-givers with legal
standing, as opposed to only hearing [rom them indirectly by way of interview or
as wilnesses providing evidence. HKBA support the removal of (he limitations
on the rights ol third-parties.

36. Under the existing law which involves custody, care and control and access —

HKBA anticipates that even il third-partics be given legal standing, it will only be

in rare cases (hat custody or care and control orders would be made in [avour of

non-parcnt care-givers directly. However, HKBA believes ihat there will be
many cases in which access orders or orders lor maintenance could be more
appropriately made to third-parties directly (c.g. access by grandparents or other

close family members, or maintenance payment to primary care-givers directly).

37.  Under the proposed new laws - whilst HKBA anticipates that it might be
unusual for residence orders 1o be made (o non-parent care-givers dircetly (as
opposed (0 being made (o the parent directly, with whom such third-party
resides together), there are many cases in which contact orders or maintenance
orders can and ought appropriately to be made to third-partics directly (c.g.
contact by grandparents or other close [amily members, or maintenance

payment to primary care-givers directly).
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38.

39.

40.

HEKBA believes that whilst the threshold test of “living together for one year oul
of the previous three years” (paragraph 3.8(2) of the Consultation Paper)
represents an appropriate benchmark for applying for residence orders and
perhaps even maintenance orders; this is not appropriate for contact orders.
The threshold test for legal standing without leave 10 apply lor contact orders
might more appropriately be defined by reference to ‘regularity of contact’ in

times past and/or ‘closeness of amilial relationship’ in terms of degree.

HKBA believes that the precise threshold test for cach type of order is a matter

that requires lurther consideration.

Insolar as domestic violence is concerned (paragraph 3.8(c) of the Consultation
Yaper) - quite apart [rom the other legislations and laws that provide protection
and relief, domestic violence and abuse are matters that can also be addressed
by way ol “specific issues orders” and “prohibited steps orders” and/or the

variation or suspension of “residence” and “contact” orders,

CHAPTER FOUR

41,

In light of the existing law as it now stands (for which see above) and the
methods and modes available and which will be available under the proposed
laws (“specific issues orders” and “prohibited steps orders” and/or the variation
or suspension of “residence” and “contact” orders, as well as other legislations
and laws that provide protection and relicl), HKBA does not believe and does
not support the view that the proposed new legislations allow for any greater
scope or ambit for harassment by abusive parents nor for worsening of domestic

violence,

Under the existing laws, so-called ‘abusive parents’ are able to ‘harass’ by way ol
taking out Cowrt applications, even where sole custody orders are in place.
Under the proposed new laws, (hese matters can be addressed by way of

“spectlic ssues orders” and “prohibited steps orders” and/or the variation or
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3.

suspension of “residence” and “contact” orders. Morcover, there exist and will

extsl other legislations and laws that provide additional protection and reliel,

HKBA supports the views expressed in paragraphs L4 o 1.7 (in particular

paragraph 4.0) of the Consultation Paper,

CHAPTER FIVE

1.

6.

17,

HEKBA notes that with the exception of Singapore, all major common law
Junisdictions have abandoned and abolished the old laws through legislative

reform and have implemented new laws in replacement thereof,

The legislative relinements and adjustmenis that bave occurred in major
common law jurisdictions are certainly matters that ought to be taken on board
in guiching the local legislation. However, whilst there is much to be learnt from
the developments and experiences of the major common law jurisdictions, in
particular as to how best to develop the local junsprudence and how best 1o
implement the new model, HKBA notes that none ol the major conmmon law
jurisdictions have sought to resile [rom or undo the legislative reforms at any
tme - and in none ol the major common law jurisdictions has it been suggested
that the old laws were prelerable or better. The undamental merits of the

relorm are nol in question.

All legisladon (whether old or new) have room [or improvement, not least (o
cater [or changing societal views and concerns. That loreign legislations have
developed for the better and improved over time is of itself something (o take

on board positively, and not to be viewed with sceplicisin,

A survey of the major common law jurisdictions does not support the view that
legislative relorms are unnccessary - indeed, the developments and experences
abroad very much support the view that legislative reform is highly desivable,

and that Hong Kong has [allen very far behind in the modernisaton and
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18.

development of the Jaw and the associated jurisprudence and mind-set of

tunking.

With the legislative refinements and adjustments that have occurred in (he
major common law jurisdictions, Hong Kong is now well placed (o learn [rom
these experiences abroad, 1o develop and implement the local law upon the

shoulders of foreign developments, adjusted (o cater for local considerations,

Singapore Women’s Charter

49,

The Women’s Charter provides [or joint parental responsibility i.c. the parents
would be “mutually bound to co-operate” with each other mnter alia in caring [or

tlie children:-

“PART VI
RIGHTS AND DUTIES OF HUSBAND AND WIFI
Rights and duties
46.—(1) Upon the solemnization of mangage, the husband and the wife shall
be mutually bound to co-operate with cach other in safeguarding the

mterests of the union and m caring and providing for the children,”

“Joint Parental Responsibility Model”

W

0.

The Law Reform Commission refers to “parental responsibility” not “Joml

parenial responsibility”,

Sce ater alia the Exccutive Summary (emphasis supplicd):-while parents
! I

excreising parental responsibility should be able to act independendy in relation

o the day-to-day care and best interests of the child (Recommendation 19),
those decisions alleeting the child which should require the other parent o be
notified, or should require the other parent's express consenl, should be

specilied m legislation (Recommendation 13),
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b2,

HKBA s therelore of the view that the Consultaion Paper is in error in iis
repeated  references o the “joid parental  responsibility  model”
purportedly recommended by the Law Reform  Commission: (s s

Singaporcan (erminology.

“TFundamental Philosophical Dillerences™

50.

As 1o shared parenting and residence, the Singapore Consultation and  the
Singapore Judiciary would have been bound by their Court of Appeal decision
(CTv. C) requiring the promotion of joint parental responsibility through he
usc ol joint custody or no custody orders. This explains the Singapore Law
Relorm Division’s  conchusion  that legislaion was not necessary for the

development of the Iaw towards a “Joint Parental Responsibility Model”.

The Hong Kong position is very dillerent: we are bound by our Court of
Appeal decisions including SMM v. TWM (HKCA; CACV No. 209/2000 09
June 2010), at para. 068, requiring lemslation. As there are “findamental
philosophical dilerences” between the concepts, the Jaw cannot be developed

Judicially m IHong Kong.

In SMM v. TWAM, the then Charman of the Bar, Russell Coleman S.C.
submitied that the Court below could, in addition to joint custody, have
imposed a shared care and control order, which, he argued, was akin (o shared
parenting and a shared residence order. However, Mr. Justice Cheung JA
relused to do so, recognising that there are  “fundamental philosophical
diflerences” between the concepts, and that until legislaton was introduced,
declined to engage in discussion as lo the extent to which shared residence was

the same as ajoint custody, care and control order,
The relevant passages in SMM v. TWM are cited in [ull, emphasis provided:-

“Dillerence hetween residence order and custody order
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58, As 1o the dillerence betveen residence orders and custody orders,
Hale L] relerred to the Law Conmmission’s Report Taw Com No. 179

(1988) on Guardianship and Custody :-

“Apart from the ellect on the other parent, which has already been
mentioned, the main dillference between a residence order and a custody
order 1s that the new order should be lexible enough o accommodate a
much wider range of situations. In some cases, the child may live with both
parents even though they do not share the same houschold. 1t was never our
miention to suggest that children should share their time more or less
equally between their parents, Such arvangements will varely be practicable,
let alone for the children’s benelit. However, the evidence from the United
States is that where they are practicable they can work well and we see no
reason why they should be actively discouraged. None of our respondents
shared (he view expressed in a recent case [ Rifer., Riley that such an
arrangement, which had been working well for some years, should never
have been made. More commonly, however, the child will Live with both
parents but spend more time with one than the other. Fxamples might be
where he spends (erm time with one and holidays with (he other, or two out
ol three holidays [rom boarding school with one and the third with the
other. It is a Far more realistic deseription of the responsibilitics involved in
that sort of arrangement o make a residence order covering hotly parents
rather than a residence order lor one and a contact order Tor the other.,
Henee we recommend that where the child is to live with two (or more)
people who do not Tive together, the order may specily the periods during
which the child is 1o live i cach houschold. The specification may be

general rather than detailed and in some cases may not be necessary at all.”

59, The type of order suggested by the Law Commission is shared
residence orders. As observed by Lord Hollimann in Holmes-Moorhouse v,
Riclhmond upon Thames LBC2009] 1T WLR a [7] that nowadays in
Fngland shaved residence orders ave not unusual. They do not necessarily

provide lor the children to spend equal ime with each parent.
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Relianee on shaued residence order

00.  Apart from having joint custody ol the child, the Father wanted shared
care and control as well. He argued that an order for joint custody and
shared care and control would be akin 10 shared parenting and a shared
residence order with the child sharing his tme and residence with both
parents {even 1 it does not necessarily have 1o mean time shared on an

exacly cqual basis).

deresatnn

The proper approach

68, Unuil Hong Kong mtroduces residence orders by legslation, it is not

helplul for me (o center into any discussion as 1o what extent a shared

residence order is the same as a joint custody, care and control order, From

the  matermal T have  just reforred (o, there are lundamental

philosoplical diflerences between the nvo tvpes ol orders.”.

CONSULTATION QUESTIONS

Ji.

To be read together with the above views and comments of HKBA, HKB3A's

response 1o the Consultation Questions are as [ollows:-

Ql. Yes. For the reasons provided by LRC and [or the reasons

above-menitioned herein.

Q2. Yes. For the reasons provided by LRC and for the reasons

above-mentioned hereln.
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Q4.

QL

Q0.

Q7.

Q8.

Yes. TFor the reasons provided by LRC and lor he reasons
above-mentioned herein, Legislative relorm s necessary and

ought to be implemented as soon as practicable,

No. Promotion alone without legislative relorm does not address
the concerns of LRC and HKBA for the reasons above-

mentioned Liereim.

See above lor HKBA's views, comments and suggestions above-

mentioned herein,

Yes. HKBA'’s additional reasons in support arc as above-

meniioned herein,

No. Promotion alone without legislative relorm does not address
the concerns of LRC and HKBA for the reasons above-
mentioned  herein.  Further, case law  development in the
common law jurisdiction takes tme and (he coincidental
appearance ol a relevant and material fact scenario that happens
to come together brings the relevant factors and matter before
the attention of Appellate Courts. Morcover, this places the
responsibility and burden upon private litigants to develop local
jurisprudence - something that is not only unfair but is also a risk
ithat private litigants are increasingly unwilling o undertake
(especially when no necessarily tangible or substantial benefits

are 1o be obtained - as in olten the case in clildren matters).

What lessons do you think we can leam [rom these overseas
jurisdiction (i.c. England and Wales, Australia and Singapore) ?
The HKBA considers that the experiences ol Ingland and
Wales and Australia are more appropriaie o Hong Kong than

Singapore lor the [ollowing reasons:-
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a.  Paragraph 5.28 ol the December 2011 Consultaton
Paper states that the Women's  Charter  governs
Singapore’s laws on custody which, it is said, is i1 Lne
with the study conducted by the Altomcy—(}mmr;ﬂ;s

Chambers in 2005;

b.  The situation in Singapore is clearly very dillerent to the
situation in Hong Kong where the current legislation is
not governed by any gender specitic charter but rather

gender neutral legislation;

¢,  Furthermore the detailed and broad ranging consultation
process which began in Hong Kong May 1996 and
resulled in the March 2005 Report made 72
rccommendations  which  unequivocally  required

legislative change;

d.  The fact that Singapore’s study concluded legislative
change was not necessary in Singapore is no basis [or
. . e 5
ignoring Hong Kong’s own consultation process which

clearly recommended legislative change;

¢.  HKBA is of the view that too many definitions would
result i increased litigaton, and that Courts should be

allowed more flexibility.
Q9. Which jurisdiction(s) do you think can serve as the Dbest
relerence for Hong Kong in considering our way Torward, and

why ?

a. HKBA is [ily of the view that England and Wales and

Australia serve as the best references for Hong Kong;
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b, Both jurisdictions recognize the mportnce of legislation

and common law in the development ol jurisprudence;

¢.  Both jurisdictions have actively implemented legislation
to clarify and focus the direction ol Funily law to be child

centric, as opposed to parent centric,
QI0.  Sec above [or HKBA’s views, comments and suggeslions.

S8, HEKBA also notes and urges attention 1o the Judgment of the Honourable Mr.
Justice Lam in PD v, K117747[2010] HKFLR 184 at §78 1o §81, in particular (he
observation (hat had the Recommendations of LRC in 2005 regarding Chikl
Custody and Access been taken forward and implemented, the rights and
responsibilities of parents towards their clhildren would have been more clearly
and specifically defined, and appeal such as that which the Cowrt of Appeal was
dealing with could have been avoided. The Honourable My, Justice Tam also
took the opportunity (o urge the administration (o make progress in these

directions.

Dated: 8 May 2012
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