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For discussion

Bills Committee on
Inland Revenue and Stamp Duty Legislation
(Alternative Bond Schemes) (Amendment) Bill 2012

Clause-by-clause Examination
(Updated version as at 11 June 2013)

This Committee has already examined some Committee
Stage Amendments (“CSAs”) proposed by the Administration at the
meeting held on 4 June 2013. The mark-up version of the Bill at Annex
has incorporated additional CSAs as follows —

(@) in clause 4, in the proposed Schedule 17A to the Inland
Revenue Ordinance (“IRO”) —

(i) section 1 incorporates a revised proposed definition of
“special purpose vehicle”;

(if) section 10 is split into a revised section 10 and a new
section 11A, and consequential amendments are made to
the Note to the Schedule and section 1;

(b) a refined definition of “relevant instrument” in clause 6 for
the purposes of section 14A of the IRO; and

(c) minor technical amendments to clauses 17-20 to reflect the
latest numbering for relevant schedules and sections in the
IRO.

2. The reasons for these amendments are set out in the
footnotes. Members are invited to examine these amendments.

3. The wording of the proposed CSAs is subject to any final
refinement by the Law Draftsman.



Financial Services and the Treasury Bureau
June 2013
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1
[Only provisions relevant to the CSAs are shown]
4, Schedule 17A added
After Schedule 17—
Add
“Schedule 17A [ss. 5B(7),
14A(6), 15(3A),
16(4A),
20AC(7),

26A(4), 40AB,
51C(5), 60(4),
64(11), 79(4),
80(6) & 82A(8)
& Schs. 6,16 &
297

Specified Alternative Bond Scheme and its Tax
Treatment

Note—

The following is an overview of the content of this Schedule and does
not have legislative effect—

(@) This Schedule enables particular arrangements in a
specified alternative bond scheme to be regarded as debt

! The renumbering arises in anticipation that the second reading debate for the

Inland Revenue (Amendment) (No.2) Bill 2013 will be resumed on a date
before the passage of this Bill.
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(b)

(©

(d)

(©

®

1. Interpretation

arrangements for the purposes of this Ordinance if
certain conditions are met.

Sections 2 and 3 provide for the basic structure of an
alternative bond scheme, which comprises a bond
arrangement and an investment arrangement.

Under section 4, a specified alternative bond scheme is,
in broad terms, an alternative bond scheme whose
investment arrangement is always the same specified
investment arrangement.

Different types of specified investment arrangements
are set out in section 5. Sections 6 to 11A? provide for
the structures of those types of specified investment
arrangements and for the calculation of the investment
return under them. These provisions may be amended
by notice published in the Gazette under section 22.

Sections 12 to 19 provide for the conditions that must be
met in order for the bond arrangement, and investment
arrangement, in a specified alternative bond scheme to
be regarded as debt arrangements for the purposes of
this Ordinance. Sections 20 and 21 contain detailed
provisions on the tax treatment of the arrangements.

Sections 23 to 28 provide for record-keeping,
notifications, assessments and other miscellaneous
matters.

(2) In this Schedule—
asset (£ z) means any property or any class of property;
investment return (¥ &e]#;)—

2

The Note is amended consequential to the new section 11A.
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(@ in relation to an investment arrangement, has the
meaning given by section 2 of this Schedule;

(b) in relation to a lease arrangement or a profits
sharing _arrangementany——of—the—foHowing
arrangements, means the investment return
calculated in accordance with section 10 of this
Schedule;—

(c) in relation to a purchase and sale arrangement,
means the investment return calculated in
accordance with section 11 of this Schedule-; and

(d) in relation to an agency arrangement, means the
investment return calculated in accordance with
section 11A of this Schedule:®

special purpose vehicle ( ), in relation to any scheme or
schemes, means a corporation, partnership or any other
entity that—

(a) s established solely for the purposes of the scheme
or schemes (as the case requires); and

(b) does not carry on any trade or activities except for
the purposes of the scheme or schemes (as the case

requires).*

®  The definition of “investment return” is amended consequential to the new

section 11A.
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2. Alternative bond scheme, bond arrangement and
investment arrangement

(1) If a scheme comprises 2 arrangements (arrangement A
and arrangement B), and the scheme and the
arrangements meet the description in subsections (2), (3)
and (4), then—

(@ the scheme is an alternative bond scheme;

(b) arrangement A is the bond arrangement in the
scheme; and

(c) arrangement B is the investment arrangement in
the scheme.

(2) The scheme (and arrangement A and arrangement B in
it)—
(@ commences on the date on which alternative bonds
are issued under arrangement A, as referred to in
subsection (3)(d); and

(b) ends on the date on which the alternative bonds are
to be fully redeemed or cancelled under the terms
of arrangement A,

(the period that so commences and ends is referred to as
the specified term).

(3) Under arrangement A—

(@ one or more persons (each is referred to as an
initial bond-holder) pay a sum of money (bond
proceeds) to another person (bond-issuer);

*In line with the market practice, we would like to make it clear our intent for the

“bond-issuer” in an alternative bond scheme to be a “special purpose vehicle”
(see section 2(3)(b) of Schedule 17A).



Annex
Draft Committee Stage Amendments to
Inland Revenue and Stamp Duty Legislation (Alternative Bond Schemes)

(Amendment) Bill 2012

5

(b) the bond-issuer is incorperated,—ceonstituted—or
acquired—solely—for—the—purposes—oef—  special
purpose vehicle for® the scheme;

(c) on behalf of the initial bond-holders, the bond-
issuer enters into arrangement B, as referred to in
subsection (4);

(d) the bond-issuer issues instruments (alternative
bonds) to the initial bond-holders evidencing their
rights and interests in or in relation to the specified
asset referred to in subsection (4)(a);

(e) if the alternative bonds are transferable from 1
person to another, transferees of any such
alternative bonds become holders of the alternative
bonds (subsequent bond-holders) because of the
transfers (any initial bond-holder or subsequent
bond-holder is referred to as a bond-holder); and

(f) the bond-issuer undertakes—

(i) to make a payment (redemption payment),
whether or not by instalments, to the bond-
holders during or at the end of the specified
term to redeem the alternative bonds;

(i) to make other payments (additional
payments) to the bond-holders on one or
more occasions during, or at the end of, the
specified term; and

(iii)  to use the investment return and the proceeds
of disposal under arrangement B as referred
to in subsection (4)(b) and (c), or part of these

®  See footnote 4 above.
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sums, for payment of the redemption payment
and additional payments.

(4) The bond-issuer enters into arrangement B with another
person (originator), under which—

(@ the bond-issuer uses the bond proceeds
(acquisition cost) to acquire an asset (which asset,
or an asset that is subject to the scheme in the
circumstances described in section 3(2)3(2)(b)®, (3)
and (4) of this Schedule, is referred to as the
specified asset);

(b) the bond-issuer arranges for the management of the
specified asset with a view to generating income or
gains during the specified term (the income or
gains are referred to as the investment return); and

(c) the bond-issuer is to dispose of the specified asset
by the end of the specified term (the consideration
received by the bond-issuer for the disposal of the
specified asset is referred to as the proceeds of
disposal).

3. Construction of references in section 2(3)(b) and (4)(b) of

this Schedule
(1) For the purposes of section 2(3)(b) of this Schedule, a

person-incorporated,—constituted-or-acquired-solely-for
the—purpeses—ef-special purpose vehicle for 2 or more

schemes (whether existing or intended to be set up) is

regarded as a person—incorporated,—constituted—or

6

The amendment is to indicate the cross-reference more specifically.
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acguired—solely—for—the—purposes—of—special purpose

vehicle for each of those schemes if—

(a)

(b)

each of the schemes would have been, or when set
up would have been, an alternative bond scheme
but for that section; and

each of the schemes has, or is intended to have, that
persen-that special purpose vehicle’ as the bond-
issuer and the same other person as the originator.

(2) A reference in section 2(4)(b) of this Schedule to the
management of the specified asset includes—

(@)
(b)

its disposal; and

a change of the specified asset described in
subsection (3) with the consequences described in
subsection (4).

(3) A change of the specified asset refers to—

(a)

(b)

the asset that is at any time the specified asset
under the scheme (pre-change asset) being
disposed of, destroyed or lost, in whole or in part
(the asset or part disposed of, destroyed or lost is
referred to as the outgoing asset); and

another asset (incoming asset) being acquired.

(4) The consequences of the change of the specified asset
are—

(@)
(b)

the outgoing asset ceases to be subject to the
scheme; and

either—

7

See footnote 4 above.
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(i) if the outgoing asset constitutes the whole of
the pre-change asset, the incoming asset is
subject to the scheme, until another asset is
subject to the scheme in the circumstances
described in subsections {2}(2)(b) and (3) and
this subsection; or

(ii) if the outgoing asset constitutes only part of
the pre-change asset, the asset comprising the
incoming asset and the remaining part of the
pre-change asset is subject to the scheme,
until another asset is subject to the scheme in
the circumstances described in subsections
2)(2)(b)® and (3) and this subsection.

6. Lease arrangement

(1) The investment arrangement in an alternative bond
scheme is a lease arrangement if, under the investment
arrangement—

(@) the bond-issuer uses the acquisition cost to acquire
an asset (which asset, or an asset that is subject to
the scheme in the circumstances described in
subsection (2), is referred to as the specified asset);

(b) subject to paragraph (d), the bond-issuer is to hold
the specified asset until the end of the specified
term;

(c) for the purposes of generating income or gains
during the specified term, the bond-issuer leases

& Both amendments in this subsection are to indicate the cross-references more

specifically.
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the specified asset to the originator for a
consideration (specified income); and

(d) the bond-issuer is to dispose of the specified asset
to the originator, whether or not in stages, by the
end of the specified term in return for the proceeds
of disposal.

(2) For the purposes of subsection (1), an asset that is at any
time the specified asset under the scheme (pre-
replacement asset) may be replaced in whole or in part
(the asset or part replaced is referred to as the replaced
asset, and any remainder is referred to as the remainder
asset) by another asset (replacing asset) if—

(@) either—

(i) the bond-issuer acquires the replacing asset
from a person in consideration of the bond-
issuer’s disposal of the replaced asset to that
person; or

(ii) the replaced asset is destroyed or lost during
the specified term with or without any
remains, and the bond-issuer acquires the
replacing asset from a person using—

(A) the consideration received by the bond-
issuer for the disposal to that person of
any remains of the replaced asset; and

(B) any insurance money and—or® other
compensation of any description arising
in respect of the destruction or loss;

° A technical amendment to address a comment suggested by the Law Society of

Hong Kong.
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©)

(b) the person referred to in paragraph (a)(i) or (ii) is—
(i) the originator, whether or not subparagraph

(ii) applies; or
(ii) if the asset acquired with the acquisition cost

under subsection (1)(a) was acquired from a
third party, the third party; and

(c) on the replacement—

(i) the replaced asset ceases to be subject to the
scheme; and

(ii) either—
(A) for a replacement in whole, the
replacing asset is subject to the scheme,
until another asset is subject to the

scheme in the circumstances described
in this subsection; or

(B) for a replacement in part, the asset
comprising the replacing asset and the
remainder asset is subject to the scheme,
until another asset is subject to the
scheme in the circumstances described
in this subsection.

In relation to a lease arrangement, specified asset
transaction between O and Bl in section 21(3)(a) of this
Schedule means—

(@ any acquisition of an asset as, or as part of, the

specified asset from-the-eriginator-under subsection
(1) or (2)_from the originator;

(b) any leasing of an asset as, or as part of, the
specified asset under subsection (1); or
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(c) any disposal of an asset as, or as part of, the

specified asset to-the—eriginator—under subsection
(1) or (2) to the originator™®.

7. Profits sharing arrangement

(1) The investment arrangement in an alternative bond
scheme is a profits sharing arrangement if, under the
investment arrangement—

(@ the bond-issuer and the originator form a business
undertaking—

(i) by the bond-issuer contributing the
acquisition cost to the business undertaking in
return for an interest in it; and

(i) by the originator contributing to the business
undertaking in either of the following ways in
return for an interest in it—

(A) contributing a sum of money or in kind
or both;

(B) contributing expertise and management
skills only™,

(the interest in the business undertaking acquired
by the bond-issuer under subparagraph (i) is
referred to as the specified asset);

10 A drafting refinement made on the suggestion of the legal advisor to the Bills
Committee.

1 This amendment helps make a clearer distinction between the two types of
profits sharing arrangements (i.e. “Musharakah” and “Mudarabah™) in
accordance with the market practice.
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(b) subject to paragraph (f), the bond-issuer is to hold
the specified asset until the end of the specified
term;

(c) for the purposes of generating income or gains
during the specified term, the business undertaking
carries on business activities in accordance with the
terms of the arrangement;

(d) for any profits generated, and any losses incurred,
by the business undertaking—
(i) if paragraph (a)(ii)(A) applies, the bond-
issuer shares with the originator—
(A) the profits in accordance with the profits

sharing ratios set out in the arrangement;
and

(B) the losses in proportion to the capital
contributions of the bond-issuer and the
originator; or

(i) if paragraph (a)(ii)(B) applies, the bond-
issuer—

(A) shares with the originator the profits in
accordance with the profits sharing
ratios set out in the arrangement; and

(B) bears the losses,

(the profits due to the bond-issuer, less the losses
borne by the bond-issuer, are referred to as the
specified return);

(e) the bond-issuer may pay a portion of its share of
the profits to the originator as an incentive fee; and
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(2)

©)

(f) the bond-issuer is to dispose of the specified asset
to the originator, whether or not in stages, by the
end of the specified term in return for the proceeds
of disposal.

Business activities carried on by the business
undertaking under subsection (1)(c) may include—

(@ acquiring an asset;

(b) leasing an asset; and

(c) disposing of an asset.

In relation to a profits sharing arrangement—

(@) asset transaction between O and BU in section
21(4)(b) of this Schedule means an acquisition of
an asset by the business undertaking as a
contribution in kind by the originator because of
subsection (1)(a)(ii)(A), or any acquisition, leasing
or disposal of an asset by the business undertaking
from or to the originator referred to in subsection

(2);

(b) specified asset transaction between O and Bl in
section 21(3)(a) of this Schedule means the
disposal of the specified asset under subsection

W(®).

9. Agency arrangement

)

The investment arrangement in an alternative bond
scheme is an agency arrangement if, under the
investment arrangement—
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(a)

(b)

(©)

the bond-issuer appoints the originator, and the
originator undertakes to act, as the bond-issuer’s
agent;

subject to subsection (2), the originator as the
bond-issuer’s agent undertakes the matters
specified below—

(i) using the acquisition cost to acquire an asset
(which asset, or an asset that is subject to the
scheme in the circumstances described in
subsections (4), (5) and (6), is referred to as
the specified asset);

(i) subject to subparagraphs (iii) and (iv),

holding the specified asset until the end of the
specified term;

(iif)  the management of the specified asset for the

purposes of generating income or gains; and

(iv) disposing of the specified asset, whether or

not in stages, by the end of the specified term
in return for the proceeds of disposal; and

the bond-issuer is entitled to the profits from the
management of the specified asset (specified
return), and the originator is entitled to—a—fixed
ageney-fee-or-an-incentivefee an agency fee or an

incentive fee, or both'?.

(2) For the purposes of subsection (1), the bond-issuer may
act otherwise than through the originator as its agent—

2 The amendment provides flexibility to cater for the market practice in relation
to the fees to which the originator is entitled.
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©)

(4)

(5)

(6)

(@ partly in the matter specified in subsection
(1)(b)(iii); and

(b) wholly or partly in the matters specified in
subsection (1)(b)(i), (ii) and (iv).

For the purposes of this section, the management of the

specified asset may include leasing and disposing of an
asset as, or as part of, the specified asset.

For the purposes of this section, the management of the
specified asset may also include a replacement described
in subsection (5) with the consequences described in
subsection (6).

A replacement refers to—

(@) the asset that is at any time the specified asset
under the scheme (pre-replacement asset) being
disposed of, destroyed or lost, in whole or in part
(the asset or part disposed of, destroyed or lost is
referred to as the replaced asset, and any remainder
is referred to as the remainder asset); and

(b) another asset (replacing asset) being acquired.
The consequences of a replacement are—

(@ the replaced asset ceases to be subject to the
scheme; and

(b) either—

(i) if the replaced asset constitutes the whole of
the pre-replacement asset, the replacing asset
is subject to the scheme, until another asset is
subject to the scheme in the circumstances
described in subsections (4) and (5) and this
subsection; or



Annex

Draft Committee Stage Amendments to

Inland Revenue and Stamp Duty Legislation (Alternative Bond Schemes)

(Amendment) Bill 2012

16

(7)

(ii) if the replaced asset constitutes only part of
the  pre-replacement asset, the asset
comprising the replacing asset and the
remainder asset is subject to the scheme, until
another asset is subject to the scheme in the
circumstances described in subsections (4)
and (5) and this subsection.

In relation to an agency arrangement, specified asset
transaction between O and Bl in section 21(3)(a) of this
Schedule means any acquisition, leasing or disposal of
an asset as, or as part of, the specified asset by the bond-
issuer (whether or not acting through the originator as its
agent) from or to the originator under subsection (1)(b)
or (2).

10. Lease arrangement; and profits sharing arrangement-and
agency-arrangement—investment return

)

This section applies to a specified investment
arrangement that is—

(@) alease arrangement;_ or
(b) a profits sharing arrangement.;-of

— (o oneoeRearrangement

)

®3)

The investment return paid or payable under a specified
investment arrangement to which this section applies in
a period in the specified term is to be calculated in
accordance with the following formula—

A+B-C+D-E
If the formula is used for calculating the investment

return paid under a specified investment arrangement in
the period—
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A means—

(@) for a lease arrangement, the total amount of
specified income (referred to in section
6(1)(c) of this Schedule) paid under the
arrangement in the period, with any amount
regarded under subsection (5)(b) as specified
income in the period added; {including—any
anlneb ; mggeu}d}ee _als saleellllee HEomE H“d.e'
the-period;-or

(b) for a profits sharing arrangement-er-an-ageney
arrangement, the total amount of specified
return (referred to in section 7(1)(d) of this
Schedule) paid under the arrangement in the
period;

B means the specified proceeds of disposal paid
under the arrangement in the period;

C means the specified acquisition cost paid under the
arrangement in the period;

D means the total amount of any other sums paid by
the originator to the bond-issuer under the
arrangement in the period;

E means—
(@) for a lease arrangement, nil; or

(b) for a profits sharing arrangement-er-an-ageney
arrangement, the total amount of any

incentive fee (referred to in section 7(1)(e) o
9 {e)-of this Schedule) that is paid by the
bond-issuer to the originator under the
arrangement in the period.
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(4)

In_this section, in relation to a specified investment

arrangement in a specified alternative bond scheme—

full redemption of bonds means full redemption or

cancellation of the alternative bonds under the

bond arrangement in the scheme;

partial redemption of bonds means partial redemption

or _cancellation of the alternative bonds under the

bond arrangement in the scheme;

specified acquisition cost, in relation to a period in the

specified term, means the sum specified in

paragraph (a) or (b) or the total amount of the sums

specified in paragraphs (a) and (b) (as the case

requires) —

(a)

if the specified proceeds of disposal is wholly

(b)

or partly attributable to the consideration for
the disposal of an asset as, or as part of, the
specified asset—the acquisition cost or the
part of the acquisition cost attributable to the
asset disposed of (as the case requires);

if the specified proceeds of disposal is wholly

or_partly attributable to the money deemed
under _subsection  (5)(c)(ii) to be the
consideration for the deemed disposal of an
asset as, or as part of, the specified asset—the
acquisition cost or the part of the acquisition
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(5)

cost attributable to the asset deemed to be
disposed of (as the case requires);

specified proceeds of disposal, in relation to a period in

the specified term, means the sum specified in

paragraph (a) or (b) or the total amount of the sums

specified in paragraphs (a) and (b) (as the case

requires) —

(a)

the consideration for the disposal of an asset

(b)

as, or as part of, the specified asset if the
consideration is used for full or partial
redemption of bonds in the period;

the money deemed under subsection (5)(c)(ii)

to _be the consideration for the deemed
disposal of an asset as, or as part of, the

specified asset;

If an asset (asset A) that is or forms part of the specified

asset under a lease arrangement is destroyed or lost—

(a) the money arising from the destruction or loss is

the total amount of the following—

(i)

any insurance money or other compensation

(ii)

of any description arising in respect of the
destruction or loss;

any consideration received for the disposal of

any remains left of asset A after the
destruction or loss;

(b) ifinaperiod—

(i)

the money arising from the destruction or loss

is received by the bond-issuer but is not used
for full or partial redemption of bonds; and
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(ii)

the money or part of it is not used for any

acquisition of an asset as, or as part of, the
specified asset referred to in  section
6(2)(a)(ii) of this Schedule,

then the unused money or part is to be regarded as

(c)

specified income paid under the arrangement in the

period for the purposes of subsection (3); and

if the money arising from the destruction or loss is

(6)

received by the bond-issuer who uses the money

for full or partial redemption of bonds in the

period, then—

(i)

asset A is deemed to be disposed of in the

(ii)

period; and
the money arising from the destruction or loss

is deemed to be consideration for the deemed
disposal of asset A in the period.

If the formula is used for calculating the investment
return payable under a specified investment arrangement
in the period, then ABC-D-and-E-have-the-meaning
ghven—by—subseetions—{2—and—{—and—subsection—(5)
apphies—exeept-that—subsections (3), (4) and (5) apply

with necessary modifications including—

(a)
(b)

a-reference-in-subsection-(3);-(4)-or-(5)-to-paid is to
be read as payable;-and

" tl_eﬁ_delln Htions-of ﬁspl_eellledl _aequllsme_n GGESEE and



Annex
Draft Committee Stage Amendments to
Inland Revenue and Stamp Duty Legislation (Alternative Bond Schemes)

(Amendment) Bill 2012

23

—{i—a+reference-te-is-disposed of is to be read as is-to be

disposed of;
(c)__received is to be read as receivable; and
(d) used is to be read as to be used.
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Add after s.11 (Purchase and sale arrangement — investment return)

11A. Agency arrangement—investment return

(1) The investment return paid or payable under an agency
arrangement in a period in the specified term is to be
calculated in accordance with the following formula—

A+B-C

(2) If the formula is used for calculating the investment
return paid under an agency arrangement in the period—

A means the total amount of specified return (referred
to in section 9(1)(c) of this Schedule) paid under
the arrangement in the period;
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B means the total amount of any other sums paid by
the originator to the bond-issuer under the
arrangement in the period;

C means the total amount of any agency fee and
incentive fee (referred to in section 9(1)(c) of this
Schedule) that is paid by the bond-issuer to the
originator under the arrangement in the period.

(3) If the formula is used for calculating the investment
return _payable under an agency arrangement in the
period, A, B and C have the meaning given by
subsection (2), except that a reference in that subsection
to paid is to be read as payable.™

21. Qualified investment arrangement regarded as debt
arrangement

(1) This Ordinance applies, with the modifications set out in
this section, to a qualified investment arrangement in a
specified alternative bond scheme.

(2) For the purposes of this Ordinance, the qualified
investment arrangement is to be regarded as a debt
arrangement in the following respects—

(@) the acquisition cost under the qualified investment
arrangement is to be regarded as money borrowed
by the originator from the bond-issuer;

3 The amendments in sections 10 and 11A simplify the drafting and provide a
clearer understanding on calculation of investment returns under different
scenarios.
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3)

(4)

(b)

(©)

the investment return payable under the qualified
investment arrangement is to be regarded as
interest payable on the money borrowed by the
originator from the bond-issuer;

the bond-issuer is to be regarded as not having any
legal or beneficial interest in the specified asset
under the specified alternative bond scheme.

For the purposes of this Ordinance, whether or not
subsection (4) applies—

(a)

(b)

(©)

(d)

any specified asset transaction between O and Bl
under the qualified investment arrangement is to be
disregarded;

if an asset is acquired as, or as part of, the specified
asset under the qualified investment arrangement
by the bond-issuer from a third party, the asset is to
be regarded as acquired by the originator directly
from the third party;

if an asset is disposed of as, or as part of, the
specified asset under the qualified investment
arrangement by the bond-issuer to a third party, the
asset is to be regarded as disposed of by the
originator directly to the third party; and

any income, expenditure, profits, gains or losses
arising from or attributable to any asset as, or as
part of, the specified asset under the qualified
investment arrangement are to be regarded as
income, expenditure, profits, gains or losses (as the
case requires) of the originator.

If the qualified investment arrangement in the specified
alternative bond scheme involves the bond-issuer
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holding, as the specified asset under the scheme, an
interest in a business undertaking that is formed by the
originator and the bond-issuer, then for the purposes of
this Ordinance—

(a)

(b)

(©)

(d)

(€)

(f)

without-affecting-section-7(3){b)-of-this-Schedule

limiting subsection (3)(a) ** , the business
undertaking, the acquisition of the interest in the
business undertaking as the specified asset by the
bond-issuer and the disposal of that interest in
favour of the originator, are to be disregarded,;

any asset transaction between O and BU under the
qualified investment arrangement is to be
disregarded;

if an asset is acquired by the business undertaking
from a third party, the asset is to be regarded as
acquired by the originator directly from the third
party;

if an asset is disposed of by the business
undertaking to a third party, the asset is to be
regarded as disposed of by the originator directly to
the third party;

any other business activities carried on by the
business undertaking during the specified term are
to be regarded as business activities carried on by
the originator directly; and

any income, expenditure, profits, gains or losses
arising from or attributable to—

14

This amendment aligns with the drafting of subsection (5) of this section.
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(%)

(6)

(7)

(i) an asset held by the business undertaking
during the specified term; or

(if) other business activities carried on by the
business undertaking during that specified
term,

are to be regarded as income, expenditure, profits,
gains or losses (as the case requires) of the
originator.

Without limiting subsection (2)(b), (3)(a) or (b) or (4)(b)
or (c), the investment return, or any part of it, under the
qualified investment arrangement that, but for this
section, would have constituted consideration payable in
respect of the right of use of land or buildings, or both,
for the purposes of section 5B of this Ordinance is to be
regarded as not being such consideration.

In relation to a qualified investment arrangement,
specified asset transaction between O and BI in
subsection (3)(a) or asset transaction between O and
BU in subsection (4)(b) (as the case requires) has the
meaning given by the provisions in Division 2 of this
Part in which the relevant specified investment
arrangement is described.

Section 16(2)(f)(iii) of this Ordinance is to apply—

(@) as if the alternative bonds issued under the
qualified bond arrangement in the specified
alternative bond scheme were debentures or
instruments; and

(b) for the bond-issuer who is not an associated
corporation of the originator, as if the bond-issuer
were an associated corporation of the originator.
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(8) Subsection (7)(b) does not apply to a qualified
investment arrangement in a specified alternative bond
scheme to which section 3(1) of this Schedule applies
if—

(@ any of the other schemes referred to in that section
is not, or is not intended to be, a specified
alternative bond scheme; or

(b) although each of those other schemes is, or is
intended to be, a specified alternative bond scheme,
any of those other schemes does not comply, or is
not intended to comply with—

(i) the reasonable commercial return condition;
or

(i) the bond-issuer as conduit condition.

23. Interpretation (Part 3 of this Schedule)
(1) Fhis-section-apphies-Subsections (2), (3) and (4) apply™

for the purposes of this Part.

(2) In relation to an arrangement in a scheme and for a year
of assessment—

(@) a person makes a BA claim if, for the purposes of
ascertaining the tax chargeable on the person for
the year of assessment, the person claims—

(i) that the arrangement is a qualified bond
arrangement in a specified alternative bond
scheme; and

5 A drafting refinement made to avoid overlap between section 23(1) and section
23(5).
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(if) that the person is the bond-issuer under the
alleged specified alternative bond scheme;
and

(b) a person makes an IA claim if, for the purposes of
ascertaining the tax chargeable on the person for
the year of assessment, the person claims—

(i) that the arrangement is a qualified investment
arrangement in a specified alternative bond
scheme; and

(ii) that the person is the originator or bond-issuer
under the alleged specified alternative bond
scheme.

(3) A BA claim or IA claim by a person in relation to an
arrangement in a scheme for a year of assessment is
accepted if the matters specified in subsection (2)(a) or
(b) (as the case requires) are accepted for the purposes
specified in that subsection.

(4) A -reference to the disqualification of an arrangement is a
reference to—

(@) if the arrangement is one for which a BA claim by
a person for a year of assessment has been
accepted, the fact that the arrangement is under
section 12(3) of this Schedule regarded as never
having been a qualified bond arrangement in a
specified alternative bond scheme; or

(b) if the arrangement is one for which an IA claim by
a person for a year of assessment has been
accepted, the fact that the arrangement is under
section 12(4) of this Schedule regarded as never
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having been a qualified investment arrangement in
a specified alternative bond scheme.

(5) Inthis Part—

specified assessment (¥5HHEEF) has the meaning given by
section 26(7)(c) of this Schedule;

specified event (}5HHZ(4-) means—

(@ (for a person who has made a BA claim, or whose
BA claim has been accepted, in relation to an
arrangement in a scheme) a BA disqualifying
event; or

(b) (for a person who has made an IA claim, or whose
IA claim has been accepted, in relation to an
arrangement in a scheme) an IA disqualifying
event.

24. Records to be kept

(1) Section 51C of this Ordinance applies, with the
modifications specified in subsection (2), to a person
who —
and™

—{b)}—makes a BA claim or IA claim in relation to an

arrangement in a scheme (alleged specified alternative
bond scheme) for the purposes of ascertaining the

16 Section 51C of the Ordinance applies to every person carrying on a trade,
profession or business in Hong Kong. Therefore, subsection (1)(a) can be
removed without affecting the meaning and operation of this section.
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(2)

®3)

(4)

assessable profits of the trade, profession or business for
any year of assessment.

The person must retain records relating to transactions,
acts or operations relating to the alleged specified
alternative bond scheme under section 51C(1) of this
Ordinance at least until the later of the following—

(@) the expiry of 7 years after the completion of the
transactions, acts or operations to which they
relate; or

(b) the expiry of 3 years after the end of the specified
term of the scheme.

Section 80 of this Ordinance applies to a failure to
comply with section 51C of this Ordinance, as modified
by subsection (2) in the same way that section 80 applies
to a failure to comply with that section 51C.

Subsection (1) ceases to apply to the retention, by a
person who makes a BA claim or IA claim in relation to
an arrangement in an alleged specified alternative bond
scheme, of records relating to transactions, acts or
operations relating to the scheme if—

(@ one or more assessments have been made on the
person on the basis that the claim is not accepted
for any years of assessment, and the assessments
have all become final and conclusive under section
70 of this Ordinance; or

(b) after the claim has been accepted for any years of
assessment, one or more specified assessments
have been made on the person because of the
disqualification of the arrangement, and the
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specified assessments have all become final and
conclusive under section 70 of this Ordinance.

26. Additional assessments; tax paid in excess to be refunded

)

(2)

®3)

(4)

In this section, an arrangement in a scheme is an
accepted arrangement in relation to a person and a year
of assessment if the person’s BA claim or IA claim in
relation to the arrangement has been accepted for the
purposes of ascertaining the tax chargeable on the person
for the year of assessment.

Section 60 of this Ordinance applies, with modifications
specified in subsection (3), to the making of an
assessment or additional assessment on a person for a
year of assessment because of the disqualification of an
accepted arrangement.

For the purposes of subsection (2), each of the following
periods begins to run after the expiry of the year of
disqualification if that year falls after the year of
assessment—

(@ 6 vyears referred to in section 60(1) of this
Ordinance;

(b) 10 years referred to in paragraph (b) of the proviso
to section 60(1) of this Ordinance; and

(c) 6 vyears referred to in section 60(2) of this
Ordinance.

Section 79 of this Ordinance applies, with modifications
specified in subsections (5) and (6), to an amount of tax
that is, because of the disqualification of an accepted
arrangement, found to be paid in excess by a person for a
year of assessment.
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()

(6)

(7)

For the purposes of subsection (4), the period of 6 years
referred to in section 79(1) of this Ordinance begins to
run after the end of the year of disqualification if that
year falls after the year of assessment.

If—

(@ because of the disqualification of an accepted
arrangement, an assessor makes an assessment or
additional assessment under section 60 of this
Ordinance on the person for a year of assessment;
and

(b) it appears to the assessor that, because of the same
disqualification, an amount of tax has been paid in
excess by the person for another year of
assessment,

then, even in the absence of a claim in writing being
made under section 79 of this Ordinance for the
refund—

(c) a refund of that amount of tax paid in excess may
be made under section 79 of this Ordinance; or

(d) the refundable amount may be set off against any
amount payable under the assessment or additional
assessment referred to in paragraph (a).

The provisions of this Ordinance relating to a notice of
assessment, appeal and other proceedings that apply—

(@ to an assessment, additional assessment or
reassessment made under section 60 or 79 (as the
case requires) of this Ordinance; and

(b) to any tax charged under it,
are to apply—
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(©)

(d)
— (8)
(a)

to an assessment, additional assessment or
reassessment (specified assessment) made under
section 60 or 79 (as the case requires) of this
Ordinance as modified by this section; and

to any tax charged accordingly.
Despite subsection (7), if—
a_specified assessment is made for a year of

(b)

assessment because of the disqualification of an
accepted arrangement; and

a person _makes an objection made—by—a—person

—the objection*

under section 64 of this Ordinance against athe
specified assessment, disputing the disqualification,

sodo—er e nssasseeRbosnuso—a e
i lificati :

" is to be regarded as objections so made

by the person against all specified assessments made for
all years of assessment because of that disqualification.

(9) In this section—

year of disqualification (HE24c& &), in relation to a
person whose BA claim or IA claim in relation to an
arrangement in a scheme has been accepted, means the
year of assessment in which—

" The amendment indicates more clearly our intent that, where a taxpayer
disputes the disqualification and objects to a specified assessment, the objection
is to be regarded as objections so made against all specified assessments made
for all years of assessment because of that disqualification.
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(@) a specified event occurs in relation to the
arrangement; or

(b) if there are 2 or more specified events, the earliest
specified event occurs in relation to the

arrangement.
6. Section 14A amended (qualifying debt instruments)

(1) Section 14A(4), definition of debt instrument, paragraph
9)—

Repeal

“14 November 2003”
Substitute

“24 May 1996”.

(2) A relevant instrument is to be regarded as a debt instrument
within the meaning of section 14A of the IRO in relation to a
year of assessment to the extent to which it would have been
such a debt instrument if paragraph (g) of the definition of
debt instrument in subsection (4) of that section, as amended
by subsection (1) of this section, had always been in force.

(2A) _If, for the purposes of an assessment made before the date of

(2B)

commencement of subsection (1), a relevant instrument was
regarded as a debt instrument within the meaning of section
14A of the IRO, the assessment is to be regarded as valid to
the extent to which it would have been valid if paragraph (g)
of the definition of debt instrument in subsection (4) of that
section, as amended by subsection (1) of this section, had
always been in force.

For the purposes of subsections (2) and (2A)—
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relevant instrument means an instrument issued on or after 24
May 1996 but before 14 November 2003; and

IRO means the Inland Revenue Ordinance (Cap. 112).
1f

~
L)
~—

(3) After section 14A(5)—
Add

“(6) Section 20 of Schedule 17A (specified alternative bond
scheme and its tax treatment) provides for modifications
to this section.”.

[Cap. 112, s. 14A(4), definition of debt instrument is reproduced for
reference -

(4) Inthissection- (Amended 34 of 2003 s. 3)

debt instrument (/Z752Z7%) means an instrument specified in Part 1 of

8 Please see the Administration’s paper submitted for discussion at the meeting
on 4 June 2013.
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Schedule 6 that- (Amended 34 of 2003 s. 3)

(@)

(b)

(©)
(d)

(€)

(f)

(9)

is in respect of a debt issue which in its entirety has been
lodged with and cleared by the Central Moneymarket
Unit operated by the Monetary Authority;

subject to subsection (5), is issued by a person and has
at all relevant times a credit rating acceptable to the
Monetary Authority from a credit rating agency
recognized by the Monetary Authority;

(Repealed 34 of 2003 s. 3)

subject to subsection (5), has-

(i) where it is issued before 1 April 1999, a minimum
denomination of $500000 or its equivalent in a
foreign currency; or

(if) where it is issued on or after 1 April 1999, a
minimum denomination of $50000 or its equivalent

in a foreign currency; (Replaced L.N. 90 of 1999
and 44 of 1999 s. 11)

is, at issuance, issued in Hong Kong to-
(i) 10 or more persons; or

(if)  less than 10 persons none of whom is an associate
of the issuer of the instrument; (Replaced 4 of
2011s.3)

if it is a scripless instrument, it is one that would qualify
in the terms of this definition if it were in a physical
form; (Amended 34 of 2003 s. 3)

is issued on or after 14 November 2003; (Amended 34
of 2003 s. 3; 4 of 2011 s. 3)]
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17.

18.

19.

Section 89 amended (transitional provisions)
After section 89(109)—

Add

“(118) Schedule 2927 sets out transitional provisions that have

effect for the purposes of amendments to this Ordinance
made by the Inland Revenue and Stamp Duty
Legislation (Alternative Bond Schemes) (Amendment)
Ordinance 2012 ( of 2012).”.

Schedule 6 amended

)

(2)

Schedule 6—

Repeal

“& (3)]”

Substitute

“& (3) & Schs. 17A & 297]”.
Schedule 6, Part 1, item 3—
Repeal

“Any”

Substitute

“Subject to section 20(3)(a) of Schedule 17A (specified
alternative bond scheme and its tax treatment), any”.

Schedule 16 amended (specified transactions)

)

Schedule 16—
Repeal

“[s. 20AC]”
Substitute
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“[s. 20AC & Schs. 17A & 297]”.
(2) Schedule 16, definition of securities, paragraph (a)—
Repeal
“shares”
Substitute

“subject to section 20(6) of Schedule 17A (specified
alternative bond scheme and its tax treatment), shares”.

20. Schedule 297 added
After Schedule 286—
Add

“Schedule 294% [s. 89(110)]

Transitional Provisions for Inland Revenue and
Stamp Duty Legislation (Alternative Bond
Schemes) (Amendment) Ordinance 2012

% The renumbering in clauses 17-20 arises in anticipation that the second reading
debate for the Inland Revenue (Amendment) (No.2) Bill 2013 will be resumed
on a date before the passage of this Bill.
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21. Part VA added

47F. Relief on transactions under qualified investment
arrangement

(D)

(2)

®3)

Subject to sections 47H, 471 and 47L, an instrument is
not chargeable with stamp duty under head 1(1),
1(1AA), 1(1A), 1(1B), 1(2), 2(1), 2(3) or 2(4) in the
First Schedule or under section 29D(2)(a) if the
requirements under subsections (2) and (3) are complied
with in relation to the instrument.

It must be shown to the satisfaction of the Collector
that—

(@ the instrument is executed under a qualified
investment arrangement in a specified alternative
bond scheme either—

(i) to effect a transaction that is a specified asset
transaction between O and Bl or an asset
transaction between O and BU under that
qualified investment arrangement (IA
transaction); or

(i) as an agreement for an IA transaction; or

(b) the instrument is required by this Ordinance to be
made and executed for effecting an 1A transaction.

Security must be given to the satisfaction of the
Collector for the payment of—

(@) the stamp duty that, apartfrem-but for this section,
would have been chargeable on the instrument; and
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(b) other amounts that, apart—frem—but for® this
section, would have been payable under this
Ordinance.

47G. Relief resulting from modification of Ssections 29CA and
29DA meodified-in relation to property held, or formerly
held, under qualified investment arrangement

(1) Sections 29CA and 29DA apply, with the modifications
specified in Schedule 6, to an agreement for sale or a
conveyance on sale_if it is shown to the satisfaction of
the Collector that—

(a) the agreement or conveyance falls within-speeified
#n section 1 of that Schedule; and

(b) -the requirements under subsection (1A) or (1B) are
complied with.

(1A) If the operation of subsection (1) will result in the
agreement _or _conveyance not being chargeable with
special stamp duty under head 1(1B) or 1(1AA) in the
First Schedule, security must be given to the satisfaction
of the Collector for the payment of—

(a) the special stamp duty that, but for subsection (1),
would have been chargeable on the agreement or
conveyance; and

(b)  other amounts that, but for subsection (1), would
have been payable under this Ordinance.

(1B) If the operation of subsection (1) will result in the
agreement or conveyance being chargeable with special

%0 Both amendments in this subsection are to align with the drafting of section
47G.
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stamp duty under head 1(1B) or 1(1AA) in the First

Schedule of an amount that is less than the amount that

would have been chargeable but for subsection (1),

security must be given to the satisfaction of the Collector

for the payment of—

(a) the amount by which the special stamp duty
chargeable will be reduced by the operation of
subsection (1); and

(b) the excess of the amounts (other than the special

(2)

stamp duty) that, but for subsection (1), would have
been payable under this Ordinance over the
amounts (other than the special stamp duty) that
will be payable with the operation of subsection

.

In this Ordinance, a reference to relief granted under this
section for an agreement for sale or a conveyance on sale
is a reference to the fact that the agreement or
conveyance is stamped on the basis—

(@)

(b)

that the agreement or conveyance is not chargeable
with special stamp duty under head 1(1B) or
1(1AA) in the First Schedule because of this
subsection_(1); or

that the agreement or conveyance is chargeable
with special stamp duty under head 1(1B) or
1(1AA) in the First Schedule of an amount that is

2L The heading and section 47G(1) are amended to make “relief” explicit and to
align with the drafting of section 47F(2). We also propose adding an
amendment to provide for the same security arrangement, as in the proposed
section 47F(3) of the Stamp Duty Ordinance, for relief of special stamp duty.
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less than the amount that would have been
chargeable, but for this-subsection (1).

47H. Relief granted under section 47F or 47G deemed
withdrawn

(1) This section applies if—

(@ a claim for relief from stamp duty has been made
under section 47F or 47G for any instrument,
alleging that—

(i)

(i)

an arrangement (alleged qualified investment
arrangement) in a scheme (alleged specified
ABS) is a qualified investment arrangement
in a specified alternative bond scheme; and

particular persons are respectively the
originator and bond-issuer under the alleged
specified ABS (alleged originator and
alleged bond-issuer); and

(b) an IA disqualifying event occurs in relation to the
alleged qualified investment arrangement.

(2) If this section applies—

the alleged originator and alleged bond-issuer
under the alleged specified ABS must inform the
Collector, in writing, of the IA disqualifying event
within 30 days after the event occurs;

(@)

(b)

if any relief from stamp duty has been granted by
the Collector under section 47F or 47G for the
instrument, then subject to section 13(6)—

(i)

the relief is deemed to be withdrawn;



Annex
Draft Committee Stage Amendments to
Inland Revenue and Stamp Duty Legislation (Alternative Bond Schemes)

(Amendment) Bill 2012

Clause 4 45

(if) for a relief granted under section 47F, the
parties to the instrument are liable or jointly
and severally liable (as the case requires) to
pay or—rennie—thoCelostor b ns of
stamp-duty;to the Collector, by way of stamp
duty, an amount equal to the stamp duty that
would have been chargeable on the
instrument had the relief not been granted:;

(iii)  for a relief granted under section 47G for an
instrument that is an agreement for sale or a
conveyance on sale, the vendor under the
agreement or the transferor under the
conveyance (as the case requires) is liable to
pay an—ameunt-to the Collector, by way of
stamp duty;, an amount equal to—

(A) _for an agreement or a conveyance that is
not chargeable with special stamp duty
because of the relief —the special stamp
duty that would have been chargeable
on the agreement or conveyance had the
relief not been granted; or

(B) for an agreement or a conveyance that,
because of the relief, is chargeable with
special stamp duty of an amount that is
less than the amount that would have
been chargeable but for the relief — the
amount by which the special stamp duty
chargeable is reduced because of the
relief; and

tiv)—the-stamp-duty referred to-tn-subparagraph-{H
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)

g 5 i
A7E or 42@, anEZZ

(v) the amount payable understamp-dutyreferred
to—in subparagraph (ii) or (iii) must be
paidpayable—

(A) within 30 days after the 1A disqualifying
event occurs; or

(B) if there are 2 or more IA disqualifying
events, within 30 days after the earliest
1A disqualifying event occurs.

If the amountreferred-to-n-subsection-(2){b)Yv)-amount
payable under subsection (2)(b)(ii) or (iii) is not paid

within the 30 days referred to in subsection (2)(b)(v)—

(@)

(b)

(©)

for a relief granted under section 47F, the parties to
the instrument are liable or jointly and severally
liable (as the case requires) to a penalty;

for a relief granted under section 47G for an
instrument that is an agreement for sale or a
conveyance on sale, the vendor under the
agreement or the transferor under the conveyance
(as the case requires) is liable to a penalty; and

the amount of the penalty payable under paragraph
(@) or (b) after a lapse of a period of time after the
30 days referred to in subsection (2)(b)(v) is the

%2 The amendment reflects more clearly the intent that a relief under the proposed
section 47G may take the form of (i) a full relief, or (ii) a reduction of duty
payable. Consequential amendments are also proposed in subsection (3).
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same as that calculated under section 9 for an

instrument chargeable with stamp duty of an

amount equal to the amount referred—to—in

subsection———payable under subsection

{by(2)(b)(ii) or (iii)-that—

(i) is not stamped before or within the time for
stamping it; and

(ii) is stamped after the lapse of the same period
of time after the time for stamping it.

(4) An IA disqualifying event in relation to the alleged
qualified investment arrangement is not required to be
notified under subsection (2)(a) if—

(a)

(b)

(©)

either—

(i) relief from stamp duty under section 47F or
47G is denied; or

(i) because of an earlier 1A disqualifying event in
relation to the alleged qualified investment
arrangement, relief granted under section 47F
or 47G for an instrument on the basis referred
to in subsection (1)(a) is deemed to be
withdrawn;

an assessment of the stamp duty payable for the
instrument has been made under section 13 or 47L;
and

either—

(i) the assessment has become final and
conclusive under section 13(8) or 47L(3); or

(if)  the denial or deemed withdrawal of the relief
has been confirmed by the court on appeal.
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(6)

(")

(8)

A person who fails to comply with subsection (2)(a)
incurs a penalty at level 2 which is recoverable by the
Collector as a civil debt due to the Government.

Subsections (2)(b) and (3) and section 47D(3) do not
apply, despite the occurrence of an IA disqualifying
event in relation to an alleged qualified investment
arrangement, if—

(@) the alleged specified ABS at the time the event
occurs is, and from the commencement of the
specified term of the scheme up to the time the
event occurs has always been, a specified
alternative bond scheme;

(b) among the conditions specified in section 47D(1)
and (2)(b), the alleged specified ABS only fails to
comply with the arrangements performed
according to terms condition; and

(c) the Collector disregards the non-compliance under
subsection (7).

For the purposes of subsection (6), the Collector may
disregard a non-compliance with the arrangements
performed according to terms condition by a specified
alternative bond scheme if—

(@ the non-compliance was solely constituted by a
delay, of more than 30 days, in disposing of the
specified asset; and

(b) it is proved to the satisfaction of the Collector that
there was a reasonable excuse for the delay.

The Collector may remit the whole or any part of any
penalty payable under subsection (3).
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30. Section 45 amended (relief in case of conveyance from one
associated body corporate to another)

———(3)—Section-45(5A)e)—
Repeat

I H . 7
[

Substitute
“section;=(3)Section 45(5A)(c)—
Repeal
everything after “instrument,”
Substitute
“had relief not been granted under this section;”.

[Cap. 117, s. 45(5A)(c) is reproduced for reference -

(5A) Where a transferor and transferee, as described in subsection
(4), cease to be associated as described in subsection (4)(c)
within 2 years after the date of execution of the instrument or,
in the case of contract note, within 2 years after the date on
which the note was required to have been made and executed
under section 19, and relief from stamp duty has been claimed
under this section-

(c) if any relief from stamp duty has been granted by the
Collector under this section, the transferor and
transferee are liable or jointly and severally liable, as
the case may be, to pay to the Collector, within 30 days
after the date of the cessation, by way of stamp duty an
amount equal to the stamp duty which would have been

chargeable on the instrument as-if-no-relief-from-stamp
G hoc Do connied e i Coneios ondns g
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section—and had relief not been granted under this
section;

% To align with the Committee Stage Amendment to the proposed section
47H(2)(b)(ii). See footnote 22 above.



