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Hon. Lee Wai King

Chair

Committee on the Stamp Duty (Amendment) Bill 2013 (“the Committee”)

Date: 12 May 2014

Dear Madam,

Re: Exemption under the Stamp Duty {Amendment) Bill 2013 (“the Bill”)

| refer to the Administration’s Response to matters raised at the meetings of the Committee
held on 14 and 28 March 2014 (“the Response”). In particular, reference is made to the
proposed exemption of double AVD for purchases/ transferees who are HKPRs and who are not
beneficial owners of any other residential property in Hong Kong at the date of the acquisition
(“the Exemption”).

Pursuant to Paragraphs 2 to 4 inclusive of the Response, it is patent that the Exemption is
intended to apply to purchase of more than one property if via a single instrument.

However, in the letter dated 22 February 2013 of the Inland Revenue Department (“IRD”) to the
Law Society (“the Letter”; enclosed), in particular at (c) (i) under the 3™ paragraph, it is stated
that the Exemption is applicable to acquisition of a residential property (emphasis added)

| am given to understand that it has been widely assumed in the profession that the Exemption
is applicable only to one property under one instrument and not where there are more than
one property acquired albeit under one single instrument.

Indeed, | understand that the profession may have been advising clients on that basis since the
announcement of the Bill in April 2013.

During the meeting of the Committee on 25 April 2014, the Administration confirmed that it
had written to the Law Society on 24 January 2014 further clarifying (one of the issues
canvassed at the meeting on 6 December 2013 between the Administration and the Law

0 Society) the position where muti]ale flats are acquired under a single instryment.
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Nevertheless, | am given to understand that such clarification has not been widely publicised by
either the IRD or the Law Society.

Kindly therefore circulate this letter with enclosure to the Administration for its response and
clarification, in particular:-

(1) whether it would reconsider its position, in line with its avowed policy of dampening

demand, in regard to the Exemption, viz limiting the Exemption only to one property
under one instrument;

(2) if the response to (1) is in the negative, whether it would direct the IRD to issue a
clarification to the Law Society and to the public at large; and

(3) whether it would consider any special allowance for purchasers who may have been

misled and thereby adversely affected by the Letter or by the advice of solicitors given
on the basis of the Letter.

Yours sincerely,

——

\
Paul W. Tse
Enclosure
Copy to the Law Society of Hong Kong (Attn: Mr. Edwin Lee)
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*"Ms Beidi Chw,
Secretary General,
The Law Society of Hong Kong,
3™ Floor, Wing On House,
71 Des Voeux Road, Central,

]__ Hong Kong.

@ Dear Ms Chu,
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Date of lasue: 22 Febroary 2013

(BY HAND)

Stamp Duty Ordinance (“the Ordinance™)
Stamping of Agreements for Sale and Purchase / Assignments

New Meas with

from 23 Feb

I refer to the apnouncement made by the Financial Secretary today.

As you are aware, the Pinancial Secretary has proposed to amend the Ordinance to

adjust the rates of ad valorem stamp duty (*
non-residential property transactions from the

AVD") and to advance the charging of AVD on
conveyance on sale to the agreement for sale.

Unless specifically exempted or excepted (as set out in paragraph (c) below), AVD charged

at the new rates (“the New AVD") is payable on
any residential property or non-residential property

an agreement for sale for the acquisition of
executed on or after 23 February 2013. Tt

also applies to & conveyance on sale of such a property to any person on or after that date if

there is no preceding chargeable agreement for sale such as in gift cases (the cases of

voluntary disposition inter vivos).

A Bill to introduce these amendments will be tabled before the Legislative Council
shortly. Subject to the Bill being enacted, details of the proposed amendments &s well as th_c
procedures for stamping are set out below for the information of your members and their
appropriate actions.

Ad valorem gtamp duty

(2) ates
Consideration or value of the property | New AVD rate
(whichever is the higher)
Up to $2,000,000 1.50%
$2,000,001 to'$3,000,000 3.00%
$3,000,001 to $4,000,000 4.50%
£4,000,001 to $6,000,000 6.00%
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| $6,000,001 to $20,000,000 7.50%
$20,000,001 and above 8.50%

®

(©

(Note: There Is a marginal relief of 20% among different value bands.
See Armex A for details,)

Persons ljable to the New AVD

There is no change in the Ordinance in conpection with the persons liable to
pay the New AVD. Both the buyer and the seller are jointly and severally
liable to pay the New AVD, as well as other persons who use such

Instruments.

Exemptions and Fxceptions

Tt is proposed that the New AVD will not be applicable vnder the following
ciroumstances —

&)

(i)

@iy

@)

\)

(i)

acquisition of a residential property by a BKPR who is acting on his/her
own behalf and does not own any other residential property in Hong
Kong at the date of acquisition, that means the date of the chargeable
agreement for sale (if any) or conveyance on sale, and if there are more
then one chargeable agreements for sale in respect of the same
transaction, the date of the earliest of such agreements.;

acquisition of a residential property by two or more HXPRs jointly and
each of the purchasers is acting on his/her own behalf and does not own
any other residential property in Hong Kong at the date of acquisition;

acquisition of a residential property by a HKPR jointly with a close
relative or close relatives (i.e. spouse, parents, children, brothers and
sisters) who is/are not HKPR mnd each of the purchaser is acting on
his/her own behalf and does not own any other residential property in
Hong Kong at the date of ecquisition;

acquisition or transfer of residential property between close relatives
(KPR or pon-HKPR) who mey or may not own other residential

propertics;

acquisition or transfer of a residential or non-residential property by a
court order or pursuant to a court order, which includes a foreclosure
order obtained by a mortgagee whether or not it falls under the definition
of a financial institution within the meaning of section 2 of the Inland
Revenue Ordinance;

transfer of a mortgaged property (residential or non-residential) to a
mortgagee which is 4 financial institution within the meaning of section
2 of the Inland Revenue Ordinance (Cap.112), ot to a receiver appointed
by such a mortgages;
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(vii) acquisition or transfer of 2 residential or non-residential property by or to
a body corporate from an associated body corpomate;

(viif) acquisition of a residential or nop-residential property by a person to

replace another property which was owned by that person and that has

. been purchased or acquired pursuant to redevelopment projects pursued

by the Urban Renewal Authority, or is resumed under the Lands

Resurnption Ordinance (Cap. 124) or purchased under section 44 of that

Ordinance, or is sold pursuant to an order for sale made by the Lands

Tribunal under the Land (Compulsory Sale for Redevelopment)
Ordinance (Cap.545) and the person is acting on his/her own behalf:

(iX) acquisition or transfer of residential or non-residential property by or to
the Government; and

(x) gift of a residential or non-residential property received by 2 charitable
institution exempted from tax wnder section 88 of the Inland Revenue
Ordinence.

b R”

Same as that for the Buyer’s Stamp Duty, for the purposes of the New AVD,
HKPR™ yefers to the holders of valid Hong Kong Permanent Identity Cards
(PICs),the aged, the blind or the infirm who are not required to apply for an
identity card under regulation 25(c) of the Registretion of Persons Regulations
(Cap. 177A) and axe entitled to be issued with a PIC if they make an
application for & PIC.

Change of residence

Yf o KPR, owns only one residential property (the first property) at the time he
or she acquires another residential property (the second property) but with the
intent to dispose of the first property shortly, the New AVD will apply to the
acquisition of the second property as usual in the first instance, but he/she may
seek a refund of the stamp duty paid in excess of that computed under the old
rates upon proof that the first property has been disposed of within six months
from the date when he/she executed the agreement to acquire the second
property. After the disposal transaction for the first property has been
completed, the person can lodge an application to the Stamp Office for a
refund of the excess stamp duty paid on the agreement to acquire the gsecond
property. Note that the refund is subject to the usual time limit of 2 years from
the date of execution of the agreement.
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Adding of names of close relatives to agreement for sale or in the assignment

Under the present regime, adding the names of close relatives to an agreement
for sale (e.g. in the formal agreement for sale) or in the ensuing assignment
(e.g, by way of a nomination) does not attract AVD. Under the new regime,
such exemption will only be applicable where the close relatives do not own
any other residential properties; otherwise, the old AVD rates, but not the New
ADV rates, will apply.

Properties for redevelopment

It is proposed that the same relief as for aequisitions of residential properties
for redevelopment under the Buyer's Stamp Duty regime will apply equally o
acquisitions of residential and non-residential propertics for redevelopment
under the New AVD regime, The amount of the New AVD paid in excess of
that payable under the old rates would be refunded.

S ing of agreements for sale i ect of non-resi igl jeg

Under the existing stamp duty regime, for non-residential property, the
agreement for sale is not chargesble with any stamp duty, whereas the
conveyance on sale is chargeable with the ad valorém stamp duty. It is
proposed to advance the charging of stamp duty in respect of non-residential
property transactions from the conveyance on sale 1o the agreement for sale.

Transitional arrengement
(4)  Residential properties

Before the Bill is enacted, instruments relating to regidential properties
chargeable with the New AVD will be stamped by reference to the old
rates within the time for stamping as usual. The additional AVD,
representing the difference between the old rates and the new rates, has
to be paid within 30 days commencing inamediately after the date of
gazettal of the amendment ordinance. A stamp certificate will be
issued to denote the payment of the additional AVD); or the additional
AVD will be imprinted on the original instrument if it is submitted to
the Stamp office for stamping.

(B)  Nonm-residential properties

Sirnjlarly, before the Bill is enacted, stamp duty based on the old rates
will be payable on the conveyances on sale as vsual, The additional
AVD, representing the difference between the old rates and the new
rates, has to be paid within 30 days comumencing immediately after the
date of gazettal of the amendment ordinance.

Provided that the conveyance on sale is duly stamped, the preceding
agresment for sale, of which the conveyance on salc was excouted in
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pursuance, will be chargeable with stamp duty of $100 only. If there
are any other preceding agreements for sale (e.g. in confirmor cases),
stamp duty on these preceding agreement(s), based on the Now rates,
will have to be paid within 30 days commencing immediately after the
date of gazettal of the amendment ordinance,

()  Declamtion

When presenting an agreement for sale/conveyance on sale i respect of a
residential property to the Stamp Office for stamping, for which a claim is
made that the new AVD applies, the Collector will require in support of such
claim a statutory declaration made by the purchaser/transferee declaring (i)
that he is & HKPR; (jf) that he acts on his own behalf; and (ii) that he does not
own any other residential property in Hong Kong. The Stamp Office will
verify the comectess of the information deposed, including a check with the
( Land Registry records. A draft sample statutory declaration is attached with
i this letter for your information and comments,

Qther legislative smendments

(a) Powerto adj the value b tes of d

In order to react swiftly to the property market, it is proposed that the Financial
Secretary be empowered to adjust the value bands and AVD rates by way of
subsidiary legislation subject to negative vetting by the Legislative Council.

If you or your Members have any further enquiries or comments, please feel free to
contact Ms LEE Wing-sing at 2594 3162, or the undersigned at 2594 3161. They are zlso
welcome to visit our homepage (www.ird.gov.hk) where some Frequently Asked Questions
and Examples are available for the general information of the public.

Yours sincerely,

T e

(HONG Wai-kuen)
for Collector of Stamp Revenue



