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Purpose 
 
 This paper provides a summary of views and concerns raised by 
members of the Bills Committee on Trade Descriptions (Unfair Trade Practices) 
(Amendment) Bill 2012 ("the Bills Committee") on the regulatory matters to be 
undertaken by the enforcement agencies, namely the Customs and Excise 
Department ("C&ED") and the Office of the Communications Authority. 
 
 
Background 
 
2. The Trade Descriptions (Unfair Trade Practices) (Amendment) Bill 
2012 ("the Bill") was introduced to the Legislative Council on 29 February 
2012.  The Bill sought to amend the Trade Descriptions Ordinance ("TDO") to 
extend its coverage to services, to prohibit certain unfair trade practices and to 
enhance enforcement effectiveness through the introduction of a civil 
compliance-based mechanism.   The Bill also sought to facilitate consumer 
redress.  The practices to be prohibited under the Bill included: false trade 
descriptions of services 1 ; misleading omissions 2 ; aggressive commercial 
practices3; bait advertising4; bait and switch5; and wrongly accepting payment6. 

                                                 
1 False descriptions of services refer to the practices of suppliers who have failed to provide truthful 

information on their services. 
 
2 Commercial practices are considered as "misleading omissions" if, in their factual contexts, they omit or hide 

"material information", provide material information in an unclear or ambiguous manner, and as a result, they 
cause the average consumers to take transactional decisions they would not have taken otherwise. 

 
3 Aggressive commercial practices refer to practices where consumers' freedom of choice is likely to be 
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3. In order to capitalize on the respective enforcement experience and 
expertise of the C&ED, the Bill proposed that C&ED be tasked to enforce the 
proposed offences, with concurrent enforcement powers to be conferred on the 
Communications Authority ("CA") in respect of the telecommunications and 
broadcasting services.  
 
4. The Bill also sought to establish a compliance-based enforcement 
mechanism with the main objectives of encouraging compliance and facilitating 
quicker settlement.  Under the mechanism, the enforcement agencies would be 
empowered to accept undertakings from traders suspected of deploying any 
unfair trade practices to stop and not to repeat an offending act, and where 
necessary, to seek injunctions from the court for the purpose.  This mechanism 
was expected to be able to deliver quicker and better outcomes for consumers, 
and would be adopted as far as possible depending on the nature and 
circumstances of the case. 
 
5. A Bills Committee was formed to study the Bill which was passed by 
the Legislative Council on 17 July 2012.  The Trade Descriptions (Unfair 
Trade Practices) (Amendment) Ordinance 2012 will come into operation on a 
day to be appointed by the Secretary for Commerce and Economic 
Development by notice published in the Gazette.   
 
 
Deliberations of the Bills Committee 
 
6. During the Bills Committee's deliberation on regulatory and 
enforcement-related matters, the Chairman of the Bills Committee expressed 
concern that officers of the enforcement agencies might be given too much 
discretion under the compliance-based mechanism.  The Administration 
advised that under the Bill, the Commissioner of C&ED and the CA were 
empowered to issue guidelines on matters related to enforcement of the TDO by 
authorized officers.  The Bill also provided that the Commissioner and the CA 
must consult any persons that they considered appropriate before issuing any 

                                                                                                                                                        
undermined when they are under undue pressure. 

 
4 Bait advertising refers to the advertising by a trader of products for supply at a specified price without any 

reasonable grounds for believing that the trader will be able to offer for supply those products at that price, or 
when the trader fails to offer those products for supply at that price, for a period that is, and in quantities that 
are, reasonable. 

 
5 Bait-and-switch refers to the practice of traders advertising or promoting products at bargain prices or on very 

favourable terms without having reasonable quantities or capacity to meet the demand that should have been 
foreseen.  The promoted item is in fact used as a bait to attract consumers into shop premises, so that the 
trader has the opportunity to switch them to more expensive products in various guises. 

 
6 Wrongly accepting payment refers to a practice where the trader intends not to supply the product or a 

materially different product at the time of accepting payment for the product. 
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guidelines or amendments of the guidelines.  Furthermore, the enforcement 
agencies' decision to prosecute or to resort to the compliance-based mechanism 
would be subject to the consent of the Secretary for Justice. 
 
7. The Administration subsequently provided for members' information a 
draft framework of the guidelines to be issued under the Bill (LC Paper No. 
CB(1)2007/11-12(03), Annex A).  The draft contained a statement of 
enforcement policy, and chapters on the scope of application of the fair trade 
provisions, the interpretation of important terms, the operation of an offence 
provision and the sanctions available.  The draft reflected the Administration's 
preliminary views on the operation of the relevant provisions of the TDO and 
was subject to further deliberation within the Administration and, if necessary, 
to refinements, before it was formally put to stakeholders for consultation. 
 
8. Some members of the Bills Committee opined that the enforcement 
guidelines to be issued under the Bill should provide useful reference, with 
more concrete examples, for the trades and the frontline staff.  They urged the 
Administration to consult the trades on the formulation of the guidelines.  
They also urged the Administration to stipulate clearly in the guidelines what 
would constitute an offence under the TDO.  This would enhance traders' 
understanding on how the law would be enforced to avoid inadvertent 
contravention.  At the request of the Bills Committee, the Administration 
agreed to consult the relevant Panel on the draft enforcement guidelines during 
the consultation.   
 
9. The Administration advised that it would launch a widespread education 
campaign for both traders and consumers after the passage of the Bill.  The 
enforcement agencies would exercise due diligence and examine all the 
circumstances of each complaint, including meeting with the complainant to 
ascertain the facts of the case, before taking any enforcement decisions.  
According to the Bill, the guidelines would be made available to the public for 
inspection.  The enforcement agencies would also upload the guidelines onto 
their websites. 
 
 
Latest position 
 
10. The Administration will brief the Panel on Information Technology and 
Broadcasting on the proposed creation of a permanent post of Chief Regulatory 
Affairs Manager to cope with the additional workload arising from the 
implementation of the Bill in 2013-2014.  
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Relevant papers 
 
11. A list of the relevant papers with their hyperlinks is at 
http://www.legco.gov.hk/yr11-12/english/bc/bc02/general/bc02.htm 
 
 
 
 
Council Business Division 4 
Legislative Council Secretariat 
8 November 2012 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.5
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.276 841.890]
>> setpagedevice


