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Hong Kong Law Reform Commission Report  
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Purpose 
 

The Law Reform Commission has published its Report on Child 
Custody and Access putting forward 72 recommendations, the main thrust 
of which relates to the introduction into Hong Kong’s family law of a 
new “parental responsibility model”, emphasising the continuing 
responsibilities of both parents towards their children rather than their 
individual parental rights even after divorce.  Underlying the new 
approach is the principle that the “best interests” of children (best interest 
principle) should guide all proceedings concerning children.  The 
Administration has conducted a public consultation exercise on LRC’s 
recommendations and briefed Members at the meeting of the Panel on 
Welfare Services held on 9 January 2012 vide LC Paper No. 
CB(2)717/11-12(03).  This paper briefs Members on the results of the 
public consultation and sets out the way forward. 
 
Background 
 
The LRC Report 
 
2. The Report on Child Custody and Access was the final one in a 
series of four reports published by LRC on guardianship and custody of 
children.  The first report in this series on Guardianship of Children, 
published in January 2002, concerned the law governing the appointment 
of guardians for children in the event of the death of one or both parents.  
The recommendations were followed up by the Labour and Welfare 
Bureau (LWB), resulting in the enactment of the Guardianship of Minors 
(Amendment) Bill 2012.  The second report on International Parental 
Child Abduction, published in April 2002, examined the law relating to 
the abduction of children by parents in contested custody disputes.  LWB 
is following up on the legislative exercise with a view to introducing the 
Bill into the Legislative Council shortly.  The third report on the Family 
Dispute Resolution Process, published in March 2003, considered the 
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various approaches that could be adopted in resolving family disputes, 
and is being followed up by the Home Affairs Bureau (HAB).  The fourth 
report on Child Custody and Access, published in March 2005, is the 
subject of this paper.  Members were briefed on these LRC Reports at the 
meeting of the Panel on Welfare Services held on 8 February 2010 vide 
LC Paper No. CB(2)845/09-10(05).   
 
3. The LRC Report on Child Custody and Access (the Report) 
observes that Hong Kong’s existing law in this area defines parent-child 
relationship in terms of the “rights and authority” that parents have over 
their children.  In the past, when a couple divorce or are engaged in other 
matrimonial proceedings, the courts would often award one parent sole 
custody of the child – with all the decision-making power that implied – 
while the other parent’s involvement with the child was limited to the 
right of access only.  Over time, this often resulted in dwindling contact 
between the child and the non-custodial parent.  In recent years, the 
courts have recognised the importance of maintaining the direct 
involvement of both parents in the child’s life as far as possible, and so 
more orders for joint custody are now being made.1  Under these orders, 
although one parent may have daily care and control of the child, both 
parents continue to be actively involved in the child’s life and in making 
major decisions affecting the child. 
 
4. On the other hand, LRC observes that in England, Scotland, 
Australia and New Zealand, former child custody laws similar to our own 
have been replaced with laws reflecting a new parental responsibility 
model.  This new approach emphasises the continuing responsibilities of 
both parents towards their children rather than their individual parental 
rights.  It also emphasises the child’s right to enjoy a continuing 
relationship with both parents if this is in the child’s best interests in line 
with the best interest principle.  Allied to this change in concept, a range 
of new court orders was introduced in England, Scotland, Australia and 
New Zealand to sweep away the old “custody” and “access” terminology 
in family proceedings, with its connotations of ownership of the child. 
 
5. The main thrust of the Report relates to the introduction of this 
new “parental responsibility model” (the Model) into Hong Kong’s 
family law.  As part of this approach, LRC recommends the introduction 
of new court orders to govern the arrangements affecting children when 

                                              
1 Judge Melloy expressed a contrary view in her judgment in TRRV RAR, FCMC 8382/2008 (dated 16 
March 2010) “17. The father has said that joint custody order is the normal or usual order in our courts, 
I do not agree.  Rightly or wrongly it is one option open to both parents.  It is fair to say though that the 
Law Reform Commission Report on Child Custody and Access dated March 2005 challenges this.” 
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their parents divorce.  LRC further recommends the removal of the 
current limitation on the right of interested third parties, such as close 
relatives, to apply for court orders affecting children.  Other important 
recommendations in the report relate to: how the views of the child (up to 
18 years old) may be better expressed in family proceedings which affect 
them; how the current care and protection provisions may be improved to 
better protect children’s rights; and how the custody and access cases 
involving domestic violence may be better dealt with under the law.  LRC 
also recommends that all parental rights and responsibilities shall apply in 
respect of a child until the child reaches the age of 18.  For the removal of 
doubt, LRC recommends that it should be made clear that the best interest 
principle should guide all proceedings concerning children under the 
Guardianship of Minors Ordinance (Chapter 13), the Matrimonial Causes 
Ordinance (Chapter 179), the Matrimonial Proceedings and Property 
Ordinance (Chapter 192) and the Separation and Maintenance Orders 
Ordinance (Chapter 16), including questions of guardianship, 
maintenance or property. 
 
6. Interim recommendations on the Model were included in the 
consultation paper issued by LRC's Sub-committee on Guardianship and 
Custody in 1998.  These proposals were generally well supported by the 
consultees, although a minority expressed opposition to the reform.  Their 
primary concern was that in situations where domestic violence was 
involved in the break-up of the marriage, the introduction of the reform 
might allow greater scope for abusive ex-spouses to continue to harass 
their former partners and children after the divorce.  LRC has considered 
these views and further developed its original proposals to take account 
of these and other concerns raised by the consultees. 
 
7. After presenting an overview of Hong Kong’s current law on 
child custody and access as well as other related areas of our family law 
and an analysis of the child custody and access regimes in England, 
Scotland, Australia and New Zealand, LRC sets out its 72 
recommendations, as summarised in Annex A. These recommendations 
are in five parts – 
 

(a) Part A (Recommendation 1 to 19) covers the underlying principles 
of the Model; 

 

(b) Part B (Recommendation 20 to 32) recommends the replacement 
of the existing custody and access orders by a new range of court 
orders; 



4 

 

(c) Part C (Recommendation 33 to 41) puts forward a set of 
supplementary recommendations in response to the concerns 
expressed by some respondents to the 1998 public consultation 
(as referred to in paragraph 6 above) that the Model might be used 
by perpetrators of domestic violence to further harass and abuse 
the ex-spouse and children; 

 

(d) Part D (Recommendation 42 to 53) focuses on the child’s 
participation in family proceedings affecting them; and 

 

(e) Part E (Recommendation 54 to 72) brings together a number of 
reform proposals which are collateral to the general laws of child 
custody and access. One of the recommendations 
(Recommendation 71) is to consolidate the provisions dealing 
with disputes relating to children, arrangements on divorce, 
guardianship, disputes with third parties, or disputes between 
parents without accompanying divorce proceedings into one 
existing ordinance; and further, to incorporate the legislative 
provisions resulting from the recommendations in the Report and 
the existing substantive provisions on guardianship and custody 
into one consolidated ordinance.  

 
Public Consultation  
 
8. As LRC had recommended a major reform of the existing law 
on custody and access and there were concerns expressed by some sectors 
of the community as reflected to LWB through informal meetings with 
major stakeholders( including social workers, women’s groups and 
children rights groups etc.), a public consultation exercise was conducted 
by LWB in December 2011.  Some 230 written submissions were 
received during the four-month consultation.   Among them, about 60 
associations/ groups submitted their views.   
 
9. The respondents could be broadly categorized as – 
 

(a) those who supported the legislative reform (mainly the legal 
professions and some children’s groups; a typical submission 
from the Hong Kong Bar Association is at Annex B); 

 

(b) those who objected the proposal (mostly individual single-parents; 
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please see the submission from a group of single-parents (港島單
親互助社) at Annex C); and  

 

(c) those who had reservations on the proposal or expressed concerns 
over legislation at this stage and pressed for additional services 
and resources (social workers, women’s groups and welfare 
NGOs; please see the submission from the Hong Kong Council of 
Social Services at Annex D).  

 
Their views are summarized as follows –  

 
(a) Those who supported – 
 

(i) the Model is more child-focused and can promote the 
continued involvement of both parents in the lives of their 
children even after divorce.  Legislative reform could help 
shift the focus of the existing family law from parental rights 
toward parental responsibilities; 

 

(ii) parental hostility during divorce proceedings would be 
reduced as both parents could be involved in the lives of their 
children in the Model; 

 

(iii) the Model is in line with the latest international trend in 
family law, and Hong Kong should develop its own successful 
model riding on the experience of the other major common 
law jurisdictions such as England and Wales, Australia and 
New Zealand; and 

 

(iv)  the concept of the Model could not be adequately promoted  
through evolving case law under the existing legislative 
framework, and the mindset of the public, in particular 
divorced parents could not be changed merely by public 
education without legislative reform. Legislative backing 
would be necessary to set out the relevant principles and court 
powers. 

 
 
 
 
(b) Those in opposition or have reservation – 
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(i) the courts already have the flexibility to make the appropriate 
type of custody order (either sole or joint) according to the 
circumstances of each case within the existing legal 
framework.  On the contrary, joint parental responsibility 
would be the default arrangement under the Model.  It may 
not be able to cater for the needs of families where the 
divorced parents can no longer cooperate with each other; 

 

(ii) the new consent and notification requirements may be used by 
trouble-making or hostile parents to obstruct and harass ex-
spouses, or to purposely delay the making of major decisions 
relating to the child, thus causing distress to and adversely 
affecting the well-being of the child.  Moreover, high-conflict 
families especially those involving psychological (rather than 
physical) abuse may not be readily identifiable.  Requiring the 
parent with the residence order to contact the ex-spouses with 
a view to informing, or seeking consent from him/her would 
further inflict harm on the child;  

 

(iii) the number of litigated cases may rise since the consent and 
notification requirements may prolong the hostility between 
divorced parents and lead to continuous legal disputes over 
issues concerning the child; and 

 

(iv)  Hong Kong is a Chinese society and has a different culture  
from other western common law jurisdictions.  Our 
community may not be ready for such a paradigm shift in 
parenting concept.  The Model should be further developed 
and promoted under the existing legislative framework 
without legislative reform; and 

 
(v) support services to divorced families should be enhanced to 

tie in with the proposed legislative reform, including 
strengthening pre-marital and divorce counseling, mediation 
services for couples, improving visitation and access 
arrangements, etc. 

 
 
 
10. In addition to views received during the public consultation 
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exercise, we also note that the Court of Appeal has urged the 
Administration to implement the LRC’s recommendations in the Report 
by legislation in two recent judgements in 2010. 2  Specifically, some 
judges opined that the respective rights and responsibilities of the parents 
towards their children would be more clearly defined and relevant court 
cases could have been avoided should the recommendations be 
implemented.   They urged the Administration to make a serious effort in 
giving the LRC’s recommendations legislative form.  
 
Overseas Experience   
 
11. Apart from examining the views upon completion of the 
consultation, LWB met with LRC Secretariat to discuss issues of concern 
raised during the consultation.  Since there have been further 
developments on the Model in other jurisdictions subsequent to the issue 
of the Report in 2005 and LWB’s public consultation in 2011-2012, 
further research was conducted to look into the latest developments in 
other countries in implementing the Model. 
 
12. The Report made reference to four common law jurisdictions, 
namely, England and Wales, Scotland, Australia and New Zealand, which 
introduced legislative reform in the period between 1989 and 2005 to 
implement the Model.  For England and Wales and Australia, studies were 
conducted to evaluate the effectiveness of the legislative reform.  While 
none of the studies questioned the fundamental merits of the reform, 
some concerns such as failure in changing the mindset of parents, 
increase in court disputes and abuse by trouble-making parents were 
noted.  Both England and Wales and Australia conducted subsequent 
legislative amendments with a view to addressing the problems identified. 
 
13. In Australia, in light of a review3 on the implementation of the 
Model, amendments were made by the Family Law Amendment (Shared 
Parental Responsibility) Act 2006 to further introduce a new presumption 
of equally shared parental responsibility, with the emphasis that both 
parents have an equal role in important matters concerning their children.  
The Act also introduced the requirement that parent must attend family 
dispute resolution sessions before taking a parenting matter to court and 
replaced the residence order and contact order with an all-in-one 

                                              
2 SMM v TWM [2010] 4 HKLRD 37 and  PD v. KWW [2010] 4 HKLRD 191 
3 House of Representatives Standing Committee on Family and Community Affairs, Every Picture 
Tells a Story: Report on the Enquiry into Child Custody Arrangements in the Event of Family 
Separation (2003, Canberra: Commonwealth of Australia).  
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“parenting order”.  To provide further protection for children and families 
at risk of violence and abuse, the Australia Family Violence Act 2011 was 
enacted, further amending relevant provisions in the law so that the court 
could give greater weight to the need to protect the child’s safety.  It also 
enhanced the reporting requirements for family violence and abuse, 
ensuring that courts would have better access to evidence.  
 
14. New Zealand implemented the Model through the Care of 
Children Act 2004 which came into operation in 2005.  While parents 
continue to be guardians of their children under the Act, the definition of 
“guardianship” was amended to emphasise parental responsibilities rather 
than parental rights.  To put in practice the principle of joint parental 
responsibility, the Act provides that a guardian of a child must act jointly 
with any other guardians of the child in exercising the duties, powers, 
rights, and responsibilities of a guardian in relation to the child.  The Act 
abolished the custody and access order and introduced the new parenting 
orders which determine who would have the role of providing day-to-day 
care for a child and who would have contact with the child.  
 
15. In England and Wales, the Model was implemented through the 
Children Act 1989.  In light of a review in 20044, amendments were made 
by the Children and Adoption Act 2006 which mainly provided the courts 
and relevant agencies with new powers to better enforce contact orders 
for ensuring their compliance.  Another review was conducted in 2011 
which observed that there has been an increase in the number of 
applications to the court5.  The review recommended the Government, 
among others, to develop new child arrangements order to replace the 
residence and contact orders in the Children Act 1989 and to further 
promote the use of alternative family dispute resolution methods such as 
mediation and in-court conciliation.  The UK government accepted most 
of the review’s recommendations in 20126 and the Children and Families 
Bill is currently in passage through the UK Parliament.  
 
16. In addition to the four jurisdictions covered in the Report, we 
understand that a new Family Law Act has come into operation in Canada 
(British Columbia) in March 2013.  The Act replaces the former “custody 
and access” regime with a new child-centred model which focuses on 
parental responsibilities, introduces new terminology for the court orders 

                                              
4  UK Department for Constitutional Affairs, Parental Separation: Children’s Needs and Parents’ 
Responsibilities (2004).  
5 UK Ministry of Justice, Family Justice Review Panel, Family Justice Review: Final Report (Nov 
2011) 
6 UK Ministry of Justice, The Government Response to the Family Justice Review (Feb 2012) 
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and promotes out-of-court dispute resolution for family cases.   
 
17. We also looked into the legislation relating to child custody and 
access arrangements in Singapore.  The Women’s Charter which governs 
Singapore’s laws on custody provides that the parents would be “mutually 
bound to cooperate” with each other in caring for the children.  With the 
Court of Appeal handing down a judgement in July 2005 that the concept 
of joint parenting should be promoted by making the joint custody or no 
custody arrangement the norm in normal cases under the existing 
legislative framework, Singapore decided that legislative amendments are 
not necessary and the matter can be left to judicial development by the 
courts under the concept of custody in existing legislation.7  Members 
may wish to refer to the Hong Kong Bar Association’s submission as 
attached at Annex B which has included comments on the Singapore 
arrangements.  
 
Our analysis  
 
18. LRC’s recommendations aim to shift away from the traditional 
emphasis on parental rights over the children towards a more child-
focused concept of parental responsibility.  While there seems to be more 
submissions having reservations on the proposal to introduce the Model 
through legislative means, most of the respondents who have expressed 
concerns or those who have reservation about legislation do not question 
or some even support the underlying concept of the Model.  In other 
words, a clear majority support or do not dispute the concept.  We agree 
in principle that the concept should be pursued.  The question is whether 
the Model should be implemented by legislative means, and if so, 
whether it is an opportune time to take forward the legislative reform at 
this stage given the divided views received during public consultation. 
 
19. Most respondents agree that the concept would be conducive to 
the well-being of children.  Some of them are mostly concerned about the 
practical issues when the Model is put into implementation.  We note that 
the concerns have been addressed by LRC (paragraph 6 above).  In 
response to the worries expressed by some consultees that the default 
joint parental responsibility arrangement may lack flexibility to cater for 
individual cases, LRC has expressed the view that the Model should on 
the contrary allow great flexibility including where parents cannot co-
operate or it is not in the best interests of the child to have close parental 

                                              
7  “Review of Child Custody Law” published by the Attorney-General’s Chambers of Singapore 
(2005), Exeucitve Summary 
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contact with one party.  Under LRC’s recommendations, the court is 
given express power to make the most appropriate orders/directions upon 
considering factors affecting the child and taking into account the 
circumstances of each individual case.  Subsequent orders may also be 
granted to settle arrangements between parties.8  This would help prevent 
trouble-making or hostile parents from obstructing the decision made by 
the other side or bringing unnecessary disruptions to the children and 
former spouse.    
 
20. On the possible impact on cases involving domestic violence, at 
present the court and relevant departments have been handling such cases 
with care and caution and in accordance with established procedures.  
LRC has suggested safeguards to be incorporated into the new system to 
provide protection to those cases. 9   Among others, the court would 
consider a list of factors affecting the child during the proceedings, 
including any harm which the child has suffered or is at risk of suffering 
and any family violence involving the child or a member of the child’s 
family, etc..  LRC has also suggested that consideration be given to 
making available more information such as relevant criminal records of 
parents to the court hearing contact applications to enable a proper 
assessment of risk to a child.  
 
21. Regarding concerns over the possible increase in litigation and 
prolonged disputes between divorced parents, both the UK and Australia 
made further amendments to their family laws in 2006 to strengthen the 
enforcement of court orders, introduce the use of alternative family 
dispute resolution methods and enhance relevant support measures.  Later 
research 10  has recorded a decline in court filings in cases involving 
children and a shift away from automatic recourse to legal solutions in 
response to post-separation relationship difficulties.  Similarly in Hong 
Kong, we have been promoting the employment of mediation service in 
recent years.  Specifically, recognising that family mediation can help 
resolve family disputes and help family members to alleviate the adverse 
effects arising from litigation, the Family Council  launched a two-year 
pilot scheme (the Scheme) on family mediation to provide sponsorship to 

                                              
8 For example, LRC recommends that the court would have: the express power to vary or dispense with 
any of the consent or notification requirements where this is considered necessary; the power to 
include directions or conditions in any of the court orders applicable under the Model e.g. to impose 
directions in a contact order for supervised contact with the child where there has been a history of 
violence or abuse in the family; a “specific issues order” or “prohibited steps order” to give direction to 
address the disagreements between parents on specific issues relating to their children, etc.. 
9 Recommendations 33 to 41, Chapter 11, LRC Report.  
10  2006 Reforms Evaluation Report (2009) by Australian institute of Family Studies , Executive 
Summary 
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interested organisations on family service.   A total amount of $1.84 
million was allocated to four NGOs11 in 2012-13.  Another round of 
applications for 2013-14 has already been invited, and around $2 million 
has been earmarked for allocation to these eligible organisations.  The 
Family Council will review the cost-effectiveness of the Scheme and 
recommend the way forward towards the end of the Scheme in the latter 
half of 2014.  With the enhancement of mediation service and its gradual 
prevalence in family disputes, the concerns regarding the upsurge of 
litigated cases may be addressed.  
 
22. In response to concerns over the enhancement of existing 
support services for divorced families, we have all along attached 
importance to the welfare of families and are committed to providing 
services to meet their needs.  At present, a spectrum of preventive, 
supportive and remedial welfare services are provided by the extensive 
network of 65 Integrated Family Service Centres (IFSCs) and two 
Integrated Service Centres (ISCs) over the territory to cater for needy 
families (including divorced families).  Services provided include family 
life and parenting education, groups and programmes to strengthen the 
resilience of divorced individuals and families as well as counselling 
services and referral services to address the needs of divorced families. In 
early 2013, to promote the concept of continuing responsibilities of the 
divorced parents, the Social Welfare Department (SWD) has also 
launched a territory-wide publicity campaign, namely “Marriage may end 
but parenthood goes on”.   
 
23.  For high-conflict families, the 11 Family and Child Protective 
Services Units (FCPSUs) of SWD have been providing services to 
safeguard the interest of the children affected by custody disputes and 
referred by the courts, including those involved in domestic violence.  
The social workers of FCPSUs provide investigation reports to courts and 
render statutory supervision to cases as ordered by courts.  While 
conducting social investigation, the social workers of FCPSUs will 
provide the separated/ divorced parents with information on the 
importance of co-parenting.  For cases under statutory supervision, social 
workers will render counselling and other assistance as appropriate, 
including psychological service, to the parents as well as children to 
facilitate smooth arrangement of access, cooperation in parental 
responsibilities and reduction of negative impacts of parents’ divorce on 
children.  In view of the difficulties encountered by some 

                                              
11 The four NGOs are the Caritas Hong Kong, the Hong Kong Catholic Marriage Advisory Council, the 
Hong Kong Family Welfare Society, and Yang Memorial Methodist Social Service. 
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separated/divorced parents with history of domestic violence in meeting 
with their children, since August 2012, child visitation service for 
children to meet their parents not living together because of the parents’ 
admission to refuge centres/ multi-purpose crisis intervention and support 
centre has been provided under the Victim Support Programme for 
Victims of Family Violence.  With effect from 1 July 2013, the child 
visitation service has been extended to families with violence problem 
living outside the abovementioned centres.  We will continue to monitor 
and review the services and resources required with the aim to provide 
adequate support for nurturing and fostering positive parenting and 
family relationships.    
 
24. We also note that some respondents are concerned about the 
enforcement of maintenance orders in divorce cases.  Over the past few 
years, HAB has been streamlining the procedures for collecting 
maintenance payments and application for legal aid, and working on 
publicity and education programmes to strengthen public understanding 
of the responsibilities of maintenance payers, rights of maintenance 
payees and services available to maintenance payees for the arrears of 
maintenance.  HAB is also preparing legislative amendments to relax the 
service requirements on judgment summons to combat the problem of 
maintenance payers evading service of the judgment summons.   
 
Way Forward  
 
25. Our responses to LRC’s 72 recommendations seriatim are 
included in Annex A.  Noting that the majority of concerns relate to how 
the Model is to be implemented in practice, it is important for the 
Administration to work out the legislative details and implementation 
arrangements to show how the concerns could be addressed in practical 
terms.  To pursue the legislative route for implementing the Model, the 
exercise would inevitably be a massive one, involving changes to be 
made to different parts of our various matrimonial and custody-related 
ordinances.12   In light of the evolving overseas legislation in the area, we 
also need to take into account the latest developments and see how Hong 
Kong could develop our own model riding on the experience of other 
jurisdictions.  
 

                                              
12 At present, there are a number of ordinances in Hong Kong dealing with custody and access matters, 
including the Guardianship of Minors Ordinance (Cap.13), the Separation and Maintenance Orders 
Ordinance (Cap.16), the Matrimonial Causes Ordinance (Cap.179), the Matrimonial Proceedings and 
Property Ordinance (Cap.192), the Protection of Children and Juvenile Ordinance (Cap.213) and 
others. 
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26. We propose that (LWB in conjunction with the Department of 
Justice) commence the initial stage of the follow-up work of the Report: 
conduct research on the latest developments in overseas jurisdictions, and 
prepare legislative proposals and implementation arrangements 
(especially on the safeguards in handling cases involving domestic 
violence or hostile parents).  In the process, we will closely liaise with all 
relevant parties including the Judiciary, the Law Society of Hong Kong 
and other stakeholders.  We will work with concerned parties including 
the Judiciary and the relevant Bureaux/ Departments and consider how to 
take forward some of the recommendations through administrative 
means, e.g. issue of guidelines, provision of training, and review and 
research on relevant arrangements.  Moreover, as the concept represents a 
significant change in the mindset of parents, we will continue our efforts 
on the publicity and education front to promote the concept of parental 
responsibility.  Upon working out the detailed legislative and 
administrative proposals, we will further engage the stakeholders and 
interested parties before embarking on legislation.  
 
Advice Sought 
 
27. Members are invited to note the content of this paper and 
provide comments on the proposed way forward. 
 
 
Labour and Welfare Bureau 
July 2013 
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Annex A 
 
 

Summary of the LRC recommendations and  
the Administration’s response 

 
Part A. Parental Responsibility and Rights 

LRC Recommendation 1  (Applicable proceedings) 
 

For the removal of doubt, we recommend that it should be made clear that the 
welfare or "best interests" principle guides all proceedings concerning children 
under the Guardianship of Minors Ordinance (Cap 13), the Matrimonial Causes 
Ordinance (Cap 179), the Matrimonial Proceedings and Property Ordinance (Cap 
192) and the Separation and Maintenance Orders Ordinance (Cap 16), including 
questions of guardianship, maintenance or property. 
 
Administration’s response:  
 
We agree in principle with the welfare or “best interests” principle. The question is 
whether it is the opportune time to implement the joint parental responsibility model 
by legislative means as there are divided views in the community. Some of the 
concerns expressed by the respondents could only be addressed or allayed after 
the legislative details and implementation arrangements are sorted out, having 
regard the latest developments in other jurisdictions. It will take some time to sort 
out the legislative details and implementation arrangements to ensure consistency 
among different relevant Ordinances.  
 

LRC Recommendation 2  (Best interests) 
 
To reflect our view that the term "best interests" is more appropriate for modern 
conditions in Hong Kong than the term "welfare," and is more in compliance with 
our international obligations under the United Nations Convention on the Rights of 
the Child, we recommend that section 3(1)(a)(i) of the Guardianship of Minors 
Ordinance (Cap 13) should be amended to read, "shall regard the best interests of 
the minor as the paramount consideration … ." 
 
We also recommend that consequential amendments should be made to the other 
matrimonial Ordinances. 
 
Administration’s response:  
 
Section 3(1)(a)(i) of the Guardianship of Minors Ordinance (Cap.13) has been 
amended. Consequential amendments will be made to other matrimonial 
Ordinances when the legislative route is pursued. 
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LRC Recommendation 3  (Statutory checklist of factors) 
 
We recommend the introduction of a statutory checklist of factors to assist the 
judge in exercising his discretion in determining the proceedings that will replace 
custody or guardianship proceedings under these reforms.  This checklist should 
be broadly based on that set out in section 1(3) of the Children Act 1989 in 
England. 
 
We also recommend the inclusion in the checklist of the following additional factors 
based on section 68F(2) of the Family Law Act 1975 in Australia: 
 
(i) section 68F(2)(b) (in part) in relation to the child’s relationship with each of 

his parents and other persons; 
 
(ii) a broader formulation of section 68F(2)(d) of the Australian Act, in relation to 

the practical difficulty of maintaining contact with either parent;  
 
(iii) section 68F(2)(f) (in part), in relation to any characteristics of the child that 

the court considers relevant; 
 
(iv) section 68F(2)(h) in relation to the attitudes of each of the parents towards 

the child and towards the responsibilities of parenthood; 
 
(v) section 68F(2)(i) in relation to any family violence involving the child or a 

member of the child's family; and 
 
(vi) a catch-all factor along the lines of Section 68F(2)(l). 
 
Administration’s response:  
 
A statutory checklist should ensure that all courts hearing cases in this area will 
consistently take into consideration the same set of factors affecting the child. The 
checklist proposed by the LRC is wide-ranging which allows the court wide 
discretion in hearing individual cases. The “catch-all” factor recommended would 
also allow the court to take into account any factors it considers relevant and 
ensure flexibility provided to the court. We will refine and finalize the list in 
consultation with the Judiciary. Also see recommendation 43. 
 

LRC Recommendation 4  (Concept of parental responsibility) 
 
We recommend that the concept of parental responsibility should replace that of 
guardianship, except that the concept of guardianship should be retained in 
relation to a third party's responsibilities for a child after the death of a parent. 
 
Administration’s response:  
 
Agree with the concept. Also see our response to recommendation 1. 
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LRC Recommendation 5  (Parental rights) 
 
We recommend the adoption of a provision based on sections 1 and 2 of the 
Children (Scotland) Act 1995, which specifies separately a list of parental 
responsibilities and a list of parental rights. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see our response to recommendation 1. 
 

LRC Recommendation 6  (Age at which parental responsibility ceases) 
 
We recommend that all the parental rights and responsibilities referred to in 
sections 1 and 2 of the Children (Scotland) Act 1995 should apply in respect of a 
child until the child reaches the age of eighteen. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendations 29, 32 and 68 relating to the age issue.  

 

LRC Recommendation 7  (Father as natural guardian) 
 
We recommend that the common law right of the father to be natural guardian of 
his legitimate child should be abolished. 
 
We also recommend the repeal of section 3(1)(b) of the Guardianship of Minors 
Ordinance (Cap 13). 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 8  (Married parents) 
 
We recommend the adoption of a provision on the lines of section 2(1) of the 
Children Act 1989 in England, but amended, for the removal of doubt, to include 
reference to parents married subsequent to the birth of the child. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
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LRC Recommendation 9  (Acquisition of parental responsibility by 
unmarried fathers – language of the current law) 
 
We recommend that the language of section 3(1)(c)(ii) and (d) of the Guardianship 
of Minors Ordinance (Cap 13), which relates to the "rights and authority" of an 
unmarried father, should be changed to reflect the new language of responsibilities 
rather than rights. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 
LRC Recommendation 10  (Acquisition of parental responsibility by signing 
the birth register) 
 
We recommend that an unmarried father should be capable of acquiring parental 
responsibilities and rights by signing the birth register.  The proposed legislation 
should include this in a list of the ways in which parental responsibility can be 
acquired.  We do not recommend the automatic acquisition of parental 
responsibility or rights by unmarried fathers. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 11  (Parental responsibility agreements) 
 
We recommend that unmarried parents should be encouraged to sign parental 
responsibility agreements to ensure the best interests of their child. 
 
We also recommend that unmarried mothers should be encouraged to appoint a 
testamentary guardian for their children. 
 
Administration’s response:  
 
Agree to consider the recommendation; to be taken forward outside the legislative 
regime.  
 

LRC Recommendation 12  (Parents acting independently) 
 
We recommend the adoption of a provision on the lines of section 2(7) of the 
Children Act 1989 enabling persons with parental responsibility to act 
independently, but restricted to the day-to-day care and best interests of the child. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. It is 
noted that England has conducted a review on the implementation of parental 
responsibility in 2011. We will follow up on the latest development in England.  
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LRC Recommendation 13  (Scope of parental responsibility – when consent 
or notification is required) 
 
We recommend that the proposed legislation should specify those decisions 
relating to the child where the other parent’s express consent is required, and 
those decisions where only notification to the other parent is required. 
 
We further recommend that the court should be given express power to vary or 
dispense with any of the consent or notification requirements where this is 
considered necessary. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  The 
consent/notification requirements are aimed at promoting consultation on important 
decisions between divorced parents. There are concerns that if such requirements 
are stipulated in law, changes to such requirements would need to be effected by 
legislative amendments from time to time. LRC has recommended to build into the 
provisions flexibility for the judge to change or vary the content of the list in any 
particular case. Also see our response to recommendation 1. 

 

LRC Recommendation 14  (Enforcement of maintenance orders) 
 
We recommend that the Administration should review the existing law and 
procedures relating to the enforcement of maintenance orders to see how they 
could be made more effective. 
 
Administration’s response:  
 
Will review the existing law and procedures as an on-going exercise.  

 

LRC Recommendation 15  (Acting incompatibly) 
 
We recommend that a provision on the lines of section 2(8) of the Children Act 
1989 should be adopted. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 16  (Delegation of parental responsibility) 
 
We recommend the enactment of a provision based on section 2(9) to (11) of the 
Children Act 1989 in England, with the addition of words to the effect that no 
arrangement of a type referred to in that provision shall be enforced by the court if 
the court is of the opinion that it would not be for the benefit of the child to give 
effect to that arrangement. 
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We further recommend that section 4 of the Guardianship of Minors Ordinance 
(Cap 13) be repealed. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 

 

LRC Recommendation 17  (Continuing parental responsibility) 
 
We recommend a provision on the lines of section 11(11) of the Children (Scotland) 
Act 1995, in relation to the effect on the retention of parental responsibility and 
rights by one person when another person also acquires such rights. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 18  (Removal of surviving parent as guardian) 
 
We recommend that the right to remove the surviving parent as guardian under 
section 6(3) of the Guardianship of Minors Ordinance (Cap 13) should be repealed. 
 
Administration’s response:  
 
Completed in the context of the Guardianship of Minors (Amendment) Ordinance 
2012.  
 

LRC Recommendation 19  (Unmarried father as surviving parent) 
 
We recommend that a provision be inserted in the Guardianship of Minors 
Ordinance (Cap 13) to the effect that once an unmarried father is granted parental 
rights or responsibilities, he can be treated on the death of the mother as the 
surviving parent for the purposes of that Ordinance. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
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Part B. Types of Court Orders for Children 

LRC Recommendation 20  (Custody orders) 
 
We recommend the repeal of the provisions in the matrimonial Ordinances 
(including the Guardianship of Minors Ordinance (Cap 13) and the Matrimonial 
Proceedings and Property Ordinance (Cap 192)) dealing with custody orders and 
their replacement with provisions introducing the new range of orders outlined later 
in this Chapter. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
 

LRC Recommendation 21  (Definition of a residence order) 
 

We recommend that there should be statutory provision for a "residence order." 
 
We recommend that the definition of a residence order should incorporate a 
reference to the parent in whose favour the order is made having responsibility for 
"the day-to-day care and best interests of the child." 
 
We recommend that the definition should be: "a residence order is an order settling 
the arrangements as to the person with whom a child is to live and who has 
responsibility for the day-to-day care and best interests of the child." 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
England and Australia have conducted reviews. We will follow up on the latest 
developments in these jurisdictions.  

 

LRC Recommendation 22  (Change of surname) 
 
We recommend the enactment of a provision similar to section 13(1)(a) of the 
Children Act 1989 in England, governing the changing of a child's surname. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 23  (Non-parents) 
 
We recommend the enactment of a provision on the lines of section 12(2) of the 
Children Act 1989 in England regarding the granting of parental responsibility to 
non-parents who are awarded residence orders. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
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LRC Recommendation 24  (Contact order) 
 
We recommend that there should be statutory provision for a "contact order," on 
the lines of section 11(2)(d) of the Children (Scotland) Act 1995. 
 
We also recommend that this section should provide that the contact parent would 
have the right to act independently in respect of the day-to-day care of the child 
while contact with the child is being exercised. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
England and Australia have conducted reviews and made 
recommendations/subsequent legislative amendments regarding “contact order”. 
We will follow up on the latest development in these jurisdictions.  
 

LRC Recommendation 25  (Specific issues order) 
 
We recommend that there should be statutory provision for a "specific issues 
order," similar to section 8(1) of the Children Act 1989 in England. 
 
Administration’s response:  
 
Appears to be a catch-all provision. Agree to consider the recommendation when 
the legislative route is pursued.  

 

LRC Recommendation 26  (Prohibited steps order) 
 
We recommend that there should be statutory provision for a "prohibited steps 
order," similar to section 8(1) of the Children Act 1989 in England. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 

 

LRC Recommendation 27  (Supplementary requirements) 
 
We recommend the adoption of a provision similar to section 11(7) of the Children 
Act 1989 in England which gives the court the power to include directions or 
conditions in a court order. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
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LRC Recommendation 28  (Right of a third party to apply) 
 
We recommend the removal of the limitation in section 10 of the Guardianship of 
Minors Ordinance (Cap 13) on the right of third parties to apply to court for orders 
concerning children. 
 
We recommend the introduction of a provision on the lines of section 10 of the 
Children Act 1989 in England, with the amendment of subsections (5)(b) and (10) 
to provide that leave of the court would not be required if the child has lived with the 
applicant for a total of one year out of the previous three years. 
 
We further recommend that the one year period need not necessarily be a 
continuous period, but must not have ended more than three months before the 
application. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 60. 

 
LRC Recommendation 29  (Arrangements for the children) 
 
We recommend that section 18 of the Matrimonial Proceedings and Property 
Ordinance (Cap 192) should be amended to provide that the court should have 
regard to the views of the child and the desirability of a child's retaining contact with 
both parents, as is set out in section 11(4) of the English Family Law Act 1996. 
 
We also recommend that parents should have to satisfy the court that 
arrangements for the children are the best that can be arranged.  The court 
should examine the future plans as to the child’s place and country of residence 
and the proposed contact with both parents, especially if one parent proposes to 
emigrate from Hong Kong. 
 
We further recommend that, for consistency with the other provisions in 
matrimonial legislation, section 18(5)(a)(i) should be amended to refer to the age of 
eighteen. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 6, 32 and 68 relating to the age issue.  
 
LRC Recommendation 30  (No order principle) 
 
We recommend that the option of "no order" should be available for those cases 
where both parties consent to no order being made by the court and where the 
making of no order would be in the best interests of the child. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
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LRC Recommendation 31  (Family proceedings) 
 
We recommend the enactment of a provision similar to section 10(1) of the 
Children Act 1989 in England, which gives the court a specific power to make 
section 8 orders in any family proceedings. 
 
We also recommend the introduction of a definition of "family proceedings." 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
 

LRC Recommendation 32  (Age at which parental responsibility ceases for 
the purposes of court orders) 
 
For the sake of consistency, we recommend that parental responsibility for children, 
and provisions on the lines of section 8 orders (such as orders for residence, 
contact or specific issues), should cease when the child reaches 18 years. 
 
We also observe that: 
 
(a) section 10 of the Matrimonial Proceedings and Property Ordinance (Cap 

192) ("MPPO") should continue to apply to orders for financial provision and 
maintenance of children 18 years and over falling within its scope; and 

 
(b) there may be a lacuna in the law with regard to children over 18 years of age 

who, though not sufficiently ill or incapacitated as to fall within the scope of 
the current mental health provisions, may nonetheless require some form of 
statutory protections beyond the financial provisions afforded by the MPPO. 

 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see Recommendation 6, 29 and 68 relating to the age issue. 
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Part C. Special Consideration for Cases Involving Family Violence  
 

LRC Recommendation 33  (The Administration to review Hong Kong's 
general law on domestic violence) 
 
We recommend that the Administration should review the law relating to domestic 
violence and introduce reforms to improve its scope and effectiveness. 
 
Administration’s response:  
 
Completed in the context of the Domestic Violence (Amendment) Ordinance 2008 
and 2009.  
 

LRC Recommendation 34  (A new definition of "domestic violence") 
 
We recommend the introduction of a broad, all-encompassing definition of 
domestic violence along the lines of section 3 of the New Zealand Domestic 
Violence Act 1985. 
 
Administration’s response:  
 
Taken into account during amendment exercise of the Domestic Violence 
(Amendment) Ordinance 2008 and 2009.  
 

LRC Recommendation 35  (The court's powers under the Domestic Violence 
Ordinance (Cap 189) in relation to custody and access orders) 
 
We recommend that the court should be given power, when making an injunction 
under the Domestic Violence Ordinance (Cap 189), to, on an interim basis, 
suspend a prior access or contact order or vary a prior order so as to make a 
supervised access or contact order. 
 
We recommend that the welfare or best interests principle should guide the court's 
exercise of such power. 
 
We also recommend that the court should be given power, when making an 
injunction under the Domestic Violence Ordinance (Cap 189), to make interim 
consequential orders determining the residence of a child or any other aspect of 
parental responsibility that meets the best interests of the child, including the 
question of maintenance. 
 
We recommend that the welfare or best interests principle should guide the court's 
exercise of such power. 
 
We further recommend that there should be an onus on the parties to disclose prior 
relevant orders when applying for an injunction, to avoid orders being made that 
are inconsistent with prior custody, access, residence or contact orders. 
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Administration’s response:  
 
Completed with the Domestic Violence (Amendment) Ordinance 2008 and 2009. 
We agree to consider the recommendation on onus on the parties to disclose prior 
relevant orders when the legislative route is pursued. 
 
LRC Recommendation 36  (Judicial guidelines to supplement legislative 
reforms) 
 
We recommend that there should be guidelines for the judiciary at all levels, setting 
out the approach which the courts should adopt when domestic violence is put 
forward as a reason for denying or limiting parental contact to children. 
 
Administration’s response:  
 
The court mainly relies on case law in this aspect. We would leave it to the 
Judiciary to consider if guidelines are needed.  

LRC Recommendation 37  (More information to be available to the court) 
 
We consider that, in making decisions based upon the best interests of the child, it 
is essential that the Court should be able to make a proper assessment of any risk 
to a child.  This includes being able to investigate allegations of domestic violence 
at interim hearings. 
 
We recommend that consideration should be given to allowing the courts hearing 
contact applications to have access to the criminal records of parents insofar as 
they may be relevant to issues of domestic violence, and to be kept informed of 
concurrent proceedings against perpetrators of domestic violence. 
 
Administration’s response:  
 
To be considered outside the legislative regime.  
 
LRC Recommendation 38  (Supervised contact) 
 
We recommend that the Administration should review the current arrangements 
and facilities allowing for supervised contact in Hong Kong. 
 
Administration’s response:  
 
To be considered outside the legislative regime.  
 
LRC Recommendation 39  (On-going training for those handling family 
cases) 
 
In line with the English proposals, we recommend1 that there needs to be on-going 
training and raising of awareness levels in relation to the effect of domestic 
violence on children and residential parents for all the disciplines engaged in the 
Family Justice System, including the legal profession and the judiciary. 

                                            
1  See discussion at para 11.67 of the report. 
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Administration’s response:  
 
Relevant training has been already put in place to equip social workers and police 
officer handling relevant cases; will keep in view.  We would leave it to the 
Judiciary to consider if more training is needed for the judges and judicial officers. 
 

LRC Recommendation 40  (Privacy issues) 
 
We recommend that the Administration consider a review of data protection 
arrangements for victims of family abuse and the susceptibility of the family justice 
system. 
 
Administration’s response:  
 
To be considered outside the legislative regime.  
 

LRC Recommendation 41  (Long-term Research) 
 
We recommend that long-term research should be undertaken on the effects on 
children of witnessing and/ or being the victims of domestic violence. 
 
We also recommend that the detailed collection and evaluation of information 
arising from court proceedings in these cases. 

 
Administration’s response:  

 
To be considered outside the legislative regime.  
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Part D. The Voice of the Child 
 

LRC Recommendation 42  (The views of the child) 
 
We recommend that each of the matrimonial Ordinances should specifically refer 
to the need to hear the views of the child. 
 
We also recommend that the language of the United Nations Convention on the 
Rights of the Child should be adopted, so that the term "views" rather than "wishes" 
of the child is enacted in matrimonial legislation. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  

 

LRC Recommendation 43  (How and when child's views taken into account) 
 
In line with our earlier recommendation that a statutory checklist of factors should 
be established, we recommend2 that the child's views should be one element in 
the checklist of factors, rather than a free-standing section.  The child's views 
should be balanced with the other factors when the judge is making a decision in 
the child's best interests. 
 
With the adoption of this provision, we recommend the repeal of section 
3(1)(a)(i)(A) of the Guardianship of Minors Ordinance (Cap 13). 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 3. 
 

LRC Recommendation 44  (How the views of a child are expressed) 
 
We recommend that a child should be given the facility to express his views if he 
wishes, whether directly or indirectly.  Once the child has indicated a desire to 
express views, then the court must hear those views, although the weight to be 
given to the child's views will be a matter for the court to determine. 
 
We recommend that the mechanisms for ascertaining and expressing the child's 
views should be set out in the legislation.  We therefore recommend the adoption 
of a provision on the lines of the Australian section 68G(2), but adapted to insert 
"views" rather than "wishes." 
 
With the adoption of this provision, we recommend the repeal of section 
3(1)(a)(i)(B) of the Guardianship of Minors Ordinance (Cap 13). 
 
 

                                            
2  See discussion at paras 12.10 to 12.15 of the report. 
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We also recommend that any views that the child expresses to the judge should be 
treated in confidence by the judge and not revealed to the child's parents. 
 
We further recommend that where social welfare officers are assigned to ascertain 
children's views, only those officers with adequate training and experience in this 
area should deal with these sensitive cases. 
 
Administration’s response:  
 
Agree that a child should be given the facility to express his views if he wishes.  
Relevant judicial guidance has been developed which addressed LRC’s concerns 
to a certain extent; will discuss with the Judiciary on the need to legislate and if so 
how.  
 
As for the suggestion for not revealing the views of the child to the parents, having 
regard to the latest judicial guidance and the arrangements in some other 
jurisdictions, we will discuss further with the Judiciary and others to see if it would 
be more appropriate for such views as expressed to the judges not to be treated in 
confidence. 

LRC Recommendation 45  (Children not required to express views) 
 
We recommend that children should not be required to express their views.   
 
To make the position clear, we recommend the introduction of a statutory provision 
to that effect on the lines of section 68H of the Australian Family Law Act 1975. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
 

LRC Recommendation 46  (Age of maturity for the purpose of obtaining 
views) 
 
We recommend that there should be no age limit and the court should be 
empowered to consider a child’s views irrespective of his age. 
 
Administration’s response:  
 
Completed in the context of the Guardianship of Minors (Amendment) Ordinance 
2012.  
 

LRC Recommendation 47  (Anomalies in relation to separate representation 
under the Matrimonial Causes Rules (Cap 179)) 
 
We recommend that the anomalies in rule 72 and rule 108 of the Matrimonial 
Causes Rules (Cap 179) as to the appointment of a separate representative or 
guardian ad litem should be addressed. 
 
Administration’s response:  
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Agree to consider the recommendation when the legislative route is pursued. 
 
 
 

LRC Recommendation 48  (Types of proceedings where a separate 
representative may be appointed) 
 
For the removal of doubt it should be made clear that a separate representative 
can be appointed in any dispute relating to the parental responsibility for, or 
guardianship of, a child. 
 
Administration’s response:  
 
Relevant judicial guidance has addressed LRC’s concerns to a certain extent; will 
discuss with the Judiciary on the need to legislate and if so how. 

 

LRC Recommendation 49  (Who can apply for a separate representative to 
be appointed) 
 
We recommend that rule 108 of the Matrimonial Causes Rules (Cap 179) be 
repealed and that a provision on the lines of section 68L(3) of the Australian Family 
Law Act 1975 be enacted. 
 
We also recommend that the restrictions on who can make application for an order, 
contained in section 10 of the English Children Act 1989, should also apply to this 
provision. 
 
Administration’s response:  
 
Relevant judicial guidance has addressed LRC’s concerns to a certain extent; will 
discuss with the Judiciary on the need to legislate and if so how. 
 

LRC Recommendation 50  (Criteria for appointment of separate 
representative) 
 
Except in the case of a child who may be subject to care or supervision orders, we 
recommend the adoption of a list of criteria based on those adopted in Australia to 
determine when it is appropriate to appoint a separate representative. 
 
We recommend that this list of criteria be incorporated in legislation. 
 
Administration’s response:  
 
Relevant judicial guidance has addressed LRC’s concerns to a certain extent; will 
discuss with the Judiciary on the need to legislate and if so how. 

 

LRC Recommendation 51  (Guidelines for duties of separate representative) 
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We recommend the adoption of the Australian guidelines for setting out the duties 
of the Official Solicitor or separate representative or other person acting as 
guardian ad litem in Hong Kong. 
 
We recommend that this appear not in statute, but in booklet form. 
 
Administration’s response:  
 
Relevant judicial guidance has addressed LRC’s concerns to a certain extent.  
Will discuss with the Judiciary on the need to legislate and if so how.  Also see 
recommendation 64. 

 

LRC Recommendation 52  (Child as a party) 
 
We recommend that, in principle, provided the leave of the court has been sought, 
the child should be allowed to become a party to proceedings which concern him 
and where he has sufficient understanding to instruct a solicitor and counsel to 
represent him. 
 
We recommend the introduction of a provision on the lines of section 10(8) of the 
English Children Act 1989 and rule 9(2A) of the English Family Proceedings Rules 
1991. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 53  (Costs) 
 
For those cases where the person representing the child is not the Official Solicitor, 
we recommend that the court be given power to order the parties to bear the costs 
of the separate representative or guardian ad litem. 
 

Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
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Part E. Related Matters 
 

LRC Recommendation 54  (Separation and Maintenance Orders Ordinance 
(Cap 16)) 
 
We recommend the retention of the provisions of the Separation and Maintenance 
Orders Ordinance (Cap 16) to cover exceptional cases, such as those involving 
customary marriages or concubinage, which are not covered by other matrimonial 
proceedings legislation. 
 
Administration’s response:  
 
Agree to retain the provision as recommended.  
 

LRC Recommendation 55  (Power to order care and supervision orders) 
 
We recommend the retention of the power to order care and supervision orders in 
guardianship disputes and any disputes concerning the best interests of a child. 
 
We also recommend that the anomalies between the Director of Social Welfare's 
powers in relation to care and supervision orders under the Guardianship of Minors 
Ordinance (Cap 13) and the Matrimonial Causes Ordinance (Cap 179), and his 
powers under the Protection of Children and Juveniles Ordinance (Cap 213), 
should be resolved. 
 
Administration’s response:  
 
Agree to retain the power as recommended.  
 

LRC Recommendation 56  (Definitions of care and supervision orders) 
 
We recommend that there should be a definition of a care order and a supervision 
order in each of the matrimonial Ordinances. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  

 

Recommendation 57  (Grounds) 
 
We recommend that the Director of Social Welfare should only be entitled to apply 
for a care order or supervision order in private law proceedings on the same 
grounds as those in section 34(2) of the Protection of Children and Juveniles 
Ordinance (Cap 213). 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
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LRC Recommendation 58  (Application of the welfare or best interests 
principle) 
 
We recommend that the welfare or best interests principle should guide all 
proceedings under the Protection of Children and Juveniles Ordinance (Cap 213). 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 1. 

 

LRC Recommendation 59  (Ex parte applications by the Director of Social 
Welfare) 
 
We recommend that rule 93 of the Matrimonial Causes Rules (Cap 179) and order 
90, rule 4 of the Rules of the District Court (Cap 336) should be amended to allow 
for an ex parte application in case of emergency, but that an inter partes hearing 
should proceed if the Director's application was opposed. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 60  (Third parties) 
 
We recommend that section 34 of the Protection of Children and Juveniles 
Ordinance (Cap 213) should be amended to allow an application for a care order or 
supervision order to be made by third parties. 
 
We also recommend that the same criteria for applications by third parties, already 
adopted for private law proceedings, should be adopted for such public law 
proceedings. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 28.  
 

LRC Recommendation 61  (The court environment for the hearing of care 
and protection proceedings) 
 
We recommend that research should be conducted into how the court environment 
could be improved for children appearing in care and protection proceedings. 
 
Administration’s response:  
 
A matter for the Judiciary to consider.  
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LRC Recommendation 62  (Separate representation for public law 
proceedings – criteria for appointment) 
 
We recommend that separate representation by the Official Solicitor should be 
available for children as of right in care or supervision proceedings, whether 
brought under Protection of Children and Juveniles Ordinance (Cap 213) or the 
matrimonial Ordinances. 
 
Administration’s response:  
 
Legal aid is already available for eligible parents in the unlikely event they would 
like to be represented. In light of the extension of service by Duty Lawyer Services 
since 2007, LRC Secretariat is of the view that is concerns have largely been 
addressed.  
 

LRC Recommendation 63  (Representation and legal aid for parents) 
 
We recommend that, where care or supervision orders are applied for, whether 
under the matrimonial Ordinances or the Protection of Children and Juveniles 
Ordinance (Cap 213), parents should be granted legal representation (by The Duty 
Lawyer Service if in the juvenile court, or by the Legal Aid Department if in the 
Family Court or the Court of First Instance) if they fulfil the eligibility requirements. 
We also recommend that there should be legal representation provided by the 
Legal Aid Department for children and parents in wardship proceedings where the 
applicant is the Director of Social Welfare or other public agency, as the effect of 
the order is to take away the responsibility of the parents. 
 
Administration’s response:  
 
The Legal Aid Department has already covered legal aid for parents in the unlikely 
event they would like to be represented.  
 
For wardship proceedings, at present legal aid is available to the parents of a child 
who is the subject of wardship proceedings upon satisfying the means and merits 
tests. The judge in charge of a wardship case may ask the Official Solicitor to 
represent the child who is the subject of the wardship proceedings if necessary.  
 

LRC Recommendation 64  (Guidelines for duties of separate 
representatives) 
 
We recommend the adoption of the Australian guidelines for setting out the duties 
of lawyers representing children and parents in the juvenile court for care and 
protection and supervision orders. 
 
We also recommend that special training on how to interview and represent 
children and parents should be provided to lawyers for these sensitive and 
complex cases, and only lawyers with this special training should handle these 
cases. 
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We further recommend that these arrangements should apply to cases involving 
care and supervision orders being made under the matrimonial Ordinances in the 
Family Court. 
 
Administration’s response:  
 
Relevant judicial guidance has addressed LRC’s concerns. Will discuss with the 
Judiciary on the need to legislate and if so how,   Also see recommendation 51.  
 

LRC Recommendation 65  (Assessment) 
 
We recommend that, before making a care order, a District Judge should have the 
power under the matrimonial Ordinances to order that a child be assessed by a 
medical practitioner, clinical psychologist or an approved social worker, as is 
provided in section 45A of the Protection of Children and Juveniles Ordinance (Cap 
213). 
 
We also recommend that the Director of Social Welfare should have the power to 
order assessment in these proceedings in line with section 45A. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued.  
 

LRC Recommendation 66  (Child's views) 
 
We recommend that the views of a child should be taken into account in 
proceedings under the Protection of Children and Juveniles Ordinance (Cap 213). 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 3 above.  

 

LRC Recommendation 67  (Contact in respect of a child in care) 
 
We recommend that parents whose children are made the subject of care orders 
under the matrimonial Ordinances should be entitled to apply to have orders made 
to secure regular contact between them and their children. 
 
We also recommend that section 34C(6) of the Protection of Children and 
Juveniles Ordinance (Cap 213) should be amended to allow the court to make an 
order for contact when a care order is being made. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. 
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LRC Recommendation 68  (Age at which wardship orders cease) 
 
We recommend that a provision be enacted clearly specifying that the duration of 
wardship orders ceases at 18 years. 
 
We also recommend that it be made clear that the jurisdiction of the Official 
Solicitor ceases at the age of 18 years, except for persons suffering a disability 
beyond that age. 
 
Administration’s response:  
 
Agree to consider the recommendation when the legislative route is pursued. Also 
see recommendation 6, 29, 32 relating to the age issue. 
 

LRC Recommendation 69  (Minimum age for marriage without parental 
consent) 
 
We recommend the retention of 16 as the minimum age of marriage with parental 
consent. 
 
We also recommend the reduction of the minimum age of marriage without 
parental consent from 21 to 18 years. 
 
Administration’s response:  
 
To be considered outside the legislative regime.  
 

LRC Recommendation 70  (Enforcement of orders) 
 
We recommend that a mechanism for mutual legal assistance for the enforcement 
of orders for custody, access, residence and contact, and orders for the return of a 
child removed unlawfully from Hong Kong, and vice versa, be arranged with the 
Mainland. 
 
Administration’s response:  
 
To consult the Judiciary, DoJ or other concerned bureaux outside the legislative 
regime. 

 

LRC Recommendation 71  (Consolidation of legislation) 
 
We recommend that, as far as possible, the provisions dealing with disputes 
relating to children, arrangements on divorce, guardianship, disputes with third 
parties, or disputes between parents without accompanying divorce proceedings, 
should be consolidated into one existing Ordinance. 
 
Accordingly, we recommend that any legislative provisions resulting from our 
recommendations in this area, as well as the existing substantive provisions on 
guardianship and custody, should be incorporated into one consolidated 
Ordinance. 
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We also recommend that there should be one definition of "child" and of "child of 
the family" applying to all Ordinances. 
 
Administration’s response:  
 
To be considered; it would involve a very time-consuming exercise. The question is 
whether we should implement the changes by phases first. 
  

LRC Recommendation 72  (Policy co-ordination) 
 
We recommend that a single policy bureau should take over responsibility for 
creating and implementing policy for families and children and, in particular, all the 
matrimonial and children’s Ordinances.  It is a matter for the Administration to 
decide whether the Health, Welfare and Food Bureau or the Home Affairs Bureau 
should assume this responsibility. 
 
Administration’s response:  
 
To be considered outside the legislative regime.  
 

 
 
 
 
 
 
 


































































