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By Fax {35292837) & By e-mail (slchan@legco@qov.hk)

Qur Ref; 1S1406135/el
20 June 2014

The Hon Mr. Wong Ting-kwong

Chairman of the Bills Committee on Insurance Companies (Amendment) Biil 2014
Legisiative Council

Legislative Council Complex

1 Legislative Council Road

Central

Hong Kong

Dear The Hon Mr Wong,

Re : Insurance Companies (Amendment) Bill 2014
Establishment of the Independent insurance Authority

We write this submission on behalf of the Hong Kong Confederation of Insurance Brokers
(CIB) which is a Self-Regulatory Organisation (SRO) authorized to regulate insurance brokers
by the Office of the Commissioner of Insurance. As such, we have long experience in
handling registration and disciplinary matters in relation to insurance brokers.

We request the Bills Committee to consider the following matters in relation to the Draft Bill:

Clause 84 — Disciplinary Actions. Division 2 — Powers of Authority. Section 80 —
Disciplinary Action and Sections 81, 82 and 83.

Section 80 and subsequent Sections 81 to 83 set out the powers of the Authority to exercise
disciplinary powers but we are concerned that there is no framework or constraints as to how
that power is to be exercised.

Section 95 provides for the establishment of an Appeals Tribunal and Section 110 provides
for further appeal to the Court of Appeal but there is no provision for the establishment of a
committee or board or other body to undertake the initial disciplinary action. By this omission
it would appear that the Authority is to act as policeman, prosecutor and judge.

This runs contrary to established principles of fairness and transparency and may give rise to
administrative bias or conflict of interest.

CIB urges that the Bill should provide for a Disciplinary Committee or Board to be established
by the Authority and which should stipulate:

+ An independent chairman with a judicial background.

e Inclusion on each hearing of a broker, agent or insurer representative (as appropriate to
the case) to advise on technical issues.

» Defendants shali have the right to be legally represented at such hearings.

This is similar to the approach adopted by us in our disciplinary regime.
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Clause 84. Section 80(4)(d)
This Section provides that the Authority may apply a reprimand “publicly or privately”.

The implication of a “reprimand” is that an offence has been found to have been committed in
which case for the protection of industry parties and the general public such reprimand should
be made publicly. For a reprimand to be made privately lacks transparency and raises the
question of why the decision to conceal the reprimand is made. If the case is not absolutely
proven, then it would be reasonable to issue a private warning.

CIB proposes that this Section 80(4)(d) should be reworded :

“(d) for a person who is or was a regulated person — to reprimand the person publicly or to
issue the person with a warning privately”.

Clause 84, Section 80({4)(e)
This subsection provides for the imposition of a fine of up to HK$10 million on an individual.

CIB considers this to be unreasonably excessive both as regards the financial status of an
individual working in the insurance industry and substantially higher than equivalent fines
under other professions and commercial activities.

CIB considers that the maximum fine for an individual should not exceed HK$1 million.

Clause 84, Section 96

This Section provides for the establishment of an Appeals Tribunal {o consist of a chairperson
and two other persons.

CIB believes that for transparency and to ensure that the technical facts of the case are
understood by the Tribunal that :

« The Chairperson should have a judicial background;

¢ One of the other two persons, or alternatively an extra advisor, should have a working
knowledge of that aspect of the insurance industry whether broker, agent or insurer, to
assist the Tribunal in assessing the technical issues relating to the appeal.

Clause 84. Section 110, 111 and 113

Section 110 and 113 provide that the only avenue for appeal against a ruling of the Tribunal is
by Appeal to the Court of Appeal and that no other or further appeal is permitted.

Section 111(3) provides that the Court of Appeal may award costs as it sees fit.

CIB is concerned that escalation of the appeals procedure to the Court of Appeal with the
legal and especially the cost implications is exclusionary insofar as individuals are concerned.
Not only may they not have the means to institute appeals proceedings but may in the event
that the appeal is denied be faced with the bulk of costs incurred by the Tribunal and/or the
Authority.
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CIB believes that it would be in the interests of the fair application of justice and for justice to
be seen to be done in practice for appeals by individual brokers as person to be diverted from
the judiciary to a “Final Appeals Board” chaired by and with two additional members with
judicial backgrounds. This would enable these individual brokers to have access to a higher
appeals process without the threat of bankruptcy which may prevent them from reasonably
pursuing justice through the Court of Appeal.

Clause 11 Section 4AA(1) and (3)
The two sections deal with the composition of the Authority and appointments thereto.

Under Section 4AA(3)(a), there is provision for at least two of the six non-executive directors
are to be appointed from among persons “... because of their knowledge and experience in
the insurance industry ...".

CIB has concerns that if the two or three such persons selected all have insurance company
or agency backgrounds that the different interests and professional practice of insurance
brokers may not be adequately considered in regulatory strategy and decision making
processes.

Brokers are an important component in the insurance industry structure in Hong Kong and
elsewhere not only because of their significant contribution to Hong Kong’s economy by the
design and management of global insurance programmes for Hong Kong based
multi-nationals in such fields as telecommunications, shipping, aviation, pharmaceutics,
energy etc, but also because of their developmental role in the formulation and introduction of
new forms of specialized insurance coverage. The ability of brokers to continue this
important role without unnecessary constraints is an important consideration in the framing
and administration of future regulation.

CIB would like to propose that at ieast one of the non-executive directors should be appointed
with knowledge and experience in the insurance broking profession.

Clause 71. Section 64Q(4)

This subsection 64Q(4) requires a licensed insurance broker company to notify The Authority
in writing at least one month in advance of the appointment of a licensed technical
representative.

CIB considers this period of one month to be unnecessarily long and disruptive to both the
lives of bread-winning employees and to the ability of their employing broking company to
provide service to their clients. In particular we see this unnecessarily long period to be
prejudicial in that :

e |t will delay the reasonable appointment or transfer of employees.
+ |t will cause economic hardship to transferring bread-winners.

» It may deter newly graduated young talent from schools or universities from joining the

industry while they can get another job with immediate offer of employment.
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+ In the case of mergers and acquisitions this may delay the transfer of a business portfolio
hence compromising the service quality to the consuming public.

e The service pledges of the existing three SROs provide for straight-forward applications
for TRs to be completed in a range from 3 to 10 working days and it is unreasonable in
setting up a new Authority for it to be less efficient than the organisations it is to replace.

CIB proposes that for applications for registration of licensed broker technical representatives
the period of prior notification should be a maximum of 7 days.

Clause 84. Section 92(2)(c)

This subsection requires a licensed intermediary to ascertain certain identity and financial
details of its clients “... that are relevant to the services to be provided ...”.

It is recognised that such requirements are already required in practice in certain
circumstances such as the placement of long term life and ILAS policies but CIB feels that this
is too subjective and open to interpretation for inclusion as a generality into the Bill.

Examples where this would be inappropriate are comimercial or industrial insurance
programmes or individual private policies for households or motor cars.

CIB wouid like to see clarification of the subsection by deleting the words “... that are relevant
to the services to be provided by the intermediary” and replace it by “... where relevant or with
due regard to the type of insurance policy being advised upon”.

Clause 84. Section 92(2){k)

This subsection prohibits the receipt by a licensed insurance intermediary of any property or
services from another licensed insurance intermediary in consideration of directing business
to that other intermediary.

CIB has concerns that the application of this subsection could prevent certain legitimate
scenarios where an intermediary may be required to work through another intermediary. This
would include the following example situations:

e Where cover is not readily availabie in Hong Kong requiring the broker to access a
specialist market, for example Lloyds Of London via a Lloyds Broker

e Accessing specialist schemes managed by agents or other intermediaries e.g. Binding
Authorities

« Arranging and managing global insurance programmes which require the cooperation
and coordination of a number of territories and intermediaries (either inter group or
externally)

¢ Reinsurance Placements, many large international intermediaries will have separate
registered companies dealing with direct insurance and reinsurance, there are legitimate
reasons why business will be referred between companies e.g. to secure enough

capacity for the risk
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CIB believes that this subsection should detail specifically those scenarios which are
prohibited so that that there is clarity. There are legitimate reasons why Intermediary to
Intermediary business is not only desirable but entirely necessary in order to act in the best
interests of an insured/reinsured. Any potential prohibition should also be carefully considered
so as not to impact on Hong Kong’s ability to be a major global insurance hub. It is important
that the local legisiation in Hong Kong does not disrupt the ability of insurance practitioners
and brokers, in particular from participating in the internationally accepted insurance industry
practices which would be to the detriment of both the Hong Kong insurance industry and
consumers.

General Support

We would reiterate that CIB is supportive of the introduction of the Independent Insurance
Authority provided that the provisions are realistic and appropriate. However we have some
concerns with the apparent focus on ILAS. Whilst it is accepted that ILAS products are
responsible for the vast majority of complaints to the existing SRO’s, the overall number of
complaints received annuaily when compared to the number of broking companies and their
TRs remain relatively small. The Bill should take into careful consideration the contribution
that Insurance makes to the economy of Hong Kong and a significant amount of employment
and should endeavour to enhance the industry in Hong Kong.

The following statistics representing complaints made by consumers to the CIB over the last 7
years will bear this out :

Year 2008 2009 2010 2011 2012 2013 2014*
iMember Companies 252 |1 249 248 256 257 264 268
Registrant

3,884 3,803 3,748 4,062 4,083 4,061 4,284

{Chief Executives plus
Technical Representatives)

Complaints 36 65 37 36 37 54 25
* as at 31 May 2014

The surge of complaints in 2009 reflects disgruntled consumers dissatisfied with the
performance of their ILAS policies due to the financial downturn.

We trust you will give due consideration to these submissions which are made in the interests
of clarification of the Bill and its fair and transparent application in the future.

Yours sincerely,
The Hong Kong Confederation of Insurance Brokers

Eric Lee
Secretary-General and Registrar
On behalf of the Chairman and the General Committee
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