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FACYV No. 4 of 2012

IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

FINAL APPEAL NO. 4 OF 2012 (CIVIL)
(ON APPEAL FROM CACV NO. 266 OF 2010)

Between :
W Appellant
- AND -
THE REGISTRAR OF MARRIAGES Respondent

Before : Chief Justice Ma, Mr Justice Chan PJ, Mr Justice
Ribeiro PJ, Mr Justice Bokhary NPJ and Lord
Hoffmann NPJ

Date of Judgment : 16 July 2013

ORDERS AND COSTS

Chief Justice Ma and Mr Justice Ribeiro PJ:

1. When the Court handed down judgment on 13 May 2013, the parties
were, at their request, afforded the opportunity to make further submissions as to
the terms of the declaration to be granted and whether it should have immediate

effect.
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2.

-

At the same time, the Court indicated that subject to any modifications

which may be warranted in the light of such submissions and subject to the

question of costs, we would make the following Orders, namely:

3.

(a)

That the appeal be allowed,;

(b) That a Declaration be granted that, consistently with Article 37 of the

Basic Law and Article 19(2) of the Hong Kong Bill of Rights, section
20(1)(d) of the Matrimonial Causes Ordinance and section 40 of the
Marriage Ordinance must be read and given effect so as to include
within the meaning of the words “woman” and “female” a post-
operative male-to-female transsexual person whose gender has been
certified by an appropriate medical authority to have changed as a result

of sex reassignment surgery;

That a Declaration be granted that the appellant is in law entitled to be
included as “a woman” within the meaning of section 20(1)(d) of the
Matrimonial Causes Ordinance and section 40 of the Marriage

Ordinance and is accordingly eligible to marry a man;

(d) That the Declarations in paragraphs (b) and (c¢) shall not come into

effect until the expiry of 12 months from the date of this Order.

Submissions have now been received from the parties. We shall deal

first with the proposed orders set out above.

The proposed orders

4.

In the initial submissions lodged, the Registrar indicated that he is

agreeable to such orders. In her initial submissions, the appellant sought



-3-

modification only of the proposed Order suspending the Declarations for 12
months. It was submitted on her behalf that the period should be restricted to the
minimum possible, consistent with the Court’s objective of giving the legislature

an opportunity to address the areas highlighted in the judgment. It was argued in
particular that:

“... none of the issues for legislative consideration could form a basis for denying the
appellant the right to marry which as been recognized by the Court: she is a post-
operative transsexual, she was not previously married, and her partner is aware of her

history...”
5. In a reply lodged by the Registrar, it was accepted that the suspension
should not be longer than necessary but submitted that the period of 12 months is
not at all beyond what is necessary. It was pointed out that any corrective
enactments to render the impugned provisions constitutional, would require the
Govemnment and Legislature to consider issues significantly broader than those
arising specifically in relation to the appellant, having a possible impact on the
institution of marriage and beyond. It was indeed submitted that a 12-month
suspension may be optimistic taking into account the various stages of the
legislative process that would have to be gone through. The Registrar added that
out of an abundance of caution, he would ask for liberty to apply in case for good

reason, more time is needed.

6. In our judgment, the proposed orders set out in paragraph 2(a) to (d)
above should now be made as final orders of the Court, with the addition of a
direction that the parties be at liberty to apply in relation to the period of

suspension.

7. We accept that the suspended Declarations have ramifications going

beyond the specific circumstances of the appellant, making it desirable that the



4

Government and Legislature be afforded a proper opportunity to put in place a
constitutionally compliant scheme capable of addressing the position of broader
classes of persons potentially affected. We consider the 12-month suspension
appropriate. While we are prepared to grant the parties liberty to apply in relation
to that period, we should ‘make it clear that it must not be assumed that any
application for an extension would be viewed favourably in the absence of

compelling reasons.

Costs

8. The appellant seeks an Order that the Registrar pay her costs of and
occasioned by the proceedings here and below (including the costs of her present
written submissions) with a certificate for three counsel throughout; and that her

own costs be taxed in accordance with the Legal Aid Regulations.

9. The Registrar does not oppose the certificate for three counsel but
submits that the appellant should be deprived of 50% of her costs at all levels to

reflect her failure on the construction issue.

10. We do not think that there is any justification for depriving the
appellant of any part of her costs. The construction and constitutional issues were
intrinsically linked. The Court had first to decide what, on their true construction,
the impugned provisions meant. Only then could the Court decide whether and
how any issue as to their constitutionality required to be determined. We would

therefore accede to the appellant’s submission as to costs.

Orders

11. We would accordingly make the following Orders in disposing of this
appeal, namely:



(®)
(b)

(d)

()

-5-
That the appeal be allowed;

That a Declaration be granted that, consistently with Article 37 of the
Basic Law and Article 19(2) of the Hong Kong Bill of Rights, section
20(1)(d) of the Matrimonial Causes Ordinance and section 40 of the
Marriage Ordinance must be read and given effect so as to include
within the meaning of the words “woman” and “female” a post-
operative male-to-female transsexual person whose gender has been
certified by an appropriate medical authority to have changed as a

result of sex reassignment surgery;

That a Declaration be granted that the appellant is in law entitled to be
included as “a woman” within the meaning of section 20(1)(d) of the
Matrimonial Causes Ordinance and section 40 of the Marriage

Ordinance and is accordingly eligible to marry a man;

That the Declarations in paragraphs (b) and (c) shall not come into

effect until the expiry of 12 months from the date of this Order;

That the parties have liberty to apply in relation to the period of
suspension of the Declarations referred to in the preceding paragraph;

and

That the Registrar pay the appellant’s costs of occasioned by the
proceedings here and below (including the costs of her written
submissions) with a certificate for three counsel throughout; and that

her own costs be taxed in accordance with the Legal Aid Regulations.



(Geoffrey Ma) (Patrick Chan) (RAV Ribeiro)
Chief Justice Permanent Judge Permanent Judge
(Kemal Bokhary) (Lord Hoffmann)
Non-Permanent Judge Non-Permanent Judge

Written submissions by Lord Pannick QC, Mr Hectar Pun and Mr Earl Deng
instructed by Vidler & Co and assigned by the Legal Aid Department for the
appellant

Written submissions by Ms Monica Carss-Frisk QC, Ms Lisa KY Wong SC and
Mr Stewart K.M. Wong SC instructed by the Department of Justice for the
respondent
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HOSPITAL
AUTHORITY

To! Whom it may concern

Dear éir/Madam,
Re: .

Reference Letter
Ruttonjee & Tang Shiu Kin Hospitals

266 Queen's Road East, H.K.

Acute Surgleal

Tek 2291-2000

r 12013

Case no: ()

1

This is to certify that this person has undergone male to female transsexual surgery in Ruttonjee

Hospital in 2013,

The surgery included removal of testes and penis and construction of vagina.
The gender should now be changed from male to FEMALE.

Printed on

Signature:

g

0o c
Cooon)

Name in Block Letters:

ezl

Printed by

Department of Surgery

{Ward:

Page1 of 1

3
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[L.N. 10 of 2006 |13/03/2006 |

To: The Registrar of Marriages, Hong Kong.

H-FEBEWEELE

T

Fh&1

NOTICE OF INTENDED MARRIAGE

s IEIIE

(Marriage Ordinance (Cap 181))

( CEMERBT) (S5181F)

[562~6~9~11~20~20A -
21 ~ 35 ~ 39 5242 A1

(FH20054F 2823597 5522 (bR 1ZE8T)

[5561%]

Take notice that the parties named in this notice intend to contract a marriage within 3 months from the date of this notice.

PR S A5 AR F Y T R B AR E H IS A3 H &S -

Part |
ISy

Bridegroom

HTER

Bride
R

Surname and name

e

Marital condition

AEHAAR

Bachelor/Widower/Divorced person

RIASRI

Spinster/Widow/Divorced person

Sl ks 3]

Occupation

Date of birth
H A HHA

Residential address
(Street name & district)
{EhE(EE AT 1)

Consent of the third party
(if any)
FE=FNEE@HA)

Part 11
EIERSY




HK 1identity card no./
Travel document type and no.
o0z = G e i
JRA TR R SR

Residential address in full

SF4I{EE

Daytime telephone no.

H S 9ES

Surname and name of father

SR

Surname and name of mother

BER 4

[Where applicable] This notice is given through (name of civil celebrant), Civil Celebrant of Marriages.

EUVEVENRN PRIy S LR NS A M L el

I and the other party named above intend to contract a marriage at (place of celebration of marriage) on the day
of , 20
RNELAH FFRW S — TR 4 H HIE(E 57813
before [] the Registrar.
1E =1
] a civil celebrant. EFRFTEHEEN -
IEHEE S A
[] a competent minister,
EERIIRA R
Dated this day of , 20
4 H H

(Signature of the party giving the notice)
(AT — T7 75 2

T2

(Name of the party)
(FZ )
(FH20054E 552355 58 226 ()

[50fR]

CERTIFICATE OF REGISTRAR OF MARRIAGES

ERE S EREHE

(Marriage Ordinance (Cap 181))
( CEWBRGT) (FE1815)

I hereby certify that on the

day of ,



20 , a notice of intended marriage was entered 1n the Marriage Notice Book of Hong Kong in
respect of the marriage intended to be contracted between the parties named below.

WS ERNECDN G2 H H gk T it N -Hed
CERV IS A LSS A -
Bridegroo Bride
m iR
HrEp
Surname
and name
4
Age
TR
Marital Bachelor/ Spinster/Widow/
condition Widower/ Divorced person
AR Divorced K Bl G
person
NI, ER
* /G
Occupation
Residential
address
4k
Surname and
name of
father
SRS
Surname and
name of
mother
BRRAES

The 1ssue of this certificate has not been forbidden by any person who is entitled under law to forbid the issue of it.

RIBEAFRAEAN A GATEFNA > A ARG ATEE -

Dated this day of , 20
i A H

(Szgnature)
(#2)
(Name and title)
(HEE R )




This certificate will be of no effect unless the marriage is solemnized on or before the day
of , 20 .
TN 4 H HElZ pirsd T - BHIARSEHE RIS -

This certificate was 1ssued under the proviso to section 9(1) of the Marriage Ordinance (Cap 181).
so IAERIE (BHIRG1) EBI81E)FEIDREZFELS -
(FH20054E 552355 586 1 i)
A3 ESN
FiAllET rlae
( (EWBRGT) (FE1815)
AN —
R BT — T A B S5 — T i S Bk G IS - bR —

HRIZ CEMIRET) (CE181E)SBolRsd RS E MM TAIRE
RIE BRG] CEI81E)BIMRFEEME L BRHEFNME -

N | BEATAE LT T — T I FV B 27— T Y S HE it =
H i 22 Re (ZB7 THE 7 JF DA | 257 THE a3 SR T
15 e
F H H
(R E#E)
(BB S R
MENEAE -

(FH20054F 2823597 556 1 R )

&4 (552 52 2015]

CERTIFICATE OF MARRIAGE
SIS

(Marriage Ordinance (Cap 181))
( CEWBRGT) (FE1815))



Registration No.
BEC4mIE

Date of
Marriage
4SS HHA
Bride

Bridegroom
BBl iR

Surname and
name

e

Age
R

Marital Bachelor/Widower/Divorced person Spinster/Widow/Divorced person
ARAE/ERR TS AR/l S

condition
before marriage
CEUSRITIE AR

I

Occupation

Residential
address

{EEi1R

Surname and
name of father

SR

Surname and
name of mother

BER 4

Married at (place of celebration of marriage), Hong Kong according to
rites and ceremonies before me.

EETEAN TR NNEB(E T A LA H8BTT -

(Signature of minister)
(N SH %2
(Name and title
of minister)

(FHBEA RHTHES R 1)




The marriage (Signature of and (Signature of bride)

was bridegroom) B (FtR#2Z)

solemnized (Bl 72

between us

GETREETT

in the (Signature of the and (Signature of the

presence first witness) ) second witness)

of us B i N e (B AN 2

FELEPN (Name of the (Name of the

first witness) second witness)

(C ) (L N H5)

(FH20054F- 562357 550 1 iU

RIS (552116
S|
( CHEARRGT) (BB181E)ZE21(%)

RNTEHEITFIA LTS > HbE Ry A 4f] - B - R ASE2HE —

() SCGEEMEMEECE RIS ECE HEWER A RAHZIE EHGEGT) CRISIFE)FRIRLL
(A2 Ry B2 * SRR o N HA A som s - JER A7 2 )8
SERGIARSE

(b) &L EERRFIR LA AT S Rk BT SR - MR BE & sSHaE M - £ itk
[EfEA 2 FREARYEIEHRS - AR © K

(0) TEEEIEM M ARBEIR Z 05 > AL T SRR Al G st o — BB - BIEELETE -
AT DA% SETTHY IS

28 A H

((EHIEEZ NI A 252D
(TFHHLESTHIABIHEE)

EEP N

(BB BRI A 252
(BB A HIHEE)
RS ECE




EXEAEREHERANAES T 0

MENEAE -

ESYT

CERTIFICATE OF MARRIAGE
SIS

(Marriage Ordinance (Cap 181))
( (EWBRGT) (FE1815)

*REEECE
EEAEA

SRR LAY A -

(B %)

(FZERHTHES)

(FH20054F 2823598 SE 22 - (%)

(552 52 3915]

Registration No.

SELERIE

Date of Marriage
LIS HHA

Bridegroom

HTRB

Bride
R

Surname and
name

i

Age
R

Marital
condition
before marriage

SEASHTAEAR L

Bachelor/Widower/
Divorced person

RIEBRK B

Spinster/Widow/
Divorced person

NV

Occupation

Residential
address

EHk

Surname and
name of
father
SCREA

Surname and
name of
mother

BER 4




Married at (place of celebration of marriage), Hong Kong in accordance with the provisions of the Marriage Ordinance (Cap 181)
according to rites and ceremonies before me.
SRR N R TN BB 75 &R (EERET) (B5181F)LA #
BT -
(Signature of the person
celebrating the marriage)
(EFHEEARZE)
(Name and title of the person
celebrating the marriage)
(FEFFETEATA AT R 1))
*The (Signature of and (Signature of
marriage bridegroom) i5iE bride)
was (FrEf#2) (FriR#2)
solemnized
between us
GETREETT
*The (Signature and name and (Name of the
marriage of one party) b other party)
was (— )% ZERUES) (H—TTHTHE )
solemnized
between us
GEISEETT
n the presence (Signature of the and (Signature of the
of us first witness) ) second witness)
EELEPN (B —Hig N #2) (B g N #2)
(Name of the (Name of the
first witness) second witness)
(BN (BN

* | hereby certify that the said (name of the party who was unable to sign) was unable to sign this certificate owing to *the state of
health/*[other ground as may be applicable].
RNINZEE LAl (R BE 25 21T — THYIE L) N MR * B M AR A L5 E -

* Complete where applicable.

E AR -

(Signature of the person
celebrating the marriage)

(EFFE I ED_

(Name of the person
celebrating the marriage)

(EFFEREHTIABTHE)

(FH2005 282357556 IR ()



TART [552 ~ 20A K 21158

CERTIFICATE OF MARRIAGE
GhiEREE

(Mariage Ordinance (Cap 181))
( (IEMBRGT) (F51815))

Registration No.
BELYRIE

Date of Marriage
4EIEH A

Bridegroom Bride

HTER HiR

Surname and name

%4

Age
Fig

Marital condition

Bachelor/Widower/Divorced person Spinster/Widow/Divorced person

before marriage NS S 3 KIS Bl S
CEAR TS AART
Occupation

Residential address

4k

Surname and name of father

SR+

Surname and name of mother

BER 4

Married at (place of celebration of marriage), Hong Kong in accordance with the provisions of the Marriage Ordinance (Cap 181)
before me.

IS EAR N TSR TINE ARG AR BRG] GRI181E)E T -

(Signature of the person celebrating the marriage)
(EFFEREHI AN 72
(Name and title of the person
celebrating the marriage)

(FEFFEFEATN BT R 1 1)




The marriage was solemnized
between us

L)

in the presence of us

N

(Signature of bridegroom)
(FrEf#2)

(Signature of the first witness)

(A FD

(Name of the first witness)

(F—ZHANHS)

(Signature of bride)
(FriR#2)

(Signature of the second witness)

(Bt N #E)

(Name of the second witness)

(F NS

(FH20054F 282357 55 22 fbr 15 )
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