
File Ref:  SC/CR/19/1/11 
 

LEGISLATIVE COUNCIL BRIEF 
 

Competition Ordinance (Cap. 619) 
High Court Ordinance (Cap. 4) 

 
COMPETITION TRIBUNAL RULES 

  
RULES OF THE HIGH COURT (AMENDMENT) RULES 2015 

 
COMPETITION TRIBUNAL FEES RULES  

 
COMPETITION TRIBUNAL SUITORS’ FUNDS RULES 

 
 

INTRODUCTION 
 
 The Chief Judge of the High Court (“Chief Judge”), after 
consulting the President of the Competition Tribunal (“the Tribunal”) 
made the Competition Tribunal Rules (“CTR”) at Annex A, the 
Competition Tribunal Fees Rules (“the Fees Rules”) at Annex B and the 
Competition Tribunal Suitors’ Funds Rules (“the Suitors’ Funds Rules”) 
at Annex C on 26 May 2015 under sections 158 and 158A of the 
Competition Ordinance (“the CO”).  The High Court Rules Committee 
(“the HCRC”)1 also made the Rules of the High Court (Amendment) 
Rules 2015 at Annex D on 29 May 2015 under section 54 of the High 
Court Ordinance. 
 
 
BACKGROUND 
 
2. The CO, which was enacted in June 2012 and amended in 
November 2014, provides a legal framework for tackling anti-competitive 
conduct across different sectors.  The CO prohibits anti-competitive 
agreements and abuse of market power the object or effect of which is to 
prevent, restrict or distort competition in Hong Kong.  The CO also has a 
merger control regime which applies only to the telecommunications 
                                                 
1 The HCRC is constituted under section 55 of the High Court Ordinance which may make rules of 

court regulating and prescribing the procedure and the practice to be followed in the High Court.  
The Committee is chaired by the Chief Judge and comprises, among others, barristers nominated by 
the Hong Kong Bar Association and solicitors nominated by the Law Society of Hong Kong. 
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sector. 
 
3. Since the enactment of the CO, the Government and the 
Judiciary have been working on its phased implementation.  One of the 
key tasks for the Judiciary is to set up the Tribunal, which is a superior 
court of record established under the CO having primary jurisdiction to 
hear and adjudicate cases brought by the Competition Commission (“the 
Commission”) relating to alleged contraventions of the competition rules, 
follow-on private actions, alleged contravention of a conduct rule as a 
defence raised in proceedings before the Court of First Instance of the 
High Court (“the CFI”), as well as reviews of certain determinations of 
the Commission/Communications Authority (“CA”)2.  Provisions relating 
to the Tribunal commenced on 1 August 2013 3 .  The President and 
Deputy President of the Tribunal were also appointed. 

 
 
PROPOSED RULES 
 
4. Section 144(1) of the CO provides that the Tribunal may 
decide its own procedures and may, in so far as it thinks fit, follow the 
practice and procedure of the CFI in the exercise of its civil jurisdiction.  
Pursuant to section 144(3), the Tribunal is to conduct its proceedings with 
as much informality as is consistent with attaining justice.  Further, 
section 147 provides that other than in certain proceedings4, the Tribunal 
is not bound by the rules of evidence and may receive and take into 
account any relevant evidence or information.   
 
 
                                                 
2  Determinations of the Commission (including the CA) which are reviewable by the Tribunal include 

decisions made by the Commission (including the CA) in respect of : 
(i) exemptions or exclusions for agreement(s), conduct(s) or merger(s); 
(ii) rescission of a decision regarding exemptions or exclusions for agreement(s), conduct(s) or 

merger(s); 
(iii) issue, variation or revocation of block exemption order; 
(iv) variation of a commitment made by undertaking(s) to take or refrain from taking certain 

action to address the Commission’s concerns about a possible contravention of a competition 
rule; 

(v) release of undertaking(s) from a commitment to take or refrain from taking certain action to 
address the Commission’s concerns about a possible contravention of a competition rule; and 

(vi) termination of a leniency agreement. 
 

3  The provisions relating to the Tribunal are those in Part 10 of the CO and the consequential 
amendments to the Judicial Officers Recommendation Commission Ordinance (Cap. 92). 

 
4  The exceptional proceedings are those in which the Commission applies for an order for (a) a 

pecuniary penalty order under section 93; and (b) a financial penalty order under section 169. 
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5. Accordingly and having regard to the arrangements for the 
High Court Ordinance, the following four sets of procedural and fees 
rules for the Tribunal have been made by the Chief Judge and the HCRC 
respectively - 
 

(a) the CTR at Annex  A; 
 
(b) the Fees Rules at Annex B;  
 
(c) the Suitors’ Funds Rules at Annex C; and  

 
(d) related amendments to the Rules of the High Court (“the 

RHC”) (Cap. 4A) at Annex  D.   
 
(I) The CTR 
 
6. The CTR are procedural rules for the Tribunal.  To cater for 
different types of proceedings that the Tribunal may need to deal with, 
the relevant rules are grouped into the following five parts -   
 

(a) Part 2 : general rules applicable to all proceedings before the 
Tribunal; 

 
(b) Part 3 : specific rules applicable to reviews of the 

Commission’s reviewable determinations under Part 5 of the 
CO; 

 
(c) Part 4 : specific rules applicable to applications in relation to 

enforcement of commitments, enforcement applications 
before the Tribunal under Part 6 of the CO and applications 
for orders under section 169 of the CO; 

 
(d) Part 5 : specific rules applicable to follow-on actions under 

Division 2, Part 7 of the CO; and 
 
(e) Part 6 : specific rules applicable to proceedings transferred 

from the CFI under Division 3, Part 7 of the CO.  
 

7. In preparing the CTR, the Judiciary has made reference to not 
only the RHC, but also the rules and procedures of the other relevant 
courts and tribunals in the Judiciary that have informal procedures e.g. 
the Lands Tribunal Rules (Cap. 17A).  The Judiciary has also taken into 
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account the rules and practice applicable to similar proceedings in other 
relevant common law jurisdictions, e.g. the UK (namely, the UK 
Competition Appeal Tribunal Rules 2003), Australia (namely, the 
procedures applicable to the Australian Competition Tribunal and the 
Federal Court) and Canada (namely, Canada’s Competition Tribunal 
Rules).  
   
General Approaches 
 
8. To harmonize with the RHC as far as desirable and 
practicable, the Judiciary has suggested that the practice under the RHC 
be adopted for the purpose of the Tribunal where appropriate.  For 
instance, for reviews of the Commission’s determinations in Part 3 of the 
CTR, given the structural similarity to judicial reviews in the CFI, the 
relevant parts of the CTR are largely modelled on the mechanism for 
judicial reviews under the RHC.    
 
9. Given the above approach and because of other 
considerations, many of the rules in the RHC, with suitable modifications, 
may be needed for proceedings in the Tribunal.  For example, cases or 
part of them may be transferred from the CFI to the Tribunal at various 
stages (section 113 of the CO).  In addition, certain complex cases under 
Part 4 of the CTR (enforcement proceedings) may raise matters that are 
already comprehensively governed by the RHC.  Further, private follow-
on actions (under Part 5 of the CTR) are akin in nature to actions in the 
CFI.   

 
10. So, while the CTR contains specific provisions on aspects of 
procedures that are of particular significance or different from those of 
the CFI, instead of reproducing all the relevant provisions of the RHC in 
the CTR, the Judiciary has suggested a general provision in the CTR (rule 
4) indicating that where there is no provision in the CO and the CTR for a 
matter, the RHC apply to all proceedings before the Tribunal, so far as 
they may be applicable to that matter.   
 
Proactive Case Management 
 
11. The Tribunal would take a proactive approach in case 
management to help ensure the expeditious handling of cases as 
necessary, with Members of the Tribunal (i.e. Judges of the CFI) taking 
the driving seat. 
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12. The Judiciary also recognizes the need to have continuity in 
the case management of proceedings.  For example, after the Tribunal has 
been constituted for a matter, all interlocutory applications in that matter 
are to be dealt with by the Tribunal as constituted unless otherwise 
directed. 

 
Legal Costs 
 
13. In formulating the procedures in the CTR, particularly for the 
follow-on actions, the Judiciary has taken into account the need for the 
Tribunal to be provided with all the relevant information for the fair 
disposal of the cases, while trying to enable the Tribunal to conduct its 
proceedings with as much informality as is consistent with attaining 
justice.  The Tribunal also needs flexibility to handle cases of varying 
scale, nature and complexity.    
 
14. With the above objectives, the Judiciary has proposed the 
following measures in the CTR to help minimize legal costs for Tribunal 
proceedings as appropriate and for other purposes –  
 

(a) to cater for different types of cases which may be dealt with 
by the Tribunal, especially those involving claims of small 
amounts and straight-forward cases, flexibility is to be 
provided for the Tribunal to dispense with the application of 
the RHC under certain specific conditions; 

 
(b) for the purpose of informality, relatively simple and general 

forms (such as notice of application/claim) are to be used to 
enable parties to set out their grounds of application and 
response in a succinct manner.  This facilitates court users.  
Evidence would be filed in accordance with directions of the 
Tribunal having regard to the needs of a case;  

 
(c) the Tribunal is to be allowed to make orders including any 

finding, determination or decision by consent; and 
 

(d) similar to the CFI, the Tribunal is to be empowered to allow 
consolidation of cases if, for example, the cases arise from a 
common set of facts/laws, the reliefs sought are similar, or 
the reliefs are sought against the same defendant/respondent. 

 
15. Besides, similar to the CFI, the CTR provides that a party 
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may act in person and a corporate litigant (i.e. a company) may be 
represented by its director with the Tribunal’s leave.  The CTR also 
provides a reserve power for the Tribunal to allow any other person to 
appear on the party’s behalf.  These arrangements may help reduce legal 
costs of parties under suitable circumstances. 
 
Handling of Confidential and Sensitive Information 
 
16. As confidential commercial and sensitive information 
(including that relating to leniency agreements) may be involved in 
Tribunal cases, the Judiciary has proposed dedicated rules for handling 
applications for discovery of documents (rule 24) and confidential 
treatment of information in documents submitted/disclosed by the same 
party or another party (rule 37).  The former rule deals with compulsory 
disclosure of documents by one party to another, while the latter tackles 
information which a party seeks to disclose to the Tribunal in full but not 
to some or all of the other parties or the public. 
 
17. These two rules respectively provide for the key factors that 
the Tribunal would take into account when deciding whether to approve 
or disallow these applications.  In general, the Judiciary needs to strike a 
balance among the proper administration of justice, the commercial 
interests of confidentiality and the protection of confidential and sensitive 
information for the effective functioning of the CO. 

 
Intervention 
 
18. Intervention by interested parties is possible in proceedings 
in the CFI.  Given the potential implications of the Tribunal’s decisions 
on the relevant sector(s) and the related consumers etc., the Judiciary 
considers it necessary to introduce a more specific and elaborated 
procedure to facilitate early intervention by interested parties.  Rules 19 
and 20 of the CTR provide for the procedure relating to intervention by a 
person having a sufficient interest in the proceedings. 
 
19. Besides, section 120 of the CO provides that the 
Commission may, with the leave of court, intervene in Tribunal 
proceedings involving alleged contravention or involvement in a 
contravention of a conduct rule.  An application for leave should be made 
in the prescribed form.  Rule 21 of the CTR provides for the detailed 
procedures for such intervention.      
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20. In general, for the types of proceedings falling within 
rule 19(1) of the CTR where the Judiciary considers that intervention 
(whether by interested parties or the Commission) would be more likely, 
the Registrar will publish a public notice with relevant information of the 
case so that any intended intervener may apply to intervene within 28 
days of the notice.  

 
21. Where intervention is permitted, the Tribunal will give 
directions for the conduct of the intervention.  For interveners other than 
the Commission, the extent and nature of the intervention permitted and 
the directions necessary will depend on the particular circumstances of 
the case.  For the Commission, according to section 120 of the CO, if 
intervention is allowed, the Commission will from the date of the grant of 
leave become a party to the proceedings and has all the rights, duties and 
liabilities of a party to the proceedings.  
 
(II)   The Fees Rules 
 
22. Similar to other levels of courts, the Judiciary proposes 
making rules to set out the fees to be paid by users of the Tribunal for 
various purposes, e.g. on filing of originating documents.  Given the 
similarity in the nature of the proceedings in the Tribunal and those in the 
High Court, the Judiciary has suggested to model the Fees Rules on the 
High Court Fees Rules (Cap. 4D) as far as possible.  In other words, the 
fee levels for the Tribunal will be similar to those for the High Court. 
 
23. The Judiciary has also proposed a referential legislative 
approach for those fee items akin to those in the High Court Fees Rules.  
Instead of prescribing the fee amounts for the respective items in the Fees 
Rules, a reference to the corresponding fee items in the High Court Fees 
Rules is provided.  By doing so, the same levels of fees for similar 
services/actions in both the CFI and the Tribunal will be charged.  This 
would also reduce the legislative complexities in future amendment 
exercises.  
 

(III) The Suitors’ Funds Rules 
 

24. In general, suitors are parties to suits in a court of law.  They 
may need to pay or transfer funds into the Tribunal or deposit funds in the 
Tribunal for various purposes, for example, as security against possible 
default on legal costs, by way of satisfaction of claims or judgment debts.  
Depending on the outcome of the lawsuits, the funds may have to be paid 
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out of the Tribunal to the persons entitled to such payment as the Tribunal 
orders.  
 
25. Given the similarity in operation between the Tribunal and 
the CFI, the Judiciary has proposed that the Suitors’ Funds Rules be 
modelled on the High Court Suitors’ Funds Rules (Cap. 4B).    
 
26. The Suitors’ Funds Rules seek to govern the administration of 
suitors’ funds for the Tribunal in a way similar to that of the High Court, 
including how suitors’ funds are lodged in and paid out of the Tribunal, 
investment of the funds, provision of interest for individual suitors’ 
accounts and preparation of annual statements for the funds. 
 
27. Meanwhile, the Judiciary is taking forward a separate 
legislative exercise to make some enhancements to the suitors’ funds 
rules of the other courts and tribunals.  For instance, under the current 
High Court Suitors’ Funds Rules, interest is to be credited to a suitor’s 
account only since the 14th day after the money has been paid in to the 
High Court if they are paid for certain specified purposes5, unless an 
order directs otherwise.  For the sake of fairness, the Judiciary suggests 
shortening the period before interest begins to accrue for individual 
suitors (from the 14th day to the third business day after the money is 
paid in).  The Suitors’ Funds Rules are also prepared on the same basis. 
 
(IV) Amendments to the RHC 

 
28. Amendments to the RHC have been put forward to provide 
for the procedures for proceedings transferred between the Tribunal and 
the CFI.  There are also mirrored provisions in the CTR for a similar 
purpose.  
 
29. Besides, amendments to the RHC have also been proposed to 
provide for the procedures for applications to the Court of Appeal for 
leave to appeal and for appeals from the decisions of the Tribunal.  They 
generally reflect the practice for similar appeals from the CFI.    

 
 

                                                 
5  These specified purposes are (a) as security for costs; (b) by way of satisfaction or amends for 

claims or counterclaims; or (c) in compliance with an order giving leave to defend upon such 
payments.  Rule 16(3)(a) of the High Court Suitors’ Funds Rules refers.  
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THE RULES/AMENDMENT RULES 
 
(I) The CTR 

 
30. The CTR at Annex A provides for the rules and practices for 
the Tribunal.  The main provisions are as follows –  
 

(a) Part 1 sets out the application of these Rules and the 
application of the RHC to proceedings before the Tribunal 
(“the proceedings”).  In particular, where there is no 
provision in the CO and the CTR for a matter, the RHC apply 
to all proceedings before the Tribunal, so far as they may be 
applicable to that matter. 

 
(b) Part 2 sets out the practice and procedure applicable to all 

proceedings before the Tribunal which are generally not 
identical to the RHC.  There are altogether 10 Divisions as 
follows –  

 
(i) Divisions 1 and 2 specify the general matters such as 

commencement of proceedings, use of specified forms 
and service of documents; 

 
(ii) Division 3 provides for the application for 

intervention by a person having a sufficient interest in 
the proceedings and the Commission.  The Tribunal 
will decide on the extent of an intervener’s 
participation, except that the Commission will have all 
the rights, duties and liabilities of a party to the 
proceedings  (section 120 of the CO); 

 
(iii) Division 4 provides for the discovery and inspection 

of documents in the proceedings.  Unlike the CFI, 
there will not be any automatic discovery of 
documents in the Tribunal.  The Tribunal may 
disallow discovery of certain documents to protect 
confidential and sensitive information; 

 
(iv) Divisions 5 and 6 provide for case management, right 

of audience, taking of evidence and disposal of 
proceedings and applications.  Division 6 also 
provides for applications for confidential treatment of 
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information which helps protect confidential and 
sensitive information of a party from some or all of 
the other parties or the public (but not the Tribunal) as 
appropriate; 

 
(v) Division 7 sets out the jurisdiction and duties of the 

Registrar of the Tribunal, while Division 8 provides 
for the procedures for appeal to members of the 
Tribunal and the Court of Appeal; 

 
(vi) Division 9 applies to the transfer of proceedings from 

the Tribunal to the CFI; and 
 

(vii) Division 10 sets out the supplementary provisions, 
including the sittings of the Tribunal and its power to 
extend or abridge time under the CTR.  

 
(c) Part 3 provides for the procedures for the review of the 

Commission’s reviewable determinations for the purpose of 
section 84 of the CO.  Similar to judicial reviews to the CFI, 
an applicant needs to apply for leave from the Tribunal first.  
But, unlike the CFI, to save efforts, the Tribunal will treat the 
leave application as the application for review itself unless 
otherwise directed. 

 
(d) Part 4 covers the application procedures for enforcement 

before the Tribunal in cases where there are alleged breaches 
of the competition rules, including the application procedures 
for disqualification orders.  It also covers the procedures for 
the Commission’s application for enforcement of 
commitments under section 63 of the CO. 

 
(e) Part 5 covers the procedures for making a claim in a follow-

on action to which section 110 of the CO applies.  The 
Judiciary expects that these claims will be similar in nature to 
CFI actions.  Regardless, the Tribunal will give instructions 
on how to handle each of these cases at a suitable juncture. 

 
(f) Part 6 is applicable to the proceedings transferred from the 

CFI to the Tribunal under section 113 of the CO. 
 
(g) The Schedule specifies the forms to be used for an 
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application under the CO or the CTR.  The Judiciary has 
minimized the number of forms.   

 
(II) The Fees Rules 
 
31. The Fees Rules at Annex B prescribe fees payable in 
connection with the applications to the Tribunal and proceedings in the 
Tribunal.  The key provisions are as follows – 

 
(a) rule 3(1) read together with Schedule 1 specifies the fees 

payable to the Tribunal by reference to the corresponding 
fees specified in the High Court Fees Rules for items which 
may use a referential legislative approach.  These items are 
common to those of the CFI such as taking evidence, copies 
of documents, etc.; 

 
(b) rule 3(2) read together with Schedule 2 specifies the fees 

payable to the Tribunal in relation to all other remaining 
items, such as commencement of proceedings, setting down 
for trial, taxation of costs, etc.; and 

 
(c) rule 4 empowers the Registrar of the Tribunal to reduce, 

remit or defer payment of the fees. 
 
(III)  The Suitors’ Funds Rules 
 
32. The Suitors’ Funds Rules at Annex C relate to the 
administration of the suitors funds kept by the Tribunal.  The  key 
provisions are as follows – 
 

(a) rules 3 to 6 govern the main duties of the Registrar of the 
Tribunal in relation to the funds lodged with the Registrar, 
such as giving receipts, keeping records of the funds lodged 
and preparing an annual statement of the accounts; 

 
(b) rules 7 and 8 relate to the securities lodged in the Tribunal; 

 
(c) rules 9 to 13 provide for the details of paying funds and costs 

out of the Tribunal; and 
 

(d) rules 14 to 19 mainly provide for the investment of money by 
the Registrar and the crediting of interest to individual 
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suitors’ accounts. 
 
(IV)  Amendments to the RHC 
 
33. The amendments to the RHC at Annex D seek to provide for 
the practice and procedure in the CFI for the transfer of proceedings 
under the CO and appeals.  The main provisions are as follows – 
 

(a) a new Order 78A is added to the RHC to prescribe the 
procedure for the transfer of proceedings from the CFI to the 
Tribunal for the purpose of section 113 of the CO; 

 
(b) another new Order 78B is added to the RHC to prescribe the 

procedure for the transfer of proceedings from the Tribunal to 
the CFI for the purpose of section 114 of the CO; and 

 
(c) Order 59 of the RHC is amended to enable the Court of 

Appeal to handle appeals from the Tribunal/its Registrar with 
similar procedures as those from the CFI/its Registrar. 

 
 

PROPOSED LEGISLATIVE TIMETABLE 
 
34. The legislative timetable is proposed as follows : 
 

Publication in the Gazette 
 

   5 June 2015 
 

Tabling at the Legislative Council 
(“LegCo”) for negative vetting 

 10 June 2015 

 
 
IMPLICATIONS OF THE PROPOSAL 
 
35. The proposed rules are in conformity with the Basic Law, 
including the provisions concerning human rights.  They have no 
economic, productivity, sustainability, environmental or family 
implications.  The proposed rules will not affect the current binding effect 
of the CO or the High Court Ordinance.  
 

36. Arising from the establishment of the Tribunal, the Judiciary 
obtained on 15 March 2013 the approval of the Finance Committee of the 
LegCo for creating a CFI judge post and a Deputy Registrar post.  
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Besides, eight non-directorate civil service posts were created in the past 
two financial years for providing the necessary support and one more will 
be created in 2015/16.   
 
 
PUBLIC CONSULTATION 
 
37. The Judiciary has consulted various stakeholders on the 
proposed rules, including the Hong Kong Bar Association, the Law 
Society of Hong Kong, the Commission and the CA.  The Judiciary has 
taken into account their comments in refining the four sets of rules.  They 
are now generally supportive of these rules. 
 
38. The Judiciary Administration also consulted the LegCo Panel 
on Administration of Justice and Legal Services on 16 February 2015.  
Given the volume of the rules, the Panel recommended and the House 
Committee of the LegCo has agreed to form a sub-committee to 
scrutinize the draft rules before they are formally tabled before the LegCo.  
This allows more time for LegCo Members to scrutinize the draft rules as 
necessary.  The sub-committee so formed, titled “Subcommittee to Study 
the Proposed Subsidiary Legislation on the Procedures to be Adopted by 
the Competition Tribunal”, completed its examination of the draft rules in 
May 2015 and has proposed some changes.  The sub-committee’s 
comments have been incorporated as appropriate. 
 
 
PUBLICITY 
 
39. A press release will be issued and a spokesperson will be 
available for answering media enquiries. 
 
 
ENQUIRES 
 
40. Any enquiry on this brief should be directed to Ms Wendy 
CHEUNG, Assistant Judiciary Administrator (Development), at 2825 
4244.   
 
 
Judiciary Administration 
June 2015 
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