Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016

189

EE RO ENSa i o
OFFICIAL RECORD OF PROCEEDINGS

2016 3H3H 2 HM
Thursday, 3 March 2016

FTFORTEEHREBE
The Council continued to meet at Nine o'clock

S
MEMBERS PRESENT:

EFEEHEREE, KEMBE, GBS, JP.
THE PRESIDENT
THE HONOURABLE JASPER TSANG YOK-SING, G.B.M., G.B.S,, J.P.

T RAZ#E
THE HONOURABLE ALBERT HO CHUN-YAN

FEARA
THE HONOURABLE LEE CHEUK-YAN

A R A
THE HONOURABLE JAMES TO KUN-SUN

bR P36 &, S.B.S., J.P.
THE HONOURABLE CHAN KAM-LAM, S.B.S., J.P.

% B
THE HONOURABLE LEUNG YIU-CHUNG
AW FHE, GBS, IP.

=<1

THE HONOURABLE TAM YIU-CHUNG, G.B.S., J.P.



ik — 2016%F3H3H
190 LEGISLATIVE COUNCIL — 3 March 2016

£ ## sk &, G.B.S., J.P.
THE HONOURABLE ABRAHAM SHEK LAI-HIM, G.B.S., J.P.

k¥ AN#k B, GBS, JP.
THE HONOURABLE TOMMY CHEUNG YU-YAN, G.B.S., J.P.

HmEk &, S.BS., JP.

=<1

THE HONOURABLE FREDERICK FUNG KIN-KEE, S.B.S., J.P.

Jill# &, S.B.S., J.P.
THE HONOURABLE VINCENT FANG KANG, S.B.S., J.P.

T+ B # 5% &, B.B.S., M.H.

=<1

THE HONOURABLE WONG KWOK-HING, B.B.S., M.H.

MiEsEFEE, GBS, IP.
THE HONOURABLE JEFFREY LAM KIN-FUNG, G.B.S., J.P.
REE#HE,GBS,IP

=<1

THE HONOURABLE ANDREW LEUNG KWAN-YUEN, G.B.S., J.P.

= E Otk &, S.B.S., JP.

=<1

THE HONOURABLE WONG TING-KWONG, S.B.S., J.P.

{55 m & J.P.
THE HONOURABLE CYD HO SAU-LAN, J.P.

FEBKE, JP.

=<1

THE HONOURABLE STARRY LEE WAI-KING, J.P.

PR Zak &, J.P.
THE HONOURABLE CHAN HAK-KAN, J.P.

bR i 3 5% 5, B.B.S., J.P.
THE HONOURABLE CHAN KIN-POR, B.B.S., J.P.

REGHE,SBS.,JP.

=<1

DR THE HONOURABLE PRISCILLA LEUNG MEI-FUN, S.B.S., J.P.



kg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 191

hR B i 5 A
THE HONOURABLE CHEUNG KWOK-CHE

=Bl {E# &, S.BS.
THE HONOURABLE WONG KWOK-KIN, S.B.S.
EHFEE, GBS, IP.

=<1

THE HONOURABLE IP KWOK-HIM, G.B.S., J.P.

EFME#KE, GBS, IP.
THE HONOURABLE MRS REGINA IP LAU SUK-YEE, G.B.S., J.P.

i E R B, P
THE HONOURABLE PAUL TSE WAI-CHUN, J.P.
RRE#RE,SC

=<1

THE HONOURABLE ALAN LEONG KAH-KIT, S.C.

R Bl E
THE HONOURABLE LEUNG KWOK-HUNG

PREXKE
THE HONOURABLE ALBERT CHAN WAI-YIP

THE HONOURABLE WONG YUK-MAN

ik B
THE HONOURABLE CLAUDIA MO

Hitk=#&, B.BS,JP.
THE HONOURABLE MICHAEL TIEN PUK-SUN, B.B.S., J.P.

Hib## &, G.B.S., J.P.
THE HONOURABLE JAMES TIEN PEI-CHUN, G.B.S., J.P.
W5e R # B, S.B.S., JP.

=<1

THE HONOURABLE NG LEUNG-SING, S.B.S., J.P.



ik — 2016%F3H3H
192 LEGISLATIVE COUNCIL — 3 March 2016

&5 &5, B.B.S.

=<1

THE HONOURABLE STEVEN HO CHUN-YIN, B.B.S.

wHEE, JP.

=<1

THE HONOURABLE FRANKIE YICK CHI-MING, J.P.

kR ZRFE A, B.BS.
THE HONOURABLE YI1U SI-WING, B.B.S.

THE HONOURABLE GARY FAN KWOK-WAI

EE A, S.BS., JP.
THE HONOURABLE MA FUNG-KWOK, S.B.S., J.P.

Rt A, JP.
THE HONOURABLE CHARLES PETER MOK, J.P.

PREEEE
THE HONOURABLE CHAN CHI-CHUEN

PR H S8R B J.P.
THE HONOURABLE CHAN HAN-PAN, J.P.

BRZ & # B
DR THE HONOURABLE KENNETH CHAN KA-LOK

bR e i 5% &, S.B.S., J.P.
THE HONOURABLE CHAN YUEN-HAN, S.B.S., J.P.

2EmE e, BB.S, MH, JP.

=<1

THE HONOURABLE LEUNG CHE-CHEUNG, B.B.S., M.H., J.P.

K EKIE#* &,BBS., JP.

=<1

THE HONOURABLE ALICE MAK MEI-KUEN, B.B.S., J.P.

BREGEE
DR THE HONOURABLE KWOK KA-KI



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 193

FEE R E
THE HONOURABLE KWOK WAI-KEUNG

FhER iR A

THE HONOURABLE DENNIS KWOK

R &5, S.B.S., J.P.

=<1

THE HONOURABLE CHRISTOPHER CHEUNG WAH-FUNG, S.B.S., J.P.

hR i Ik R A
DR THE HONOURABLE FERNANDO CHEUNG CHIU-HUNG

Hifff# &, S.BS., JP.
THE HONOURABLE SIN CHUNG-KAI, S.B.S., J.P.

— —_ =
EHEEREE

DR THE HONOURABLE HELENA WONG PIK-WAN

&ML E, JP.
DR THE HONOURABLE ELIZABETH QUAT, J.P.

ERIL#A,SBS.,JP.
THE HONOURABLE MARTIN LIAO CHEUNG-KONG, S.B.S., J.P.

#Jk B, B.B.S, MH.
THE HONOURABLE POON SIU-PING, B.B.S., M.H.

SRk B, J.P.
THE HONOURABLE TANG KA-PIU, J.P.

BE e = =
A bbﬂﬁ%‘% =, J.P.

DR THE HONOURABLE CHIANG LAI-WAN, J.P.

I

EEB#E,SBS, MH., JP.
IR DR THE HONOURABLE LO WAI-KWOK, S.B.S., M.H., J.P.

B B
THE HONOURABLE CHUNG KWOK-PAN



ik — 2016%F3H3H
194 LEGISLATIVE COUNCIL — 3 March 2016

R 5% B, B.B.S.,, M.H,, J.P.
THE HONOURABLE CHRISTOPHER CHUNG SHU-KUN, B.B.S., M.H., J.P.

=f (E #25% &, B.B.S.
THE HONOURABLE TONY TSE WAI-CHUEN, B.B.S.

Y e B

THE HONOURABLE ALVIN YEUNG NGOK-KIU

HRFEZE
MEMBERS ABSENT:

BIEHEEE, REMEE, GBS, IP.
DR THE HONOURABLE LAU WONG-FAT, G.B.M., G.B.S,, J.P.

P E, P
THE HONOURABLE EMILY LAU WAI-HING, J.P.

Z sk &2, S.B.S., JP., Ph.D., R.N.

=<1

PROF THE HONOURABLE JOSEPH LEE KOK-LONG, S.B.S,, J.P., Ph.D.,
R.N.

MARME#H &, S.BS., J.P.
DR THE HONOURABLE LAM TAI-FAI, S.B.S., J.P.

DR THE HONOURABLE LEUNG KA-LAU

oA E B, MH.
THE HONOURABLE WU CHI-WAI, M.H.

v e H =% =
ZEEER

THE HONOURABLE KENNETH LEUNG

EREERE
THE HONOURABLE IP KIN-YUEN



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 195

HERRES -
PUBLIC OFFICERS ATTENDING:

i 5 R o B R R e R gR i AR Ot £, GBS, IR
THE HONOURABLE GREGORY SO KAM-LEUNG, G.B.S., J.P.
SECRETARY FOR COMMERCE AND ECONOMIC DEVELOPMENT

7 R RS T e S A Ry R TR A e A JLP.

MR GODFREY LEUNG KING-KWOK, J.P.

UNDER SECRETARY FOR COMMERCE AND ECONOMIC
DEVELOPMENT

JIERLE -
CLERKS IN ATTENDANCE:

By BB 3 R e e /NI
MISS FLORA TAI YIN-PING, ASSISTANT SECRETARY GENERAL

PhENEREEE L
MS DORA WAI, ASSISTANT SECRETARY GENERAL

BB R E R E R IR A
MR MATTHEW LOO, ASSISTANT SECRETARY GENERAL



kg — 2016%F3HA3H

196 LEGISLATIVE COUNCIL — 3 March 2016
BN AR
GOVERNMENT BILLS
ERZEEEEARE
Committee Stage
EEREIE  SMNEE 2REZEGEEERE (20145 RAE (BT
PlEz) - BAEEEETH —HEw -
ARBFEE > FFHES -

(20145 hg #E (IS ET ) BIE )
COPYRIGHT (AMENDMENT) BILL 2014

HREER : £F - REZHEEANH

T
T
N
A
il

EREXIRE - NE FEEAGZEE NGRRE -

(EEEEER - ZUEEEANGEE)

BREZE  WHESIHFHERRAGHEZELENEESE -

EFE - (0M4FEREEINHEIERE) CHROEXE"NHE@RES -
HHEZRETRZEE R SHMEEHERRE - £ — BUTES
BAEEHNEGRIEEXEHAMELENEEFRE? BUFESTRA
REJJIEHEBMFILER 2 EARANE - BUF 5 2 A M M M5 & #0E [P
AT RS - IR ERIZEEME - thEE - ARERE AR
sl ARt AEZ2 M - HEEagEENEE -

B EREREREAVPERHEREFEE — HEIERE
SEH o R &k o 1Rt A 58 LURT A St Bl XA Hafam - £
ANEALE - fE R EHEME R R EF TR RS EBIEEADE

r it




Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 197

EE - EFE B ERL IR DUE T 8] R 42 Y RE R IS 2 40 2R B 2 A
IEREHpERE BRI EZ - B A EES XN EGIE ? 2
EETEREEL IR EY) - BB - R &0 & E T ERE
JUE B Ry BB K TR ASGRTIR I E FERMEAE - HE Ml
P9 & A A S E WL DG SE A - IR FE 5 T ABRH] & & 88 M R S0tk - s B8
HI il A% H R & PR H SE £ 201448 5 — D HEHBUREBE] - MERK
Wroe ~ #F >~ EEEE > ST BB

EFE > W2 PREEER T - 2ERVUEREETTNN®w - 2
ANGF— N EFERRE - SATRYES - M EEA - ER W - SEA
[mRE CRRPEGR B ) By - N BUFTARH#E - M EAEL04E 8
FHETT A G - W E20145 8T 5] - FEREH - £FE - E/EME
ERAER - KEEHE  LEGHERE N wm A E . ERRS
MRREREARW B EEEEI00F  HEATE I LEGFMHAR
[ =5 5k e

6 W A 1 P A O R 2 3 909 > 08 - SRR 5 R BT
5 Y B % i 570 0 0 3 48 0 6 PR A0 IS - R AR R IR B
BEAFBT S o BT TG A - WEDE M - R
TEZAEMFES  BHAET RN TROEATERA R
JHEBIL B A A D - B AR BT -

L RBEEERFEREL  REGHEZEEVHEERE 2IRE
BN Bk B (BRER )My sE Y - B AR - BV IR 5 1R A 1B AR E 26 A
i R & A & B8 TR E MM A i o DLR IR R e i AS oL & -
#weoH—HRER - EREE wmPE#E S E S R BT 2011
FHFE ST - 2O A i 50%[E F AF B R AT DU A B Y
B - BRI G KEEIS 000 HHE - EEREESHEFTE
SIABRG G R @B ORI H 7 — S RERMHEE : £8
IREVE R R E T - A PINEEE)E TSR NERRE &1
WAl B 0E 2 A (] 5 R IR & A B A S & AT Sl DA SP AT A LAY 0k
REEHE(BEESELHZ)R? EFE > EXEGEW -

3 = IR T A JRE A 2R - PT35I 5 R R RE U AR At M1 E RO 3R
OGN GH  RARERER T EESBREEEEEAETE



Likg — 2016%F3H3H
198 LEGISLATIVE COUNCIL — 3 March 2016

RNETHBEENOHZ - MH - el /mNEEE - KL 138
&R HEHY e

AirarEEl  RAgEH—-#ERR  FesEXRE - BR
AR & Rl s YRR AR IRAIE . RN R S
B £ 5% B BUR 1Y & & [ = AR s N AR AR B R
NEMEREHROEECH G - TG GR - AL w54
HH PR 5 A 22 B8 T By R sk e

HE REERLGHREEYGHZEIMERE - £ — - T2EF
AR B - Bl & BUTE R =P RIEeE - 58 2 B RS 5
ZEME - E BB EE > BEEMGHN  BEXAEE - B=
B B B R RS R IR E 2011 R H YRR - IRFI G R - B

A AEAEEEEREMAG (CREIA G ") ENE T Z 1R
) —8F % - RMEARHE  KEATS G (F AR EFEOHE D — M
HE o gFEHCWERE - MBS A — EF > Bk —
BEEEH - EEE  KMABHNEY LY —mim 2 b =K 5m - KA
2N AE [B] A SR R R AR BORR Ty o AT R SR A

(PR & € 5% B UGB 2K)

|

EEEEIR  MEXEE  (FELEHE

BREZZRE : (el HEMREEERE N -

EEREIRE NE FEEAGZEREIGRE -

(EEEEER - ZUE ERNGHE)



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 199

HBREEE - £FFE - WA RE > AANEEEH  OEELLERN -
fE 1 5 2 H B 15 0 52 0 B AR A 2 T R B SRR - SR E R SV R ) R
RIERE A NEEMEERE > ERNEN - A8 REEE » &,
{45 RAE & & aR S B U RRBE B A7 - HF A JE (51 R 7 B A A B Al
EAN - M EREE EE BEEFEHFDOTETTHITHRAAMNE -
55— HRIZ R A R E IR K ae JI 05 & 09 40 (o] 52 88 1 0yl
Koo MBI EE Btk BimE A8 B AR E KPS B
KA ESELE EARSFETEH REEITAEFRNTEER

EREAEE L EEEA ROYIE - & M G E oy R - 3
HEFA ADEBENEME P A ERIEIL - HE 5L AR
A TEZE - BHE - RE o WalfEE 2 =~ KEIE - fred “KEIE T
W E” - AIEANERBINERE NZHT » B D EERKNEE E
R VS EIPNE IR Y

N MRHAEGHNARBEE RN IHEES » B —FH ——
BREMAIFEAN — WEARERA B ANRRA - BRBHERERZAE
ANEREEBRIEZREE MG - K - REBHEBEMN T -
HEAE - ZAME AR I RERMEZ PTG ER
PR R R S RAIERRE S » MY e s ESOLE - R

Z Al Rede i -

BE SN AT SR S T T R T R - R T
B RIECGTE EEET CBBEA - HEEE - S e
RUSEEEE R AERE A - ER R YR TE - Al
R RANER TR R - FT 0L M2 S % B 55 A - T B
TR A 1 o A I 1 A B HE A -

AN ARG - PEmE i T BRI EGR T R - Al
B oAl RE i g H LT o MR DA EE —# & B LR BUS - e [ElE
FANESE - ANl MMEENSOWNEIEaEENBEE & > Fil
& fREm AR - BB IR AR EMAE R A - AR B0 K
2R MIIRANEEEEE - FHET » 1T DA RO 2 BUT - |
Pl B ny & BUF - M8 5k (E AT B - 2wl HE0y (77 47 35 2



Likg — 2016%F3H3H
200 LEGISLATIVE COUNCIL — 3 March 2016

HREIES - EMBE - ZHEFE -

REHHE LK SRE2016F3H3H - HEZBE WM EREK
KAHKERERR - FERFEFHEEE R WK MK
R EEELEEE T -

AR ARG (2014F (BRI EZE) (RETFEZE)
BN A FEANEEERES B IR (9 Y 22 5 H—
HEMG > mEEEa] DR - HERZE > RMREDREZES —M
B IEZE - KA 2N 1 E AE A8 Jak 5 "t hRE B o0 0 A PR 1) & 40 2 B 1R 1Y
r>C"EHEEE - AR EHERwmIRMS S RELFEAHRZENE L
Z o WHE#RT K-

AR R 0 IR AR B B A i — Bk 0 LR B R R A fan
T mBRREYEE T > ihERRE R mE T ERERARHE
REABREWEN WA KB =ZHEBERE - B EEK? INSKS
HoWAEEMXEHEEEREA AR RRES -—HHLEWE  RE
PRAE S am B o (BT A0 A TS L B B 1T 2k 2 E R AR E - w8 i
BEEEMERANERS WO EREHM AT EZMMVER &
AR 2 — B AL ) 58 S AR/ NRF A 200y (BEa8) #es o A
M T HEMESEHEE - HER - BHAEHHEAT E2RREENH
o Al R BB R Y AL IRE H AR BT E - ARy CRE R 1) 2 /N5
MEBNRERKSE - bl W AKEGHEELL - BEE 7 2 HE
HRRERE - EMEEN W

HHEREFAEHREERHZVEBRLIEREE - B4 REMEN
HHEEEHA - MR ZHEBEHARMEFEFETHELE  HH
MGt g K - BB E AR - BRIEAE L & £ A R L R A
o B BB AR AT EEGETHENES -

5 oam H AR BEE - M2 E (0 R EB0E 1 A B R 2 A)
CARTVEA LR ZE - ERET c AANFEHEHBEBRE AR -
BEIEREA AL IS 0K S M EE S E B E BB B - R
A Em A BE ~ EE > B PR EEE il 12 o 2l il A 52 4% 00 (1 {A)
T - TAHEE R RFE K E RN - (HE » H=IH/FTH : 28 "8
Al RE WY RE D FOAT B B R R | AL L - IR 15 2 L 2R » (5
B LR G A E R R R E WS NIRRT ZE ¢ () B E Ml A AR R



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 201

B EETEN AR EREVES kT RIEE - RIS E il Ay REFl
FOR G - HA AR RORE - 2 5 K FRAM A AR AU RE A

HE - BRAMN - RN BHEE . AR EFRYE
HOEMEREE KRG HEEHH SR - HEE BRI - 56
—EERARRE R A REEHYEAMER - RMIFARSE & 35
RErBEE HERFZERGERAER  HEHCHBANEARL
WHIEN B ANEGE - HMEREEEE -l ZERE—-ESEXERE H
AR Mg ER I BRRHELE - EREAN - BREE A DT
HHEEEW T » < nk & 5 DU GE (o A0 A A - F06F A] e f
FEER WA SEEODBEMROBER - (HE - ERAkE - &
He A A SRS Al DAk o DR R RE I - B PE 8 R IR N E R EH
CHYREA] 52 R R IR -

5 KRE ) — 12 1E 5 5y 2 5t hRE &R 2 A BR 1) & A &
BERGHC KRR HESHIE R RZHBERNEMSECRBAIAE”)
WER WA —EBRRBEMAGHER  BERMELRESZREANFEE
REEIAGHER » JRIEAE = FE AR - 78 2 P JE A2 SR (E
EFW - ftmZRHEENEC — HIEE -

SN - AR P e M practice IR B R - S R KA A g5t
Gk ERE R (iR GT) BETIRHEMER > R RERZ25E > K
EREHEELEEHEREHANWER - RI0Z Far g HAFHAT A E =
G Winnie TAM R - 4t — H & 25 B o0 38 A Bl 19 L fF - FAH(E -
MEEEHENEEEANDR ARG EM— A - RAILLEHEL
o RFHEHAENE -

R M T8 H By 56 — BE BR A fair use - fx i B 5L /2 3% open to court
interpretation - QI P EE L L EHEAKER - 02 > WRKEX2F
RERIAGREIIER > WAEMRM —EH B - =E&LEE L
ek am A S PR & A s B TR R E B o AR - 2 B B FT 5 s HY i
s AN — F EER S o IE 40 0 B E T — SE B A T U A I R A5 ) R
HMER  SEERZALAFEE - flA1EBEAMNEKR » B 5EE
G - AFEFHEAGE —&% > A28 EBEEBESE MK
MAEIRNKREBREGEILELEZEY - HE > SHBEZEHAE“ZEZHAR
BEMZ YRR > W0 RE S W 0l —IE R R EE ] » — E BRIk & R %R
MEBEBEERELWEEZ  OFEEEFRLESHT - BEF  BmtEEES
ek RMEESTERENARE » P ERR kA AR - (FE2ZE



Likg — 2016%F3H3H
202 LEGISLATIVE COUNCIL — 3 March 2016

26 - B EEE (RERE) A BEBERNRAR - &
CRRAERRG) BRI RIERE - Crl DARRy B BR 5 &0 -

(B (E € 5% B Uh i 2K)

BREEXERE - £F > FEMMEERE A -

EREXIRE UWE FEEAGZEREIGRE -

REZFHE - EE - EEE RSB T RAMMTER LAY EA -

EFE o WA FRE - MY CRBERRG) BB EERNBIELE -
ERBCCREMIAIE N » TRRNIEFEMAIENL  ERFE
H O BIES A 2 (R & - M7 EAHBH A R R pE B B PR B2 W 5 S F A
A R A L i E TR G - WESE — T ATEE R R R A RE - &
BE CRRERRBT) BB E&RiMmA -

£ EEirEg  WLEMHREZEENERE » AERA2E - (HEHY
fFEfE..... kM —EBERE - MR E O - BUF BE R
ZFMA RS 2 Eg F O EE AR - R DU HEa] DUEE —H LR G
HEREEE - MR BARAXFWEFrFNEE®R - LEBEEFEZHE
HEFN > AEINAFEBE] » <E8EHINANEBET R ZET3wH - i
L M A 2 2 - SR 2 A AKER - IR M8 58 1 By RORE = 12 5T I A~ Eedn
e Ban Y - A] ge e O M 3R R A B O Y AR I - B 2 ik & A T R AR R
Fofa] CRRBERRP]) EH“hifm” RETRANAREH @ - HE (K
MECLHFAEE - EHEEF g SHRR CREGE) &1 KIGE - 5
ZEEEWN A HREIERERESE - WMLA—D —FHifT -

Y e ak BFE R B — 2 AR BA IR S Ay “5z A show™ » Tk g #] K
FIRFARE  ARENEEAN—EAEE > BRZ2ARBHNORE”



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 203

28 mEHmEmE - T —E AREREEERIEFEERE NH - Ak

g
o |
e
H+
T
s
oM
Pt
%ﬁlﬁ
il

* FHFHIE e

EREEIR AL EERENMAERE -

MEBEE - £F %%%Sﬁmfﬁfﬁﬁﬁﬁmﬁﬁiﬁzﬁﬁ%f Y PR 1 & 7 2
w2 ER - M — EER AR

SRGTIN: PRI H AR KR EET S 0SB
R -

REEE > HEHES
REF=E - LFE > RMABIRFAYERA......

(R {5 5 3 B Uk 2 2K)

EEGERMEXEE - (REETEHE?

BRIZXRRE - £ > RBIIRA” » EORBE R RE N -

EEEGERUNE FEEESZEREIGHE -

(EEEEER - ZLXEREIGHEE)



Likg — 2016%F3H3H
204 LEGISLATIVE COUNCIL — 3 March 2016

EREER  RETH

/l
Sl
\IIn
il

© H M P =

REHFBRE EF ERBSWHECEE 7R XAHEMLIX
objection » F[S 28 {3 fifi )X 22 I8 1] B ji5 1Y 2 (& objection » [ &S5 A #ith
— > EHEER T MM IGE -

HEAXREZRERARYGEGREE BEBEEFRENESY
HHR T AR AR E  AIECRBUNCRE” ERE
EURIE” it TEMEZ S » —EGRBEEERMEE NS KRR
BUEERE » A ZLERE L - DL £FE - B EBEANEREIMRE
EREMAGHER Al GRBERN @R ERE - FEER KEME
A THFRBHERMERZERE ERADL - A REWMMEGEE - &K
{5 Gk EE R RE o M Al B R E R BUG o ERAIEE R CHURE B 1)
JERZ Bl e ik AR & TN HBURRIAERE » ALl - AR (i
fi 51 ) i) R I S i~ B 5 B AR TR A R] - I #RAE (R B 1 ) BB (R
MERRO) SREEFRENA  MAREE—F A MEEANTEDN
A E AR -

RIE - & & 22 - HH BUF 18 Y B R] 2 acceptable » HHY
& ] DABZ 2 Y o 5 R B 202 5 i i i 2 58 T MU Al DARlE BUR &
fE H BB ET B ERGaT /Y 8 LB 5T nl W R JE 5 0 A PR & A0 & 88 1%
IR E - ZBEHR - MREHE EEAPFEL & &G - 28T awm e A n]
geN FUB AL 2 A - Boin (|l B BUTE - 1T BILBE 2 BUiG - th B EL JE “agree
to disagree” » #3252 » WATEE N E A G EIHE AT - B
BERRIH LB - BUinth @ 2 &M » N EE LA  BFEGRER
R AEAIE - FRAEHSCH  NEBEEREID - KRR ELEE
g I B AT T s

E o BRATERAERE ST HERILES - RFEKZW
PR ERHE - RERZFERARLEEERM - (H2 - TIHER AR
EERER  REMREREEEESMMAS AT HER . —FF
(e L HIRBE b - AEE RO T WRAE - MK BRI EZREE
BAEMAFEf > R GREGRENLFEHEE > S REERSHE > K
KEEFOREERR MMl A~ 2 MENHERERER  LRT
G Z o MAEFEREZ - MM EZESOE A BT ARy A2
AATER - CRRBERRGT) HE RS R 2 AKE - LA 255 E 2dan » A
DA B 6 R N R A R TN 3 RGO 1 (R N S <P N



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 205

BErEpEEEERT >  BEENHAK - IR ERMENE - IFH S 2
HERE > BFEEFRAGEMMEEEYE  WESE » FEL A" -
LR KRS -

EEERE - LR RESEEW A Ko ER G (2014F i (EE])
RPIE ) (“FREIE ") - ERZIE R R EET W o (HitE Al R
fm e RE - D ERERBUG - dEeFRI NURLAR" » S8 B Ry aR B QR
i RRMEERBGEEREFRERE?MAESERNA - NER
O BERELET - EFE > WA TEIRE K FEETE W -

SR WMEEELL R RG SR EERRE LS - T2k
GEFRREIEZIME  ER®RSAmEg - AEYER2HITHGAEX
V95 & ik o MY A wk R U 5 o AR R RE MR S B R - R AE = R B
R R Wk A FEAMHE - TRANEREHREOAAE A EEEE "
fi” > g RREBAHEMFER > WAL+ o HZEIHFERE R
RESH B T ME7E 0 I - TR 2210 5 & - BRIR R P AB & HYIRE - R
A KR RESET > RE R ESMRWEA R E” - BUFAER - &2
RERFEMEETHS N RREELESR 3 %2 B - BHRAJHK
JF AR PE B B8 2257 < R B & Z BIRE T  K AT - IR Z Al -

BUGAE BBV R AR LR - QU1E AR 2 3 0 0 0 (o B A =
{5 & WL 0L (ERE » A RE (W “RE L (ERE™ » (HBUF LI+ Bk » &
FAFROI =R - WAL= - 28 £ E8mRER
e (FREZAT - "SRR TS N2H21H R H TSI T %= - Ll
MR R - Pl EwmeREEEEERZRERES HEHLA
EHEEEEFRBERAGENGAAGE FAEAEERELARENR
B alMREEGHEEN T SGRH ARG FE © i U E G4
BB EZE A -

RERERWIRERZRES  ZJDERENREEZRECRARE —
gt ok 1] 5 2 $2 H 55— (il A e BRI g D AT R G & R AT WA JR R 2R
F i 1A IR EE 2P 6 A TR - X B B 3% v i ik B I R 1 e 3E
& o BRI AR AR RRRE - 55 (B8 5 2= T DU R R B SR B
A AWML TR SHRNIERETREIRE - BHILA] R =
REIRFEEBEREFRERAGE  NERFEBRAEREEMES
EWMBH TR TTEATEREZEHE -



Likg — 2016%F3H3H
206 LEGISLATIVE COUNCIL — 3 March 2016

g A REBEHMMIMBERHEENTE  AZRERERLTERA
B WEAMDH ARG AER  SRZBEGHBRASEF AT
iy E - MAKBRZAMEEEE - IIEMBEHETEE AT
By > AEFER A AR EZ R - I B IE 2 Fr L - FoEE R E BRI
WEE BUFESHEEE?

HA o mERLEHE - MHEAFERIERZKT - THBE D
HEERUBBEAR (RS ) #EF » HREML TEFEX » SEGEE
ZRART G e R M ER A EREGTE - Tl &gl
SIEMB IR ZE - AN R BUF 8 Hil R 58 F 5 3TH B IR =98 KLU - ALY
ReERZRERZFEMH R ER  BMEFFERD  tH&HRER
DTt G A% DERELAVHEANAAEHE - E2 5 0N
REEFREIE? RAREGEEN K EEAE  TREAERESGH - €
i A f 3R Ry B g T We 2 B AR TR 58 ST B D E AT R By 5 ik - AT
S B R P R A

T > Bt A B contract override B IEX(FERZEERF > S K
RPEHEE AR CEGFEENHEN GG IWEEE AR T SR
LSRR KRNI BEEFHEEFT LS EGEA R ES SR F]
o PR — 2 AR SR LB R ZRENETT By - RS &4 2 E M IE 2
BHEAERNSWAMEMEERH  TgREGNEEEEMERAG -

FH L IRG G K &R B S e A R B Al IF S e
REWWEY  BHEERBEA A W E - EGEFRE 2 ik ##HRt
AHH - EAMRELGRE &K - REIREEZIREFETEERS TIE
Koo IRBGR&REEENFEEFEANHTS - KEARGH - 0F
At AL NG R R B BE fE R [E - B & BT IR R R 50 R 7O
FE - M HARERER L (RGN WRE - KEMEZEN (&
1) 2 mir @yl > rTBEEMHE R MFERE SO ERENE -

Me@E R Rol » RENENR (EEER) BEE » ZSEE A
AT R 3L & 58 0 R 58 150 ORI 1 » (BT (r] ff R & 5 19 (B SRA0 8 7% 1B B¢
kA (B ERE]) Frid 7 A~ Ml RIEEZ 2 - BB -
Ty (o] BR 5 1 A5 i 5 A 8 J8 R e v IE A (R IR R 1) BT — HH IR 1
GRIEEENGES - ZEPIB TR EA T 0 E S K89 E 6
X0 A1E 2R A 5 B B T R B B AT RE A~ ] 2 BOR B A AR B D



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 207

B MR - "Rt - & Bk /8 08 & AR A RS & 8 &8 EryfRE -
ZAREEE (R ERBT) -

WIERIIEEHE HWERTENMENFEEHRE  —HHMERAT
?&@J%Eﬁ*ﬂ(%&@?ﬂﬁ% PlanFmE R EZFTREHFE
i - RATTEE R HR TR - BUFAGIE r3RE#HHFER
RFBEEEN (EEES) - WBE MR BN T 2201542 H 27 H B¢
LAt 2R - AEAF & R B0 09 R 8 - (8 AT gt e i 08 B3R 2 5 R0 i =
HIRFFER - 8 87— JGE BN 3K R & (& - tA] Loy B & R -

EREIR EHEE REENESANAHEEHEER TNWEEERE
MR % 2

Em

2EBE  LFE - REDGEBBO - BB R EEELAR S & K%
£ -

F B

(& HE (R A Te

EEEIR =& E R EHEEHEHA
i E%%M’TZIU\TZE?@%&

W g SO0 T ZLEBEEKHRE - FH
BUY#HERNER -

=
' 5

HEEERE  EFE O RYAMNERLR HIAGEEREEEBREAEVH
R B AR Ry AR & ke k- Sl B EWERE SRR Y
HAE UL LR 7 2 (B BOR A AN BE O 5 2 B OB 7 2 (B s A AT
SCHUAE 7 Z VA5 B - A BRI T AR LERE -

EHREMSERES JCEHEEAIF 2 - TMEY H A9 2 22 HE (R
HEMRA Al ZE R EZFEA6EEESR L - (REKRD) FE
— a0 (e (R R B ) 28 7Of - B G T BH A8 ({5 A0 (e U (B 3 25k
B T B 6T T S B e R RE A - BB MESR o WA ERERTE - A
Ry — {iE V5 Bifr B R EE AR 2R - RTBE A R R SRR SRS N9 — S TRy
R BE T UEARAE - A1 WP L5 R RE 1F o B9 6 A T 15 21 RORE 8 2 T SE
e e HIERRMEENR R  TER M WA RN G
A B TR SR B T B By K A2 R SR R RA R B e



Likg — 2016%F3H3H
208 LEGISLATIVE COUNCIL — 3 March 2016

RATIE » BUF 2 wHE (B M 2 R s Tl IR F &5 5 UK
A K EERESR ERN G BEZE MM e E R HA MR - BER
i BNE ERFE SR RE T EUER B REREHMRIANLEE
O P ARHSE - EF - WEEHERNECEESERE - %
B AE#E - WMEFEMFHEE > ERMOLK > RMASEBEEE
IEZE o QA TE B ) 5 2 0 A PR 1) 2 7 22 28 TR Y B =0 » B 5T B2 sk P sl 1y
HIEE O MR E - AERHE - IR W E G 1 DLEE Y -

HENYEB AN GREHIFI0ME - AL FE Y #LEH
HETER - EHZ A S TFI60MEayaguh - (Fr] 32 i KAl 1
e IS SRR A (Hal AR % & PP 360 1 38 4= S5 i A/ &5 "
“cap”[E - ETHM M ESHERESEGRIIEER M THFNER -
HIEE 2 A Re MBI Ay - DALRs 5% 0 b BT 82 7Y il 55 6 3K (Terms of Use)ill:
AN T FFE R

® & b sk & b1 36048 B Al b 1Y AR 75 R —— R W] DAL Bl &
A uhE & HorpF B R AT RE A i h 2 A "(License and Site

Access)Hy—Efi » i F R FE & 5 H 5 Bl 3F 0T 38 19 RE PR AN B 45 A A 1k
NHANANEESNHFEFEEN SR B ANEEAMEEE AN EEMAT
AR o "HLIE SR SC A0 R ¢ “This license does not include any resale or

commercial use of this site or its contents or any derivative use of this
site or its contents.” -

12 N _E e A58 K - e BRI 4 IR A6 ] 2 T2 T ' R o T AL B
[ 5 A e EF BYE Ry - & DA 8 B % W) 7E Ll o R Sk A H1 A 2 Ak T
{r] 7 4 F & (derivative use) iy i 25 7 6 H SR A » DL "cap” & MU H
EORHET BT AR B R - SRR R RE R R 2 R AR R 1Y AL b e

il

LREHHEAENFAMRNK  EEFEMmILIERMER - IS
EEFEAMRVEH MR AZEEEHCWHEHCD - FH £ ELER
HTAE ARSI AZER » £ LIRITM IR 2 NE & 8 E iy
TVBifguh - B F BN - AEFF LA N EFEMAER® -

e ml DUTE) R 22 51 att TV BRE Ul Fr ik B 28 LB SCA R = R T M 25 g
& R e 6 B OUE AT 05 20 (R 15 18 AN BROFS A2 Bl ) 3 A il 85 e &
AT ML HE S EE S EER - HE > o # > #A B BIETmAE
fEdn ~ BRI ~ BIE B8 N & 1F 2 B s ~ BRF il 55 B9 4 R0 1 25 DA
(T 7 20 BIE L ] A e B R - BB iR S RN F R =



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 209

WA EAFF - ATl BRI EI R RAE < 2 k6 5 = A1
EATHEE - FriES ey Bl sl ZiA Al Bl - BTl AR R 4
BAXFFEHEBIERE A oMERRELESUESR -

EFE > RMEEZNARIEREERE - (RERE) ’KPE
hE a0 R LEER R R R IR R - B OE R - GE N R GETE R
IR Z= By R am B e A & #1020 - 125 BUF 2 HIR &R &R RRORE BE
BANE P FrERERERMHEE -

TR KERES  XFHEHEBEX -

HBRBEJ EFE NHERELAEERETBRNEMLSGCRABEAMLE”)
MEFHERNILGERS - KREMMLGS XM T ML HE KA
AT L G F AR EER AR - 25 WEG KRS
[m AR AT A R AFRE(I R E M KRR AEN LS ENHES -

Bt WEBRNE > SAKEREMLAEEANFNER - ZEA
ERENFHMEBOR ENFY - ARG E - Fh (LR
WA LEERNEHEE — W LB &V AY RO BUR RB B - {F R — (i
e sE  WMHARELEERFEREE. ...

(B (& €5k B Uh B 2)

EREER

I
-
%ﬁlﬁ
i
pa{1i(}
anf
%.H
4k
s
H
Haff
He
o
=¥
anf
ot
@
I
(i
D

BRIZXEZE : £F B TRREEFZE VU ES L VPR HEIZEG
HERBEF R E N -

EREXIRE UE FEEAGZEREIGRE -

(EEEEER - ZUE A RN G HE)

EREIR : WAREHRE  FHEEARS -



Likg — 2016%F3H3H
210 LEGISLATIVE COUNCIL — 3 March 2016

WRBEF - EH > RWAHRE > FEMEMEL RERBAAEE
ARG EEATEANREERRE EME2EBURELE - WEEEEF
E—{EE A~ B B Y IR BOR R R BT - R DL RS T - K
REFREGNRECE - KMe L EEEAMTIRG G0 %8 LK

e

BA

HE - BRTREMAGZH - AR EEMERFRZ AFE
i

GRS E AR R AR FEEN—HEAY A
B BRHT CRRAERRDI) - 7R ST RS FRER MR 15 5T o 01 A0k BB FE A T
55 5 T HE G5 AT S TR R 5T o R P A IR B e S
F - RO - FUEJETE 98 S R M AT RS (R R RE o T EAE IR A & 0
Ve e 1

KRAEET A 5 KA R BRI A BB - 2 R#EHBEHERE
PLOEE R EMENITLE B2 BOFREEREMAENER - H
HR# 5 2 RWRE M ECR  EBORVILE - WAEERGH - £33
RF B RRORE BRUCSR .Z T » DL AN FE I BE $4 BiRy BR BE RS BT IL A B Y R
1= BB 3 5 iR B R R R R PR B S R RS Y ME R R E B S R —
Mo HENEZEREED -

o T B 3B R FRIE 7 AR A W A B 0 S5 4B OB BE R > A SR
k2 T B R B R A R AR - A1
K B AR A A B - (R S A R 6 L S| KR T S
THER S R EREE ML R - HE AR AGHRE -
75 B fth 6 %R 15 3 TG RR — B T B T 0 % K H
B AT DL A B R A K - LB - SB 78 A b R AR I T DL f
i HRARIFRERE  ERENMERAE L ERERERE
5 9 R OB M 2 - O B O 4 B 3 PT RO (B (B ET) )
B o ghiE A R S R R AT -

Ryl Rg R H B REGHK » S PREHEAER 0 GRE ? HE » &
e IR NEERJEER —K/ITRAERE A
e EEERAIDHEE  —EERBE T R RIGERB 2~ g
WRANGR LA EE AT HERMEKERELERNAERE
ERRE LB/ N REAESEH L - AR A A g — & KIR
EWMDUE R AR EARE R T R RVE#H R Efg
KA H 55 T 904 5 P 289 2 F & e



Likg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 211

(RE=ZFEFREEZZENARIFIR

WEHEBEE T el R AmERE - W REEME R
MEME ARA LS EaY5a] - AGERERS ML ABEA
ERE S BRMEHBBZE - RMEB KR — & % 3% E # (intellectual
property) » and intellectual property is unique in this nature - kg ff Bl &
B ERN T BIE - R EGE TH M S ERRE > S EAYR
EESRAERENEE > HEHEHEMM E@I—FE » —REHEN—
X E)E R EAEE ?

L BEREMAT EFFE G L — M HEEAF R o - 2 a0 R
HENEABHEERES L RAEHRLE - PRREZEETAEI - A
REANEHEHERER —F BEEATAENME - HEZ > BHEEAR
eI BB R L B R B E AN EEE L DT
fir 2% o DAIRE - ol 5 R BRIy RROME 8 5 N OF 27 R 58 (1 LC ey e - Al T8 R 2
THEMERE . #FAEEAMAEHENFEERE REFEEEHEE--HE
RAH - A BE R =585 (8 LLm - DARs R R B W 4 3k 00 B 8 B 2 (11
M—EE > —fE s —XEZF)eFEE LN ERE -

WRHEHRA AR DA ENREE - EHBORRED - INE#HE A
AL AR HRROHE 20 A~ RRBEBE S A B DL BT U8k 8 (8 iR~ 925
WOREAE O B &I H & 782 B8 0 - 55 2 2 Al A M 1F R 5L
FECFRIEBEEEERER  foB0R &% itg » REMAF
NRAKAERTGm > E T BHICERAREMNERE AR EFTEEK
Y B HE R

IR TR B S AR R Y M 2 IS S T R R AE Y B2
{18 P 1y JE 1 WK — {1 A RE 2R 5 g - DAWR — {61 72 8 2 BT SR = RROHEE =2 PR &
WA R - 2HZDERESHE EEBCHEM - RMERE
T A AN [ B #0502 R A M R R R Y R O o AR T M RE R 5B (E
2 8 55 0 B AR A A 5 225 3t BT vk 5T IL FE A A [ BY BOR - DLgt
AR EE  MIRFES R BRESAFME - EEMEZHEE
M EMN AR 2R  RHEEREGHEEE 8 -

A0 R BURF BUR TR E 8¢ AL T A e B ER o - (B BUS XA BEE A
B 1E OR G & 0 1Y PR & A 2 B8 M R S BB BUR AT a8 B BUR R fE
T EARS M - 5 W IETLAT H H AV - & i 3L BUF BURAY HE -



Likg — 2016%F3H3H
212 LEGISLATIVE COUNCIL — 3 March 2016

REAR ChRIERR BT ) ABFEH TAFREER R - BT &g
BT EIEZERGGIER » R AGRREREELEES T - REFER
B BHEG NRE > BFEZEBCRTETH - fEERFIEEPETH
ERASAGHAMAGNEREELD G T kT ROE#E &
Hl - B P ROBBE P R ER - frll» IWEHEHRER > 7%
AJ DAtE ## 58 M E -

WA hfE K - REEIAGAIR#EHAIL S ERARIEH - "R
AFRENESEN AR RESIRNK - AFEXHFN” » WEKE
—EIREE A WMRAEEFROZE - A REEENZ T HE(E
R~ BURHIRE) KRS EABERRKRE - TRV &2 & E

...

(5% I B 3 5 0 )

REEEZEXE  UBEEE  REEERE?

6 B

ﬁ#ﬁ

B WEREEE N -

REEZEZEXHE: WE FEEASTZEREIGHE -

(EEEEER  ZUE ARG HE)

I

REZZGIE @ ARER

x5

il
anfi
[
\‘ S
iy

B 5%

]

p=q1)

SRAAEBEE ¢ AR TN 0TS O A A A A
RE AR E MR E R e TSR - R R S
T A T 7 9 3Rt P 75 S 6 50 B A~ S B B o 1 -

AAREHEBREHE  BIMREOEEEEXESHEWH
(retrospective effect) FIjE « 735 75 1 - B/ 8 B 1F [l fE - 1% -
gl B — A JEH E % W fF & . & Bennion on Statutory
Interpretation « 2 4% i % i it A 155+ 43 BB SE A - £ = h 5201



kg — 2016%F3H3H
LEGISLATIVE COUNCIL — 3 March 2016 213

H » Bd A “Retrospective Operation of Acts” | i “Presumption against

BN

retrospective operation”$£ | » “Unless the contrary intention appears, an
enactment is presumed not to be intended to have a retrospective
operation.™;8 EERE SRV - MR —HEPIREMRHUEEM T » 214 F
HEMGE W Ty - AJEEER - F M iE a1 ARSI & 16 58 1 5 S2 &
AR EEEMAEEW IR - WA MBROREANEESRER -

“The essential idea of a legal system is that current law should
govern current activities. Elsewhere in this work” —— Fl 245 E &

= — “a particular Act is likened to a floodlight switched on or off,
and the general body of law to the circumambient air. Clumsy though
these images are, they show the inappropriateness of retrospective laws.
If we do something today, we feel that the law applying to it should be
the law in force today, not tomorrow's backward adjustment of it.
Such, we believe, is the nature of law. '... those who have arranged
their affairs ... in reliance on a decision which has stood for many years
should not find that their plans have been retrospectively upset'.”

“Dislike of ex post facto law is enshrined in the United States
Constitution and in the constitutions of many American states, which
forbid it. The true principle is that law looks forward not back.
Retrospective legislation is 'contrary to the general principle that
legislation by which the conduct of mankind is to be regulated ought,
when introduced for the first time, to deal with future acts, and ought
not to change the character of past transactions carried on upon the faith
of the then existing law.' The basis of the principle against
retrospectivity 'is no more than simple fairness which ought to be the
basis of every legal rule'.”
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H & Bl 3 B LG Be f£ 2014 2 7 F 29 H By &f & - Baroness
NEVILLE-ROLFEZ E 5 fE Ry  “I thank colleagues for the points
raised in this debate and for the high level of technical expertise that
they have shared with me, so new to the Dispatch Box. First, | will
address some of the points made by the noble Lord, Lord Stevenson.
As noble Lords know, the Government support growth of the creative
industries in multiple ways. | am a new and passionate advocate for
doing this broadly and through intellectual property. We recently
announced £16 million of funding from the Employer Ownership of
Skills pilot to boost skills in the creative industry sector.”#A % ith 27 32 H

L P HL At 5 T 52 15 BIRE 38 RO Bl A SR Ry S R -

MmAERREG &8 EEEN—E » MhZEK# : “The noble Lord
chided me for not covering the question of contract override in my
opening remarks but | wanted to hear what he was going to say on this
important issue. The presence of the contract override clause gives
users, consumers and businesses certainty and clarity that the exceptions
apply in all circumstances regardless of the detail of a contract.” 5 &y {f
FRIIFFEE MBREH st EE#E AR MEHE
H e N RE B HE E MEADVE T 4 - “certainty and clarity that the
exceptions apply in all circumstances regardless of the detail of a
contract” - —E: 2IFF EHER > ZATHRE - WR —HLANE
R DA R A A EER T AR ot gRHEREARE
Ve JRE BB R — EUE o BT L R (] IR 2 B B SR AR H R A
e EE M - A fE IR B AR A - (2 R A 3R Y “certainty and

clarity” -

SR 1% i B 36 - “Without such clauses, restrictive contract terms could
prevent the uses permitted by the exceptions, thus preventing benefits
from being realised.”#l 38 2 37 /Y “benefits” 2 & {9 B4 BF B 30 09 2 5]
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B B AR AR A AL N & A BRI - & RO HI 22 & 0 AR B 1 #EE -

e WA 26 F] - “Without such clauses, restrictive contract terms could
prevent the uses permitted by the exceptions, thus preventing benefits”
—— public interests —— “from being realised. This is not merely a
hypothetical fear. Many responses to the various consultations have
told us that contracts permitting access to copyright works frequently
contain terms that prevent users from carrying out activity that
otherwise would be permitted by law.” 3 & H =R IREFHEE A » DLK
frEREZag FEAMMER - “RAHEL BAEH - A gED
FERAA N GRFCKIEFIER 2 - "HE > B — TR EREE AR
PR& &) e B MERy R > MfER « “N 2Ry MARKRE/R LI GE
e (HFPR B AL & 5 5 KO R ) & o0 B R R R mT REE - "R
B BT IR E WA ER > W R IR AR = O E B A ER R
AT HAA NG RKRFIRAVER R LR AFRILEE > R
HE| TRV =0

REREERL > RERFDEEZRNIEE LR HE -SRAE
G DM AER IR REERE LR ER S aEEHRS - A
DL B BT 78 T W 5% 12 K A 52 B AR - i K F P ] DU S <2 B & Y
PRl - i Al AP B R R R R N 2 B s B - SE R S B YA B

I B2 % 2t ¢ “The noble and learned Lord, Lord Scott ... in an
interesting intervention talked about retrospection. When we say a law
Is retrospective we mean that it takes effect in the past and therefore
could affect the legality of an action that took place in the past.
Obviously we are not allowed to do that with this legislation and we do
not intend to. However, that does not mean that the new law will apply
only to new contracts. The law will apply to contracts regardless of
the date on which they were formed but will take effect only after the
new law comes into force. The contract override provisions simply
ensure that, where the law provides for an exception to copyright,
people are able to rely on that law without having to work out whether
there is a contract term to the contrary creating a whole patchwork of
different legal situations.”
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# 5k /2 “people are able to rely on that law without having to work out
whether there is a contract term to the contrary creating a whole
patchwork of different legal situations.”
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#F = H 6 “Ensuring that the personal copying exception cannot be
overridden by contract terms will mean that consumers are given clarity
and certainty over what they can do with the media they buy. Most
people assume that the law already allows them to make the type of
personal copies covered by our legislation. Very few people read the
detailed licensing terms that accompany digital downloads. We want
the goods so we just tend to accept the terms. Ensuring that the new
law on personal copying applies in all circumstances, regardless of
contract and licensing terms, will bring much needed clarity to the law
and fairness for consumers, which | welcome.” 8 —ERIEH B » 177
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contract overridef#y (¥t 5]3ft) : “The draft Regulations contain provisions
which seek to ensure that users can rely on copyright exceptions despite
contract terms to the contrary. Several of the submissions to the
Committee, for example those from the Alliance for Intellectual
Property, the British Copyright Council, and the Motion Picture
Association, voiced concerns about the acceptability and workability of
the contract override provisions.”[A] £ - %[5 BT th U 2] & Hi By 51 3% =
RE KW BE ~ 5[] fi ME 74 & FI Motion Picture Association(B[l & 7 ¥k i 37
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discussed these concerns in our evidence session, and pressed for an
explanation of the justification which the Government saw for such
generic provisions which would cut across the normal operation of
contractual agreements between producers and users, Viscount
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YOUNGER and Ms HEYES told us that the effect of the provisions
would not be retrospective, but would apply only to new contracts; and
that the provisions were precedented, inasmuch as an existing exception
allowing material to be photocopied in schools could not be overridden
by contractual terms.

“We note in this regard that the submissions sent to us by the
British Library and the Wellcome Trust both support the contract
override provisions. The British Library has commented that "without
this protection, every user of a digital resource in a library is expected
to read ... what each contract allows or disallows."”
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MR ABRAHAM SHEK: Chairman, at the Council meeting on 4 February,
Ms Claudia MO expressed disapproval of my view, saying that the current debate
of providing contract override provisions had no bearing on the separation of
powers, and it was not proper to force citizens under the threat of legal
challenges. With due respect, Ms Claudia MO's judgmental approach to the
matter is fundamentally misguided.

Had she been here the last two days, she would have listened to the other
side of the story and what Mr Alan LEONG talked about as recently as about half
an hour ago. He talked about the separation of powers and the role of legislators
in the making of laws. And earlier, Mr Albert HO also talked about the role of
legislators — this is why we are here in the spirit of separation of powers — and
what to make of law.
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Since day one of the debate of this Committee stage amendment, the
pan-democratic camp has been speaking as if they were judges, assuming, if not
adjudicating, that netizens' or ordinary web users' rights are more transcendent
and beyond challenge in every scenario. By following this line of thought, they
therefore adopt an across-the-board approach, tilting the balance in favour of this
group of citizens while sidelining the legitimate rights of another group of
citizens, that of copyright owners, whom this Amendment Bill aims to safeguard.

For them and for all others, there is no ambiguity — | repeat, no
ambiguity — that it is the Government's policy to protect citizens' right of
expression. Meanwhile, it is also the Government's policy to uphold freedom of
contract and safeguard copyright owners' legitimate interests. Our role as
lawmakers and the Government's role are to respect this right without bias.

As The Law Society of Hong Kong has stressed, there is no evidence that
contract override alone has rendered the current copyright exemptions undable to
achieve the benefits intended. It is inappropriate to strip copyright owners of
their right to freedom of contract because of the unwarranted fear of some people.

Chairman, the Administration has introduced six exemptions for copyright
works in the Amendment Bill that, upon endorsement by this Council, will give
effect to the legitimate intent of the Administration and the legislature for the
protection of netizens' rights. The six exemptions would become part of the
Government's policy. By incorporating such intent in the Amendment
Ordinance, this might entail something more than recording the intent in the
Hansard alone. Isn't it a pragmatic and responsible way to discharge our duty as
lawmakers?

As some of the Honourable colleagues have highlighted, it is doubtful that
contract terms can override the legitimate intent specified by the Amendment Bill
after passage. We know that as a general rule, certainty in law is preferred, as
earlier said by the Honourable colleague, for it makes legal outcome more
predictable, which facilitates the provision of meaningful advice by lawyers to
their clients. On this ground, it is arguable that these six exemptions for
copyright works in the Amendment Bill, namely parody, satire, pastiche,
caricature, quotation or reporting of comments on current events, lack certainty.
As the Administration has given no definition for each of these concepts, this
makes individual netizens feel worried.
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Nevertheless, on the flip side of the coin, certainty implies rigidity.
Flexibility of law cannot be stressed too much when it comes to relative novice
concepts, such as parody, satire, pastiche, caricature, quotation or reporting of
comments on current events. As these concepts are still developing and
evolving, giving a precise definition to these ideas is barely possible.

As a noteworthy case in point, on the meaning of parody itself, the
European Council has given no definition on the concept of parody, and the
European Court of Justice has ruled that the application of the exception for
parody must strike a fair balance between the interests and rights of rights holders
and the freedom of expression of the user. To preserve a fair balance, all the
circumstances of the case must be taken into account. In practice, in order to
satisfy the fair balance test, it will be for the national court to decide whether an
expression of humor or mockery is in fact discriminatory.

If a parody conveys a discriminatory message (for example, by replacing
the original characters with people wearing veils and people of colour), the
holders of the rights to the work parodied have, in principle, a legitimate interest
in ensuring that their work is not associated with such a message. It seems
sensible that the European Court of Justice did not lay down any set criteria to
make this assessment given the social and cultural differences that exist between
member states. By the same token, why can't we give the Court more leeway to
wait and consider on a case-to-case basis, subject to a matrix of facts?

Between protecting freedom of contract and freedom of expression, it is up
to the Court to decide which one should prevail in each case, without the
preconception and prejudgment that either individual netizen's rights or copyright
owner's rights must be transcendent. Why should we bother to step in the
jurisdiction of the Judiciary by incorporating the intent in the Amendment Bill if
a proper balance would be struck? After all, Article 140 of the Basic Law
specifically requires the Government to (I quote) "protect by law the
achievements and the lawful rights and interests of authors in their literary and
artistic creation". (End of quote)

Even if the worst comes to the worst, meaning that copyright owners act in
bad faith by deliberately incorporating terms in future contracts with netizens, in
blatant defiance of the legislative intent and taking away the legitimate rights of
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netizens, it is improbable that the Court would simply accept the wording in those
terms at its face value. As a rule, the Court will be very reluctant to accept any
restriction or even removal of individual rights contained in this statute, not to
mention the rights set in stone in Article 27 that (I quote) "Hong Kong residents
shall have freedom of speech, of the press and of publication" (End of quote); and
in Article 34 that (I quote) "Hong Kong residents shall have freedom to engage in
academic research, literary and artistic creation, and other cultural activities".
(End of quote)

In addition, section 192(3) of the existing Copyright Ordinance also
reaffirms the Court's jurisdiction to prevent or restrict "the enforcement of
copyright, on grounds of public interest”. In case of dealing with contract terms
aiming to restrict or remove individual rights from existing statutory rights, the
Court will shift the burden of proof to the claimant (the copyright owner), and the
claimant must prove that such terms are probably incorporated with
communication conducted with particular attention drawn to the defendant. The
claimant must also convince the Court that the use of such terms to restrict or
remove the right is justified.

Since Hong Kong's legal system is originated from the British legal system,
which is moving away from caveat emptor (that is, "let the buyer beware") to
promoting consumer rights, in particular, in cases where there is unequal
bargaining power between parties to a contract, it will be outrageous to imagine
that the Court will permit a copyright owner to rely on some unreasonable terms
improperly incorporated in a contract only to drive away netizens' rights
guaranteed under the exemptions of the Amendment Bill and the relevant
provisions of the existing Copyright Ordinance and the Basic Law.

Chairman, the issue in contention is pertinent to the doctrine of the
separation of powers. Perhaps, Ms Claudia MO had better read the Basic Law
and the Copyright Ordinance, as she is unaware or has just pretended not to be
aware of it. Since the handover, with the intensifying political polarization
between the Government and the opposition, as well as between the
pro-establishment camp and the pan-democrats in this Council, the popularity of
the Legislative Council and that of the Government have continued to diminish.
An increasing number of people show little respect and trust in this Council and
the Government. This is indeed pathetic.  Since the two limbs of the separation
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of powers — the legislature and the executive — are overwhelmed by divisive
and cynical atmosphere, a piece of legislation submitted by the executive is very
often not judged on its merits but on the political basis or even political
calculation by some of the Honourable Members.

Earlier, Mr Alan LEONG said this was the Government that they did not
want. | must say here that this is the Government that we have chosen by
election under the Basic Law. It is our legal Government. As far as this
Amendment Bill is concerned, the division between proponents and opponents of
providing contract override provisions, among other issues, has not been
narrowed and has no signs to be narrowed even after the recent effort of the
four-party meeting.

Chairman, the pan-democrats' panic seems overdone. Even if Ms Claudia
MO and pan-democratic Members do not trust this Government for fear of more
and more political prosecutions after the passage of this so-called "Internet
Acrticle 23" legislation as reiterated apprehensively by Mr CHEUNG Kwok-che in
his speech on 24 February, they should trust the Court's independence and
impartiality by the Court's affirmative disregard for the consideration of the
people whom people have relied on.

Chairman, I concur with Mr MA Fung-kwok that we should not create
confrontation between netizens and copyright owners. It is unjust to demonize
copyright owners, who do not deserve it. No netizens and copyright owners are
above the law, and no netizens and copyright owners are below it. Let us render
to the legislature the things that are to the legislature, and to the Court the things
that are to the Court.

Thank you.
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MS CLAUDIA MO: | wish the international community would truly understand
that in Hong Kong, we honestly care about the protection of intellectual property,
copyright, so on and so forth. Our concerns and our jitters in Hong Kong
regarding this Copyright (Amendment) Bill 2014 (the Bill) are essentially
political.

Only a couple of days ago, | came across some Reuters copy, the headline
of which goes something like ... It called itself exclusive. It says, "Major
powers team up to tell China of concerns over new laws". What major powers?
The United States, Canada, Germany, Japan and the European Union. And what
new laws in China? There are five of them apparently, and one of them is this
draft cyber security law in Mainland China. It was a very rare joint move,
according to Reuters, for the five ambassadors to make the same concern to
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Beijing, trying to pressure the Chinese Administration into taking their objections
very seriously.

What | am trying to say here is, if outsiders are concerned about new
Chinese laws concerning cyber security and things, then here in Hong Kong,
under "one country, two systems"”, we are just as nervous, and we have every
reason to be even more nervous. This new cyber security law is still a draft only.
It says something like the cyber security draft in China is going to give sweeping
powers for the government to combat perceived threats, from widespread
censorship to heightened control over certain technologies. So foreign
companies, in particular, are not too pleased about this.

And, another feature of this new cyber security law in China — just one
paragraph, please bear with me — is, according to the Reuters copy: "On the
draft cyber security law, all five ambassadors were particularly concerned by
provisions requiring companies to store data locally and to provide encryption
keys, which technology firms worried may impinge on privacy and mean they
would have to pass on sensitive intellectual property to the government in the
name of security.” That is what they find very, very worrying.

Now back to Hong Kong here. Of course, we run under “one country,
two systems”, and all these political jitters are here to stay. | am sure, Chairman,
you have come to know that the American Consul General in Hong Kong has
actually visited the Legislative Council here, not just myself but also "Slow Beat"
(“1& WA ™) in particular, the two of us at least, to try to lobby us to pass the Bill at
hand, saying that that would be doing copyright owners and holders in the United
States — trade, transactions and Hollywood movies included — a huge favour,
so on and so forth.

| would like the American Consul General in Hong Kong to realize that
this is not just about business copyright we are trying to protect. In Hong Kong,
as | told him at the time, it is a matter of politics; it is all a matter of politics.
And of course | am not saying here, "Oh, there are political worries and so we
need to sacrifice copyright or intellectual property protection to politics. Oh,
they are political players so they are playing the game."” No, that is not what |
am saying at all. What | am saying is, our political worries are so valid and so
legitimized that they are all for real.



ik — 2016%F3H3H
276 LEGISLATIVE COUNCIL — 3 March 2016

"One country, two systems"; we are supposed to have our own say on
things, everything practically, other than defence and diplomacy, right? But no.
Hong Kong has been quite so what | call "Mainlandized", colonized at the same
time. The Government has actually acknowledged that the Bill, as it is, is
flawed and not perfect yet, but the Government claims it is quite willing to look
into things and we can have more revisions, discussions and what have you
afterwards. But pass it first; the passage, we need it first. Ha, ha, ha!

It boils down to a question of trust, and we simply do not have trust
between the people and the Government in this city. And please note the word,
"complete” lack of trust, complete with a capital C. So the Government says, "It
may not be perfect yet. But allow us to make it better, if not actually perfect,
afterwards. Bear with us." Do you trust this Government?

Allow me to repeat, Chairman, | actually talked to two veteran China
watchers very thoroughly about the Bill. | asked them, "We are not lawyers, we
possess no legal knowledge, and we are not IT experts either, but from a common
sense point of view, what do you think? It is a matter of trust, so do we trust this
C Y LEUNG regime about making things better afterwards?" And both of them,
both of them, almost in a chorus, gave me a categorical "No": we do not trust this
Government. Of course, the Government will again ... the officials will come
back to say, "Come on, you guys are very greedy. You are insatiable. The
Government has already made concessions after last time." We all remember
that saga about four or five years ago. The Government has now allowed
exemptions regarding pastiche, caricature and — I forgot now, humour or irony,
to that effect anyway, right? But it is just not enough. Of course it is not
enough, otherwise my very Honourable friend here, Mr Dennis KWOK, would
not have raised this contract override amendment. He finds it absolutely
necessary, and if minus the word "absolutely”, I am sure Mr KWOK's
professional colleague, Gladys LI, also finds it fairly, if not absolutely, necessary.
That is why she made her statement today in support of what we have been
fighting for here. And I did say, our political distrust — now mind you, it is not
mistrust, it is distrust — stems from the fact that Hong Kong is being
"Mainlandized", colonized.

This CY LEUNG regime is not running Hong Kong. It is ruining Hong
Kong for sure. Just to give you a tiny bit of an example as to why we are so full
of anger, frustration and resentment to the point that we have no trust for this
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Government, and for the Bill, as we are talking about. The number of Chinese
tourists last year in Hong Kong was 46 million, and they are already crying
"bloody murder" or something, when the number of tourist arrivals to the whole
of the United Kingdom last year was 36 million. Us, a tiny city, 46 million.
And the Government says our tourist arrival numbers are down and we are dead
meat already. "Mainlandization", and the proportion of Hong Kong's external
trade involving China is up to 50%. Colonization, and the proportion of
Hongkongers who identify themselves as solely Chinese is down to 18%. So
this is the sentiment in this town, and this is why.

However, we agree that copyright protection or intellectual property
protection is just as sacred as motherhood, well, most of the time anyway. We
are against what is in the Bill as a text. We just cannot agree to it. It is not
agreeable at all. And of course, you have heard of local media self-censorship.
Self-censorship is rampant in Hong Kong and that is why more and more people
are going online. We go online to get information that has not been
self-censored; thank you very much. And we also try to get information that
definitely has not been officially vetted; again, thank you very much. So, as a
result, online media these days have earned their label or tag as the fifth estate of
a modern society after the executive, the legislative and the judicial branches and
after the fourth estate of society, meaning the media, the traditional or
conventional media. So online freedoms are more than just treasured in Hong
Kong. People and netizens are saying they will fight to their last breath to
defend whatever freedoms they have got in Hong Kong. And of course, when it
comes to local media, can | remind you our top English daily — I mean there is
only one, basically, called the South China Morning Post — has just been bought
by Alibaba. Ladies and gentlemen, this is not just "red media" in Hong Kong;
this is "red star" over Hong Kong ...

(RE=2ZgEFREERERBERFTR

DEPUTY CHAIRMAN: Ms Claudia MO, this debate is on contract override, but
for the past 13 minutes, you have not spoken on it. Would you like to come
back to contract override?
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MS CLAUDIA MO: Contract override is very important.

DEPUTY CHAIRMAN: This debate has nothing to do with South China
Morning Post or whatever. It is about contract override. Would you like to
come back to this subject?

MS CLAUDIA MO: Can | draw your attention to the fact that we are talking
about contract override for sure, and my colleagues on this side of the Chamber
have categorized and listed a number of reasons already. And | am telling you
as to why even if some of us would agree that this contract override is still
debatable or say "let us wait till after the passage of the Bill", they would still
tend to agree at this juncture that we have to say "No" to the Bill as it is because
of political jitters. That is the point. And what political jitters? | am trying to

reply ...

DEPUTY CHAIRMAN: The Committee is debating contract override. Would
you like to come back to this subject?

(B A% 2 5 Bl 2k

MR CHAN CHI-CHUEN: Deputy Chairman, | would like to make a quorum
call.
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MS CLAUDIA MO: Exactly 30 seconds | have got left. The Chairman proper
just now managed to put up with me for 13 plus minutes. | find it very curious
that you just said down there and then you started challenging the content of my
debate, | would call it. So, | do not quite understand. What | am trying to say
here is, if outsiders are concerned about Chinese cyber security laws, | do not see
why we in Hong Kong, we Hongkongers, cannot be worried about our own. (The
buzzer sounded)
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“My Lords, | declared an interest in this debate. | was a member
of the Select Committee that produced the report to which reference has
been made. | agreed with the contents of that report wholeheartedly
and recommend the forcefulness of the views expressed in it to your
Lordships.

“The importance of this is plain. There are a number of
individuals who create copyright works on which they rely for their
livelihood. They are entitled at the moment to the protection of the
law of copyright so that the work they have brought into existence is not
taken advantage of by others, without reward for them. The
regulations now before the House will have a very serious effect indeed
on people of that sort.

“l agree with the noble Lord, Lord STEVENSON, and others that
this is a change in the law that would have been better brought about —
if it was to be brought about at all — by primary legislation. The
House could have gone into Committee and amendments could have
been put forward and fully debated. To use regulations to bring about
a change in the law of this extent seems to me a misuse of the legislative
procedure that has been adopted.

“l do not want to add to what the noble Lords, Lord STEVENSON
and Lord CLEMENT-JONES, and my noble friend Lord BERKELEY ...
said. | agree with what they said but want to draw attention to the
aspect of contract override, which was discussed in the Select
Committee. The Minister who gave evidence to the Select Committee
was the noble Viscount, Lord YOUNGER, accompanied by Ms HEYES.
He defended the legislative proposals that your Lordships are now
considering and raised the matter of contract override. He and Ms
HEYES informed the Select Committee that the effect of the provisions
in the regulations,

“"would not be retrospective, (G& /2 E B : “would not be retrospective™)
but would apply only to new contracts; and that the provisions were
precedented, inasmuch as an existing exception allowing material to
be photocopied in schools could not be overridden by contractual
terms".

“However, we are not talking now about education but about private
use.
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“The text of the private use regulation does not confirm the
assurance that we thought was given by the noble Viscount, Lord
YOUNGER, that the provisions,

“"would not Dbe retrospective, but would apply only to new
contracts”.

“However, in Regulation 3, new Section 28B(10) of the relevant Act
states:

“"To the extent that a term of a contract purports to prevent or
restrict the making of a copy which, by virtue of this section, would not
infringe copyright, that term is unenforceable",

“so it is retrospective. It would apply to negate the content of
contracts that have been entered into, perhaps since the Minister
appeared before the Select Committee in May and gave the assurance to
which | have referred, which is set out in the report. That assurance
may have been relied on but the proposition that this retrospection can
now be incorporated in the regulations seems to me quite wrong. |
hope that the Minister will comment on that when she replies to the
debate.”

HW A Ry (ol 38 AL — B 55 2 B2 - B E R BB IR H - 8
iR FEMD  HERELEGwE LSS ZEERYEGS
ERAREL Y g A EMARS &8 @B ERRR  RZEEEEARK
N2 KRB A& &SR 2 25k 2 m5SE 5%

IS (E S EX L EE TS O

friE | HRERBEBFRAE  M@EEEE LB FEFT
fR e - BB SRR A 1R S AN AT FR B W D Y R R EHDE B - “This
means that under this provision you cannot create a new law that has
effect in the past. That is, the law cannot be retrospective.”;E 5 &+
TERE REFRBRZ X MR -EEAICHERHEREW - X
FEAEEWMT -

“However, this does not mean that the law will only apply to new
contracts. The change applies to contracts regardless of the date on
which a contract was formed — but it only has effect from the date of
implementation. For example, a relevant contract that runs from April
2013 to April 2015 would be subject to the contract override provisions
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from the period the regulations come into force (e.g. 1 June 2014) until
the end of the contract in April 2015.

“This was summarised by my official, Charlotte HEYES, at the oral
evidence session, and appears on pages 21 and 22 of the transcript.
There the Government states that the proposed changes apply only to
contracts going forward.”

Then, she went on “From now on. It will not be retrospective.
We are not allowed to do that under the terms of the European
legislation.

“We are continuing along the lines that exist in law already, and it
is not undoing all contract law; it is simply saying that where a contract
exists going forward it says that you cannot do X, which is then going to
be allowed by the copyright exception that we intend to introduce, that
part of the contract would be unenforceable going forward. The rest of
the contract would remain in force, including any fees that have been
agreed as payable as part of the contract.

“To add to what was said at the evidence session, the Regulations
could not purport to affect liabilities that have been incurred in the past.
Were they to do so, that would be retrospective. Nor can they entitle
customers to refunds for goods or services provided in the past. What
they do is to affect the enforceability of terms in existing and new
contracts going forward, so that those terms cannot prevent a person
from doing acts falling within a copyright exception on or after the date
on which the Regulations come into force.

“The Government's guidance to the public supports this and
includes statements such as:

“"However, where the new law permits more than the licence, the
licence holder will be able to rely on the new law. The licence will
still be valid, but a licensee cannot be made to comply with any term in
so far as it seeks to restrict something that the new law allows."

“"Once the law has changed, you cannot be made to comply with
existing licensing terms that would stop you copying material, as long as
you are copying for the right purpose and obey the conditions set out in
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this guidance. However, all other terms of your contract that are
unrelated to copyright — including those covering how much material
you can access — will be unaffected."”

“Lastly, I would like to re-iterate the point which we made during
the evidence session that contract override is not an unprecedented
concept. As was noted at the evidence session contract override
provisions of this type already appear in a number of places in the
Copyright, Designs and Patents Act 1988. Indeed, contract override
provisions of this sort have also been present for many years in land law,
employment law and consumer law, to name but a few. They are there
to provide legal certainty and protect beneficiaries of statutory rights.
They are very common.”
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VEMNEI09EH EE R « “The Dangers of Using Contractual
Arrangements to Expand Copyrights Freedom of contract assumes that
users are the best guardians of their own interests, and that if users did
not believe that they would benefit from the transactions in which they
waive their use privileges, they would not enter into such transactions.
Thus, the court of appeals in ProCD 11(3& & 3 & &% = % FE B Al 5A) held
that "[t]erms and conditions offered by contract reflect private ordering,
essential to the efficient functioning of markets” and should therefore
not be subject to preemption. Terms of the contract, the court held,
should be determined by competition:

“Terms of use are no less a part of "the product™ than are the size of
the database and the speed with which the software compiles listings.
Competition among vendors, not judicial revision of a package's
contents, is how consumers are protected in a market economy.



ik — 2016%F3H3H
290 LEGISLATIVE COUNCIL — 3 March 2016

“However, users' choices in transactions regarding copyrightable
materials are very limited, because copyright law provides "legal
fencing” for works that are non-excludable. It prevents strangers from
making copies of the work, and thus forces them to enter into a contract
with the copyright owner in order to gain access. The user must accept
the owner's demands or forego the product.

“A license that expands the creator's rights in copyrighted subject
matter is tied to a product that is already protected under copyright law.
The copyright monopoly is thus being used to expand market power and
prevent competition. The copyright owner in ProCD, for instance,
used the licenses to reduce competition. A provision in the user
agreement prohibited making the listings, or any part of them, available
to any other users. The restrictions were broad enough to cover any
distribution of the listings, either for free or for a fee. The license thus
limited ProCD's competition in the market for electronic telephone
databases. It reduced the ability of users to access freely any data that
was explicitly held by the Supreme Court to be in the public domain,
even though the free availability of this data is what enabled ProCD to
develop its database in the first place.

“Users are arguably always subject to restrictions when they use a
copyrighted work. But restrictions imposed by copyright law are
limited and reflect the balance between the need to induce creation and
the need to guarantee public access to information.”
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restrictions imposed by copyright law are limited and reflect the balance
between the need to induce creation and the need to guarantee public
access to information” » =B (23 - 5] LR ILRE - L HEUE —
Sty — 7R —E S WY AT REER TR oK o [FI P EE S AR BE S i —
SO A7 FE FEE R FE RV IE oL BiliFa el E » A RBEHEF » 4L g

F12 B A58 L2 0F ah - W5 1T A0 7B HUAS P fr -

B W ER - “If copyright owners are free to use contractual
arrangements to restrict use, and are then able to use copyright to
prevent any use that is not subject to these restrictions, owners are
gaining absolute monopoly over their works.” K ZZ 3] » & G FEZE IR
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B LB X E - “When owners exercise absolute monopoly, users'
choices become very limited.”5t 255 1 - & NHEBH G A0 DL 2

HEAE SRy R - AIEBEZEIEERIR —— “users’ choices
become very limited. Users must either accept the contractual

restrictions or relinquish access to the work altogether. Although
some works of authorship may have perfect substitutes, many works do
not. Even when substitutes are available, such as in the case of
telephone listings, the likelihood of competition over the terms of the
license is low. Terms that restrict users' privileges under copyright
law, such as publishers' statements on books and shrinkwrap licenses,
tend to be uniform. This uniformity may reflect the fact that many
users do not value these privileges; for example, they do not want to
reproduce a book other than for critical review or to reverse engineer a
computer program. Even valuable uses, for which some users may be
willing to pay a special fee, may not be licensed. Owners may not
license a use — such as reverse engineering a video game console —
that may threaten their market for other products. Owners may also
refrain from licensing uses that are critical of their works, such as
parodies. Such valuable uses are privileged under copyright law, but
they may not occur under a contractual regime.” %1 5% H B & & # &
MR BRFR - 8 <5 R RORE B 5 A\ #E 5 A8 ¥ BYBE 77 (absolute monopoly) -
PRTE 2N A BE 40 A0 4T 5 B EL R A e
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