File Reference: B&M/2/1/27C

LEGISLATIVE COUNCIL BRIEF

Financial Institutions (Resolution) Bill

INTRODUCTION

At the meeting of the Executive Council on 10 November 2015,
the Council ADVISED and the Chief Executive ORDERED that the
Financial Institutions (Resolution) Bill (the Bill) at Annex A should be
introduced into the Legislative Council (LegCo).  The Bill will
establish in Hong Kong a resolution regime for systemically important
financial institutions (FIs) with a view to avoiding or mitigating the risks
otherwise posed by their non-viability to the stability and effective
working of the financial system of Hong Kong, including to the
continued performance of critical financial functions and to protecting
public funds. For that purpose, this Bill proposes to establish a single
cross-sector resolution regime conferring powers on the Monetary
Authority (MA), the Securities and Futures Commission (SFC) and the
Insurance Authority (IA).

JUSTIFICATIONS

2. As a member jurisdiction of the Financial Stability Board
(FSB) and an international financial centre, and recognizing the
importance of both addressing the “too big to fail” (TBTF)
phenomenon! observed in the financial crisis that began in 2007 and
enhancing the resilience of the local financial system, Hong Kong is
seeking to implement the latest international standards in the “Key
Attributes of Effective Resolution Regimes for Financial Institutions”
(KAs) published by the FSB in November 2011 (and subsequently
re-issued in October 2014).2 While the MA, SFC and IA already

1 . . . . .
During the financial crisis a number of governments around the world intervened

to support their largest banks, including by bailing them out with public money,
in order to allow the financial system to continue to function. This was necessary
because of the reliance of individuals, businesses and governments on the
services banks provide and the inadequacy of existing tools for dealing with the
failure of a systemically important bank.

The 2014 re-issue of the KAs adopted additional guidance elaborating on specific
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possess a range of supervisory intervention powers under the Banking
Ordinance (Cap. 155) (BO), the Securities and Futures Ordinance
(Cap. 571) (SFO) and the Insurance Companies Ordinance (Cap. 41)
(ICO) respectively for dealing with distressed FIs, the authorities® have
assessed that not all of the powers required by the KAs are currently
available in Hong Kong. The FSB reached a similar conclusion in its
Thematic Review on Resolution Regimes: Peer Review Report. 4
Without an effective resolution framework, Hong Kong, with a
relatively small and open economy and as an international financial
centre playing host to 29 of the 30 global systemically important banks
(G-SIBs) >, faces increased risks from any failure of an FI with
significant international operations. An effective resolution regime
will complement the other prudential regulatory mechanisms adopted
by Hong Kong to strengthen the resilience of its financial system.

3. Furthermore, without a KA-compliant resolution regime in
place, there could be consequences for the local financial sector as
foreign resolution authorities of cross-border Fls, particularly global
systemically important financial institutions (G-SIFIs) ¢ with
significant operations in Hong Kong, are likely to assess that the Hong
Kong authorities will be unable to support an orderly cross-border
resolution of these groups. This may result in those foreign
resolution authorities requiring the FIs to take, or indeed the FIs
themselves pre-emptively taking, actions to reduce exposures to and
dependencies upon their Hong Kong operations in order to improve the

KAs relating to information sharing for resolution purposes and provided
sector-specific guidance that sets out how the KAs should be applied for insurers,
financial market infrastructures (FMIs) and the protection of client assets in
resolution. The newly adopted guidance is incorporated as annexes into the
2014 version of the KAs document. No changes were made to the text of the
twelve KAs of October 2011. For reference, see:
http:/ /www.financialstabilityboard.org/wp-content/uploads/r_141015.pdf

The “authorities” in this paper refer to the Financial Services and the Treasury
Bureau, MA, SFC and IA.

For reference, see:

http:/ /www.financialstabilityboard.org/wp-content/uploads/r_130411a.pdf?pag
e_moved=1

G-SIBs are a subset of the wider concept of global systemically important financial
institutions (G-SIFIs). SIFIs are financial institution whose distress or disorderly
failure, because of their size, complexity and systemic interconnectedness, would
cause significant disruption to the wider financial system and economic activity.
G-SIFls are SIFIs posing such risks on a global scale. G-SIFIs are designated
annually by the FSB, in consultation with relevant international standard setters
as appropriate.

The term G-SIFI encapsulates G-SIBs, global systemically important insurers
(G-SlIs) and global systemically important non-bank non-insurers (NBNI G-SIFIs).
As at November 2014, 30 G-SIBs and 9 G-SlIs had been designated. The
methodology for designating NBNI G-SIFIs is still under development and so
currently none are designated (see footnote 10 for details).
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resolvability of the wider group. This could have a negative impact on
the commercial viability of the operations of G-SIFIs in Hong Kong and
result in their gradual transfer to other jurisdictions in the region
which have more developed resolution frameworks.

4. The major constituent parts of the legislative proposals are
set out in paragraphs 5 to 17 below.

LEGISLATIVE PROPOSALS

Scope

S. To be consistent with the requirements of the KAs, namely
that any FI that could be systemically significant or critical if it fails
should be subject to an effective resolution regime (KA 1.1), we propose
that the scope of the regime should extend to:-

(a) All banks: all authorized institutions (Als) (including all
licensed banks, restricted licence banks and deposit-taking
companies) under the BO;

(b) Certain financial market infrastructures (FMlIs): all
clearing and settlement systems which are designated to be
overseen by the MA under the Clearing and Settlement
Systems Ordinance (Cap. 584)7 (other than those that are
wholly owned and operated by the Government)® and those
FMIs that are recognised as clearing houses under the SFO;?°

7

The Clearing and Settlement Systems (Amendment) Bill 2015 has been passed by
LegCo on 4 November 2015. Among other things, the short title of the principal
Ordinance is proposed to be amended to the “Payment Systems and Stored Value
Facilities Ordinance” (PSSVFO). The PSSVFO will introduce regulation of retail
payment systems and stored value facilities which will not be included within the
scope of the resolution regime.

8 This includes an operator and a settlement institution of a designated system (to
the extent that the operator and a settlement institution are not already scoped
into the regime (e.g. it is an Al)). Clearing and settlement systems owned by the
Government and operated by the MA include the Hong Kong Dollar Clearing
House Automated Transfer System (i.e. Hong Kong dollar Real Time Gross
Settlement system), the Central Moneymarkets Unit (i.e. the debt securities
settlement system in Hong Kong) and the Over-the-Counter-Derivatives Trade
Repository.

On 22 September 2015, the FSB provided an update on the Central Clearing
Counterparty (CCP) Workplan, which coordinates policy work at the international
level in relation to CCPs. See:

http:/ /www.financialstabilityboard.org/wp-content/uploads /Progress-report-on
-the-CCP-work-plan.pdf
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(c) Exchanges: exchange companies recognized under the SFO
that are designated by the Financial Secretary (FS) on the
recommendation of the SFC to be within scope because they
are considered to be systemically important to the
functioning of the financial markets in Hong Kong;

(d) Certain securities firms: licensed corporations (LCs) under
the SFO which are non-bank non-insurer global systemically
important financial institutions (NBNI G-SIFIs);10 or any LC
that is a branch or subsidiary of, or a subsidiary of a holding
company of, a G-SIFI;

() Certain insurers: an authorized insurer under the ICO that
is, or is a branch or a subsidiary of, a global systemically
important insurer;

() Branches and holding companies: branches of foreign FIs,
that are within scope as per the proposals made above for
each sector (i.e. all Als, certain LCs and certain insurers) and
the holding companies of within scope Fls;!!

(g) Affiliated operational entities (AOEs):!2 resolution action
may be taken in respect of an AOE where the services
provided by the AOE to a failed within scope FI are essential
to that FI’s (or its successor’s) provision of critical financial
functions and orderly resolution cannot otherwise be
achieved by the RA directing the AOE to continue to provide
such services.

10

11

12

The criteria for designating NBNI G-SIFIs will be set out in an FSB/ International
Organization of Securities Commissions consultation conclusion for identifying
NBNI G-SIFIs. On 30 July 2015, the FSB announced that it will finalise the
assessment methodologies for NBNI G-SIFIs once the FSB’s work on financial
stability risks from asset management activities is completed.

Certain conditions are set for taking resolution action in respect of a holding
company, primarily that action can only be taken at holding company level where
(i) an FI under the holding company has met the conditions for resolution; and (ii)
that orderly resolution is best achieved by taking action at the holding company
level. The RA is also further restricted in taking action at the level of a holding
company which has material business interests outside the financial services
sector, to cases only where it is necessary to do so because of the way in which the
group of companies is structured and operates in order, to reduce the risk of the
action of an RA impacting other operations of that holding company in
non-financial sectors.

An AOE is defined as a company that is (or but for the exercise of a resolution
action would be) in the same group of companies as a within scope FI and which
provides services, directly or indirectly, to that FI.
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6. With a view to accommodating any change in the potential
risks posed by different types of FI, the Bill also provides the FS with a
designation power to subsequently bring FIs that are not initially
covered by the regime within scope if, in future, it should become
apparent that systemic disruption could result from their becoming
non-viable. With a view to ensuring that the regime is fit for purpose
in addressing the risks posed by any FIs that could be systemically
significant or critical on failure, the authorities intend to provide for
this designation power to extend to both regulated and unregulated FIs.
While we note that it is desirable that an unregulated FI should first be
brought within the regulatory perimeter before being made subject to
the resolution regime, it is not inconceivable that financial innovation
could swiftly result in the creation of new entities or structures that
rapidly interpose themselves into the financial system, gaining a
significant foothold, before the case for regulation becomes apparent
or before the necessary regulatory regime and apparatus can be
established and made operational. In any event, when an
unregulated FI is designated to be within scope, the FS will also
designate a resolution authority (RA) for that FI (see paragraph 8 for
further information on the RA).

Resolution Objectives

7. Underpinning the resolution regime are the resolution
objectives, to which the RA must have regard in the performance of its
functions. The objectives, which are largely modelled on the
objectives set out in KA 2.3, are to:13 (a) promote and maintain the
stability and effective working of the Hong Kong financial system
(including the continued performance of critical financial functions); (b)
protect depositors or insurance policy holders of a within scope FI and
client assets to no less an extent than they would be protected on a
winding up of the FI; and (c) subject to delivering on the objectives set
out in (a) and (b) above, seek to contain costs of resolution and to

13 KA 2.3 states that “[a]s part of its statutory objectives and functions, and where
appropriate in coordination with other authorities, the RA should: (i) pursue
financial stability and ensure continuity of systemically important financial
services, and payment, clearing and settlement functions; (ii) protect, where
applicable and in coordination with the relevant insurance schemes and
arrangements, such depositors, insurance policy holders and investors as are
covered by such schemes and arrangements; (iii) avoid unnecessary destruction
of value and seek to minimise the overall costs of resolution in home and host
jurisdictions and losses to creditors, where that is consistent with the other
statutory objectives; and (iv) duly consider the potential impact of its resolution
actions on financial stability in other jurisdictions.”
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protect public money. The legislation also empowers the RA in
deciding whether to initiate resolution, to consider the potential effect
of the decision on the stability and effective working of the financial
system of any other jurisdiction.

Resolution Authority

8. The existing financial regulators, namely, the MA, the SFC
and the IA, are designated in the Bill as the RAs for the banking,
securities and futures and insurance sectors respectively (i.e. for those
FIs operating under their existing regulatory purviews). Where an FI
is part of a cross-sector group (i.e. a group containing within scope Fls
from more than one sector), the FS may designate a Lead Resolution
Authority (LRA) to coordinate the resolution planning for, and if
necessary the resolution of, the within scope FIs within that
cross-sector group. The FS would make the designation of the LRA in
advance (i.e. well before the point of initiating resolution) with the
decision to be based on the relative systemic importance of the within
scope FlIs within that cross-sector group (with the RA of the FI
assessed to pose the greatest systemic risk to be designated as the
LRA). The LRA would be the “ultimate decision-maker” amongst the
RAs within the cross-sector group and so would be empowered to
direct, or otherwise assume the powers of, the other RAs of within
scope FlIs within that group. Furthermore, to enhance certainty for
third parties, only the LRA may initiate the resolution of a within scope
FI within the cross-sector group. The LRA would also be the primary
point of contact with any foreign RA in the conduct of cross-border
resolution planning and would be the only RA in relation to a
cross-sector group empowered to recognize foreign resolution actions
(see paragraph 17 below for further information on cross-border
resolution).

Preparatory powers

0. The regime will provide for ‘preparatory’ powers that are
primarily designed to support effective planning for and, if required,
entry into resolution. Certain of these powers are available to the RA
both before and after the initiation of resolution. The powers enable
the RA to, amongst other things:

(a) gather or obtain information on demand or by inspection or
investigation (including application for a magistrate’s
warrant) — the RA may need to, amongst other things, (i)
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require a within scope FI, a group company!4 of the FI or a
third party,!> to produce information to assess whether or
not the conditions for initiating resolution are met; (ii)
inspect records or documents of an FI, or group company of
it, to assist the RA in performing its functions under the
Ordinance; (iii) conduct an investigation into an FI, or group
company of it, if it has a reasonable cause to believe that an
offence under the Bill may have been committed; or (iv) apply
for a magistrate’s warrant to enter premises specified in the
warrant to search for, seize and remove any record or
document that may be required to be produced under the
information gathering, inspection and investigation powers;

(b) undertake resolution planning, perform resolvability
assessments and require the removal of impediments to
resolvabilityl® — as part of the resolution planning process,
an RA will be empowered to conduct, from time to time,
resolvability assessments of a within scope FI, and/or the
FI's holding company, to determine the efficacy of the
resolution strategy and resolution plan for that FI, or holding
company, and whether there are any impediments (such as
structural impediments, operational impediments or
impediments arising from business practices) to its orderly
resolution. If one or more significant impediments exist, the
RA may direct the FI, or its holding company, to remove the
identified impediment within a specified period;

(c) impose, through a rule-making power, requirements relating
to the loss absorbing capacity of within scope FlIs (including
to facilitate the implementation of future international
standards)!” - as international standards on loss absorbing

14

15

16

17

A group company means a company that is within the same group as an FI,
irrespective of where it is incorporated.

A third party is any entity that is not the FI or a group company of the FI. The
information gathering powers (as described in paragraph 9(a)) may only be
exercised in respect of a third party where the RA has a reasonable cause to
believe that: (i) the third party has information, a record or a document relating to
an FI or FI’s group company and (ii) the information, record or document cannot
otherwise be obtained from the FI or FI’s group company, including through use of
the information gathering powers (described in paragraph 9 (a)) in respect of the FI
or FI’'s group company.

Where an RA issues an FI with a direction to remove identified impediments to
resolvability, the FI will have a number of safeguards including the ability to make
representations to the RA and the ability to appeal against such direction to the
Resolvability Review Tribunal (RRT). Please refer to paragraph 15(b) for details of
the RRT.

For example, the FSB’s proposed ‘total loss absorbing capacity’ (TLAC) standard
for G-SIBs, which is expected to be finalized in November 2015 following the G20
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capacity in resolution are still being developed, it is not
feasible to incorporate all the details into the Bill at this
stage. Even if the standards were finalised, given the
expected technical nature of the requirements there would
still be a strong case for using rules as the mechanism to
impose the requirements, as is now the case with, for
example, the highly technical capital and liquidity
requirements for Als under the BO. It is therefore proposed
that a rule-making power be provided for in the Bill such
that the RA may make rules prescribing the relevant
requirements in line with international standards, taking
into account local circumstances, when such standards are
finalised;

(d) give directions to a within scope FI or a group company of the
FI, their directors, chief executive officer (CEO) or deputy
chief executive officer (DCEQ), in the run-up to resolution —
where the RA is satisfied that a within scope FI is likely to be
resolved, the RA may direct that the FI, a group company of
the FI or their respective directors, CEO or DCEO take, or
refrain from taking, an action or actions, in respect of the
affairs, business and property of the FI or group company,
where the RA is of the opinion that giving the direction will
assist in meeting the resolution objectives; and

() remove one or more directors, the CEO or DCEO of the failing
FI or its holding company in the run-up to resolution — where
an RA is satisfied that a within scope FI is likely to be
resolved, the RA may remove a director, the CEO or DCEO of
it, or its holding company, from office where it is of the
opinion that doing so will assist in meeting the resolution
objectives.

Initiation of resolution
10. The resolution of a within scope FI can only be initiated

where the RA is satisfied that the within scope FI meets three
conjunctive conditions. The first is that the RA is satisfied the FI has

Summit in Antalya. See following link for the FSB’s 2014 consultation on TLAC:
http:/ /www.financialstabilityboard.org/wp-content /uploads /TLAC-Condoc-6-No
v-2014-FINAL.pdf

The rule-making power is also intended to provide flexibility to implement any
similar future international standards devised for the various sectors and will also
permit an RA to adopt similar standards for domestic within scope FIs which are
not G-SIFIs.
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ceased, or is likely to cease, to be viable.1® The second is that there is
no reasonable prospect that private sector action (outside of resolution)
would result in the FI becoming viable again within a reasonable
period. The third is that the non-viability of the FI will pose risks to
the stability and effective working of the financial system of Hong Kong,
including the continued performance of critical financial functions,
and that resolution will avoid or mitigate those risks. All three
conditions must be met before resolution can be initiated. In addition,
the RA must consult the FS before resolution can be initiated. Further
conditions apply to initiating the resolution of a holding company or
AOE of a within scope FI. In the case of a holding company the RA
must be satisfied that: (i) the three conjunctive conditions described
above have been met in respect of the FI; and (ii) orderly resolution of
the FI can be more effectively achieved by resolving the holding
company. In the case of an AOE, the RA must be satisfied that: (i) the
three conjunctive conditions described above have been met in respect
of the FI; (ii) the services provided by the AOE are essential to the
continuity of critical financial functions provided by the FI; and (iii)
those services cannot be secured by other means (e.g. by a direction
given to the AOE by the RA). Additionally, the RA must issue a ‘letter
of mindedness’ to the entity to be resolved which: (i) states that the RA
is minded to initiate resolution and why; and (ii) permits the directors
of the entity to make representations to the RA in relation to anything
stated in the letter within a period that is reasonable in the
circumstances.

Stabilization options

11. In accordance with the KAs, we propose to make available
five stabilization options which can be applied, individually, in
combination or sequentially, by an RA to a within scope FI, where the
three conjunctive conditions for resolution (as set out in paragraph 10
above) have been met, to stabilize those parts of the failing FI’s
business which need to be continued in order to secure continuity of
critical financial functions and protect financial stability. Where the
conditions for resolution of a holding company or AOE (as described in
paragraph 10) of a within scope FI have been met, the stabilization
option (and any other power under the Bill) may be applied to the
holding company or AOE as if the holding company or AOE were itself

18 An FI ceases to be viable where the FI contravenes, or is unable to meet, one or
more of the conditions which it must comply with or meet for it to continue to have
the requisite authorization or license to carry out regulated business or activities,
or in the case of a recognized clearing house it is or is expected to become unable
to meet one or more conditions for recognition or to discharge one or more of the
duties set out under the SFO, such that removal of its permission to carry out
those regulated activities or the withdrawal of its recognition would be warranted.



a within scope FI. The five stabilization options are as follows —

(a) transfer of some or all of the failing FI’s business!® to a
purchaser;

(b) transfer of some or all of the failing FI’s business to a bridge
institution;20

() transfer of assets, rights or liabilities of the failing FI to an
Asset Management Vehicle (AMV);21

(d) statutory bail-in (i.e. write-off or conversion into shares) of
liabilities of the failing FI to absorb losses and recapitalize
the failing FI; and

(e) transfer of the failing FI to temporary public ownership
(TPO).22

Further information on the five stabilization options can be found at
B Annex B.

Mandatory Reduction of Capital Instruments

12. Under the international standards governing the regulatory
capital maintained by banks (Basel III), banks’ capital instruments
(other than ordinary shares) are required to contain provisions in their
contractual terms and conditions that are designed to ensure that they
absorb losses by being written off or converted into ordinary shares
when the issuing bank, in the opinion of its supervisor, is about to
become non-viable (referred to under the Basel III framework as the
“point of non-viability” (PONV)). These provisions are reflected in the

¥ A transfer of business may be effected by the transfer of shares or of some or all of

the assets, rights and liabilities of a non-viable FI.

20 A bridge institution (a company established under the Companies Ordinance (Cap.
622)) is a vehicle wholly or partially owned by the Government and established
specifically to take on and operate all or part of an FI's business to secure
continuity of provision of critical financial functions and to protect financial
stability.

21 An AMV (a company established under the Companies Ordinance (Cap. 622)) is a
vehicle wholly or partially owned by the Government and its role will be to acquire
and wind down a part of a failing FI’s portfolios in an orderly manner over time.

22 A TPO company (a company established under the Companies Ordinance (Cap.
622) is a vehicle set up by Government to acquire the shares of the failing FI and
hence results in public acquisition of the institution. The TPO stabilization
option is intended to serve as a last resort when the RA is satisfied that none of the
other stabilization options are appropriate to achieve orderly resolution in line
with the resolution objectives. TPO is not a requirement of the KAs, but where
the option is provided for, the KAs state that jurisdictions are required to provide
for a mechanism through which any costs to public money are recovered from
industry.

Page 10
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Banking (Capital) Rules (Cap. 155L) (BCR) in Hong Kong. Under the
current BCR regime, the MA can trigger the write-off or conversion of
an Al’s capital instruments (other than ordinary shares), referred to as
Additional Tier 1 (AT1) capital instruments and Tier 2 (T2) capital
instruments, when the MA notifies the Al that the MA is of the opinion
that a write-off or conversion is necessary, without which the
institution would become non-viable or when the MA notifies the Al
that a decision has been made by the Government or a regulatory body
that a public sector injection of capital or equivalent support is
necessary without which the institution would become non-viable.

13. In the context of the resolution regime, and in order to
ensure that holders of instruments of the kind referred to in paragraph
12 above bear losses before any bail-in of the liabilities of other
creditors, KA 3.5(iii) provides that the RA should be able, “upon entry
into resolution, [to] convert or write-down any contingent convertible
or contractual bail-in instruments whose terms had not been triggered
prior to entry into resolution and treat the resulting instruments in
line with (i) and (ii)”.23 Accordingly, the Bill provides for the MA to
write off or convert Als’ AT1 and T2 capital instruments before
applying any stabilization option if the write-off or conversion of those
instruments has not already occurred under the BCR. (This could be
because under the BCR the MA (qua supervisor) considers that
write-off or conversion of the AT1 or T2 capital instruments will not, in
and of itself, be sufficient to prevent non-viability and that use of other
tools under the resolution regime will be required). In line with the
KAs, any triggering of the conversion or write-off of Als’ AT1 and T2
capital instruments must be effected before applying a stabilization
option, so that any resulting instrument(s) (e.g. shares arising from a
conversion) is (are) subject to the stabilization option(s) then applied.
As the holders of Als’ AT1 or T2 capital instruments have agreed
contractually, pursuant to the requirements in the BCR, that their
instruments can be written off or converted into shares at the PONV
and as PONV is also the trigger for resolution and as the MA is in each
case the authority responsible for determining when the PONV is
reached, it follows that the holders should not be adversely affected by
whether write-off or conversion at PONV is triggered under the BCR or
under the resolution regime. As such, holders of AT1 or T2 capital
instruments will not be eligible for compensation under the resolution
regime on account of the write-off or conversion of their capital
instruments. However, to the extent any resulting instruments are
then subject to the application of a stabilization option, the “no

2 The reference to treating the resulting instruments in line with points (i) an (ii)
indicates that in sequence bank capital instruments should be written off or
converted before any bail-in in resolution.
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creditor worse off than in liquidation” (NCWOL) safeguard (explained in
paragraph 15(a) below) will apply in respect of the effect of the
stabilization option.

General resolution powers

14. A range of general resolution powers are provided to support
the RA’s effective application of stabilization options to a non-viable
within scope FI. These include powers to: (i) impose a temporary (not
longer than two days) stay of early termination rights to prevent a
mass close-out of contracts which could jeopardise the continuity of
critical financial services (during the stay the substantive obligations
under the contracts must continue to be performed); (ii) prohibit the
filing of a winding-up petition to the court unless the relevant RA has
been notified and afforded time to assess whether resolution should be
initiated; (iii) issue directions to a residual FI or AOE requiring them to
provide services essential to support any business of the non-viable FI,
including that transferred to an acquirer; (iv) temporarily (for no longer
than two days) suspend obligations (moratorium) on payments to
certain creditors and impose a stay on creditor actions (e.g. to attach
assets); (v) operate and manage an FI in resolution; (vi) claw back
remuneration from certain senior management of an FI through the
courts; (vii) temporarily defer certain authorization requirements in
certain circumstances;24 and (viii) temporarily defer certain disclosure
requirements under the SFO for a listed entity that is, or is a group
company of, a within scope FI (and the RA is of the opinion that the
within scope FI is likely to meet the conditions for resolution).

Safeguards
15. The following paragraphs set out the safeguards under the
proposed resolution regime, namely: (a) a compensation mechanism;

(b) the appeal mechanisms; and (c) the protection from civil liability:

(a) Compensation Mechanism

24 It is proposed in the Bill that a temporary waiver from certain authorization
criteria under the regulators’ respective Ordinances be given to a bridge
institution and, in some limited cases, an AMV where resolution has been effected
through a property transfer (i.e. where the transfer of business through a property
transfer would or could involve a requirement for the authorization of the bridge
institution or the AMV as the entity now conducting regulated business). Given
that the Government effectively “stands behind” such entities as it is the
shareholder of the bridge institution or AMV, at least initially, the relevant
fit-and-proper consideration in the granting of authorization for such entities
should not be an issue.
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KA 5.2 states that “[c]reditors should have a right to
compensation where they do not receive at a minimum [in
resolution] what they would have received in a liquidation of
the firm under the applicable insolvency regime”. Although
the KA only specifies that such a safeguard should be
provided for creditors, we consider that shareholders whose
property rights may be affected by the exercise of a
stabilization option should also be covered2>. Accordingly,
our policy intention is to incorporate a fundamental
safeguard into the regime providing that pre-resolution
shareholders and pre-resolution creditors of an FI in
resolution would be entitled to receive payment of
compensation should it be assessed by an independent
valuer that their outcome in resolution is worse than would
have been the case had the FI otherwise entered into
winding-up proceedings in Hong Kong in its entirety.2¢ This
concept is more commonly known as the NCWOL safeguard.
Whether NCWOL compensation is payable in an individual
resolution case will be determined by the independent valuer
based on certain assumptions and principles prescribed in
the Bill and in regulations to be made by the Secretary for
Financial Services and the Treasury (SFST). To reflect the
policy intent that eligibility for NCWOL compensation should
be derived from the suffering of a ‘direct loss’ as a result of
the actions of the RA, provision has been made in the Bill for
a rebuttable presumption within the NCWOL valuation
process to the effect that counterparties transferred to a
purchaser, bridge institution, AMV or a TPO company, or
who remain as counterparties to a bailed-in FI (but without
those their claims being subject to bail-in) enjoy the benefits
of continuity on the same terms with a financially sound FI

25

26

While it should be expected that shareholders would generally receive little, if
anything, by way of a “distribution” in resolution, it is noted that the KAs state
that resolution should be able to be initiated “before a firm is balance sheet
insolvent and before all equity has been fully wiped out”. As such, there may be
cases where a NCWOL valuation identifies residual value that would have
remained for shareholders in a hypothetical liquidation and so compensation
should be due if that hypothetical valuation is greater than the shareholders’
outcome in resolution. The authorities consider it appropriate, therefore, that the
NCWOL safeguard apply to shareholders as well as creditors.

An independent valuer would be appointed in the event that resolution was
initiated. To provide for (i) transparency in the appointment process; and (ii) the
independence of the valuer, the Bill provides that the FS appoint an “appointing
person” tasked with engaging the valuer. In performing their role, the appointing
person must have regard to certain criteria specified in the Bill, including that a
person may only be appointed as an independent valuer if they possess the
experience and resources necessary for performing the role as well as their not
being conflicted in a way which may, or may be perceived to, influence their
neutrality.
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(b)

and thus do not suffer any ‘direct’ loss as a result of the
exercise of resolution powers. Under such circumstances,
such counterparties are presumed to be no worse off than
would have been the case in liquidation. However, as a
safeguard such counterparties will be entitled to put forward
a case to the independent valuer and/or the Resolution
Compensation Tribunal (RCT) (see (b) below for more detail
on the RCT) on how resolution actions have nevertheless
adversely affected them (despite the obvious benefits of
continuity) to rebut the presumption and claim NCWOL
compensation. In other words, it is expected that those
pre-resolution shareholders and pre-resolution creditors
who are themselves subject to the application of bail-in or
who are left with a residual FI following a transfer of some of
its assets, rights and liabilities are likely to be those who
have prima facie grounds to seek to claim NCWOL
compensation.

Appeal Mechanism

The authorities acknowledge the importance of providing
parties aggrieved by the NCWOL valuation (including
potentially the RA as well as any pre-resolution shareholders
and pre-resolution creditors of the FI in resolution) with a
dedicated avenue of appeal. We therefore propose to
establish the RCT to hear appeals against an independent
valuer’s NCWOL valuation with power to ultimately
determine the valuation, and to provide pre-resolution
shareholders and pre-resolution creditors with an avenue to
challenge decisions regarding eligibility for compensation or
the amount of compensation. In addition, pre-resolution
shareholders and pre-resolution creditors of an FI in
resolution, as well as the RA, could also apply to the RCT for
the revocation of an independent valuer’s appointment
should the valuer cease to satisfy the criteria for
appointment set out in the Bill. Where an appeal to the RCT
is against an NCWOL valuation, the “remedy” available will
be limited to a determination of the valuation. The RCT
decision will effectively set the valuations for the hypothetical
winding-up and for resolution treatment and pre-resolution
shareholders and pre-resolution creditors will receive
compensation should their treatment in resolution be
assessed to be worse than their treatment under the
hypothetical winding-up. Anyone with sufficient standing
to challenge administrative decisions under the resolution
regime will, in addition, retain their rights to judicial review.
As noted in footnote 17 above, a second Tribunal, the
Resolvability Review Tribunal (RRT), is to be established
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under the regime in order to provide an avenue of appeal for
an FI, or its holding company, affected by an RA’s direction
to them to take measures to remove impediments to
resolvability.

(c) Protection from civil liability

A person is not civilly liable for acts or omissions done in
good faith in performing or purported performing a function
under the Bill or assisting a person in such a performance or
purport performance. An FI or its group company, or any of
their directors, CEO or DCEOQO, is immune from liability in
damages in respect of any action done or omission made in
good faith in complying with a direction of the RA.

Funding

16. In the wake of the global financial crisis, one of the
fundamental motivations for the development of the KAs was to reduce
the risks of public funds again being used to bail out failed
systemically important FIs. Notwithstanding this fundamental
principle of reducing reliance on public funds, the KAs recognize that
orderly resolution may not be achievable in all cases without some
provision of temporary public funding support. The regime, therefore,
allows for temporary public funding support to be deployed. Should
any such support be deployed, it must be recouped and should any
losses be incurred as a result of its deployment, then those losses can
be recovered from the wider financial industry through an ex post levy.
With a view to minimizing the use of public funds, the deployment of
temporary public funding support will be subject to consideration of
the extent to which: (i) the resources of the FI in resolution can be
applied towards the effective application of a stabilization option,
including the extent to which the liabilities of the FI can be written
down or converted to absorb losses and restore or re-establish its
capital position; (ii) the assets of the FI can be sold; or (iii) the FI in
resolution can obtain access to private funding sources. The Bill also
empowers the RA and, where relevant, the FS, to charge the FI in
resolution (including its holding company where a stabilization option
has been applied to the holding company) for any reasonable costs
that have been properly incurred in giving effect to the resolution.
However, where the RA, or the FS, is minded to impose a charge, the
RA, or FS must take into account whether such charges might
undermine the achievement of the resolution objectives (as set out in
paragraph 7). Where it is necessary to recover any losses incurred
from the industry, once resolution is completed, by a levy (i.e. any
temporary public funding deployed (plus interest thereon) has not
otherwise been fully recovered), only within scope Fls operating in the
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same sector as the FI in resolution will be levied. However, in the case
of FMIs and exchanges, a “user pays” levy is proposed to be adopted, to
which those benefitting from the orderly resolution of a FMI (or
exchange) and the resulting continuity of its critical functions would
contribute2?. Application of the levy in specific cases will require
further consideration, such as where resolution has been initiated in
respect of a cross-sector group (containing multiple within scope Fls
operating in different sectors) or where the levy pertains to resolution
of an FMI (or exchange) the extent to which its “users” must
contribute.?® Therefore a regulation-making power is provided in the
Bill for the F'S to specify how, precisely, a levy would be imposed in a
specific resolution case. In making such regulations, the FS would be
required to consult the relevant industry sector, the RA and the
general public. LegCo may, on the recommendation of FS, by
resolution then specify the amount of levy contribution.

Cross-border recognition

17. KA 7.3 provides that an RA “should have resolution powers
over local branches of foreign firms and the capacity to use its power
either to support a resolution carried out by a foreign home
authority... or, in exceptional cases, to take measures on its own
initiative where the home jurisdiction is not taking action or acts in a
manner that does not take sufficient account of the need to preserve
the local jurisdiction’s financial stability”. @ While the general
principles and elements of cross-border recognition frameworks are
still being developed at the international level and guidance is expected
to be released by the FSB in November 2015, it is clear that in general
RAs in given jurisdictions are expected to act in support of a
cross-border resolution action if it will deliver a satisfactory outcome
for stability in their jurisdiction and will not disadvantage local

" For reference, the loan extended to the Hong Kong Futures Guarantee Corporation

Limited in 1987 to finance the settlement of the obligations to clearing members of
the Hong Kong Futures Exchange was recovered through a transaction levy on the
Futures Exchange Company and a special levy on the Stock Exchange Company.
In this regard, please see the Exchanges (Special Levy) Ordinance (Cap. 351).

28 The Bill provides that a levy in the case of an FMI resolution may be imposed on: (i)
participants in that FMI; (ii) participants in other within scope FMI and/or
exchanges designated as within scope; and (iii) clients of participants mentioned
in (i) and (ii). In the case of an exchange in resolution the levy may be imposed on:
(i) participants in the exchange; (ii) participants in other exchanges designated as
within scope and/or within scope FMI; and (iii) clients of participants mentioned
in (i) and (ii).
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shareholders or creditors relative to foreign creditors.2® In this regard,
we provide in the Bill a statutory recognition framework enabling an
RA, after consultation with the FS, to recognize all or part of a foreign
resolution action so that it would have legal effect in Hong Kong. An
RA must not recognize a foreign resolution action if it is of the opinion
that: (i) recognition would have an adverse effect on financial stability
in Hong Kong; (ii) recognition would not deliver outcomes that are
consistent with the resolution objectives; or (iii) recognition would
disadvantage Hong Kong shareholders or creditors (or both) relative to
their counterparts outside Hong Kong. Also, there must be an
arrangement in place with the foreign RA initiating the foreign
resolution action such that any local shareholder or creditor is eligible
to claim compensation broadly consistent with that under the local
NCWOL compensation mechanism. In addition, in deciding whether
to recognize a foreign resolution action, an RA may take into account
any fiscal implications for Hong Kong. An RA may, of course, also use
its own powers available under the local resolution framework
(including the application of stabilization options where warranted) to
support a foreign resolution action where the conditions for initiating
resolution (as described in paragraph 10 above) have been met by a
within scope FI and to do so would be consistent with the resolution
objectives (as described in paragraph 7 above).

OTHER OPTIONS

18. As noted above, the financial regulatory authorities in Hong
Kong already have some, but not all, of the powers now deemed
necessary to effect orderly resolution in accordance with the KAs. The
powers conferred on the RA by the Bill have, of necessity, to be
extensive (including powers to interfere with property rights) in order
to meet the requirement of the KAs that the RA has the necessary
flexibility and power to act quickly and decisively to secure an effective
and orderly resolution of a systemically important FI in order to
preserve continuity of critical financial functions and to protect
financial stability. In order to preserve such continuity, the powers
under the Bill also provide for actions of the RA to have effect despite
any contractual or legislative provisions to the contrary. Recognizing
their broad scope and application, these powers are balanced by a
number of safeguards that bind the RA, including NCWOL
compensation. As such, in order to comply with the KAs, there is no
viable alternative but to enact local legislation to establish a resolution

* In the context of Hong Kong that is those shareholders or creditors whose rights

under Hong Kong law, as a shareholder or creditor of an entity in relation to which
resolution action has been taken by a foreign RA, will be affected, or potentially
affected, by that action.
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regime in Hong Kong that meets these international standards.

THE BILL

19.

The Bill contains 239 clauses and nine schedules. The

main provisions are -

(2)

(b)

(©)

Part 1 contains preliminary provisions. Clauses 2 to 3
define or otherwise explain the meaning of various
expressions used in the Bill. Clause 4 sets out the objects
of the Bill. Clause 6 empowers the FS to designate an FI as
a within scope FI, and a recognised exchange company as a
within scope FI on the recommendation of SFC, and to
appoint an RA for them. Clause 7 enables the FS to
designate one of the three RAs as the LRA of a group of
companies that includes within scope FIs from more than
one sector (a cross-sectoral group).

Part 2 contains provisions on the RAs. Clause 8 sets out
the resolution objectives to which an RA must have regard in
performing, or considering performing, any function under
the Bill. Clause 9 stipulates the roles of the LRA. The LRA
may direct any other RA or may perform any function under
the Bill as if it were the RA of any within scope FI in the
cross-sectoral group. Clause 10 provides for the
appointment of entities (section 10 entity) to assist an RA or
LRA in performing its functions.

Part 3 contains provisions on powers related to resolution,
and is divided into three divisions, namely (i) preparing for
resolution, (ii) directions and (iii) removal of directors.

Under Division 1, an RA has powers to conduct resolvability
assessment and resolution planning, remove impediments
and make rules concerning loss-absorbing capacity
requirements. Clause 12 gives power to an RA to make a
resolvability assessment from time to time to determine
whether there are any impediments to the orderly resolution
of a within scope FI or its holding company. Clause 13
deals with resolution planning. An RA may from time to
time devise strategies and plans for securing the orderly
resolution of a within scope FI or its holding company.
Clause 14 gives an RA power to give directions to a within
scope FI or its holding company to take specified measures to
remove or mitigate the effect of significant impediments to



the orderly resolution of the FI or its holding company.
Clause 17 enables an application to be made to the RRT to
review an RA’s direction under Clause 14.

Under Division 2, the RA may give direction(s) to a within
scope FI or a related person3® to take, or refrain from taking,
specified action. Clause 21 provides that the powers under
this Division are only exercisable in relation to a within scope
FI, or a related person, if the RA is satisfied that the within
scope FI has ceased, or is likely to cease, to be viable and the
non-viability of which poses risks to the stability and effective
working of Hong Kong’s financial system.

Under Division 3, the RA may remove from office the
directors of a within scope FI or a holding company of a
within scope FI or the CEO or DCEO of such if it considers
doing so will assist in meeting the resolution objectives.
Clause 23 provides that the powers under this Division are
only exercisable in relation to a within scope FI, or a related
person, if the RA is satisfied that the within scope FI has
ceased, or is likely to cease, to be viable and the non-viability
of which poses risks to the stability and effective working of
Hong Kong’s financial system.

(d) Part 4 contains provisions on the moving to resolution.
Clause 25 sets out the three conjunctive conditions that
must be satisfied before an RA may begin to resolve a within
scope FI. Clause 26 sets out the matters that an RA may
take into account when considering resolution action,
including the impact of such action on the financial stability
of any other jurisdiction. Clause 27 requires that the FS be
consulted before initiation of resolution action. Clause 28
stipulates that an RA may resolve a holding company of a
within scope FI if the conditions for resolving the FI are met
and its orderly resolution can be more effectively achieved by
resolving the holding company. Clause 30 sets out that
before an RA initiate resolution action in relation to an entity,
it must issue a letter of mindedness to the entity stating what
the RA is minded to do and the reasons why it is so minded.
The entity then has the opportunity to make representations
to the RA before any action may be taken. Clause 31 sets
out the circumstances in which the RA of a within scope FI
that is an Al may make a capital reduction instrument in

30 “Related person” is defined under clause 20 to refer to (a) a group company of the
FI; (b) a director of the FI or of a group company of the FI; (c) the CEO or DCEO of
the FI or of a group company of the FI.
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respect of it. The making of the instrument is to be regarded
as a trigger event for the purposes of the PONV provision
applicable to the capital instrument that is the subject of the
capital reduction instrument. By means of a capital
reduction instrument an RA may also provide for securities
issued by the Al to be transferred to it or a section 10 entity.
A capital reduction instrument, if made, must be made
before the application of a stabilisation option to the AL
Finally, the clause provides that no compensation is to be
paid to the holder of a capital instrument that is written off or
converted under this clause other than the provision of class
1 securities into which the instrument is converted.

Part 5 contains provisions on (i) the stabilisation options, (ii)
the power to direct continued performance of essential
services, (iii) a suspension of obligations and (iv) default
event provisions, in its four divisions.

Under Division 1, Clause 34 provides that stabilization
options may be applied individually, in combination or
sequentially. Clause 35 requires an RA to make a valuation
before applying a stabilization option to, or making a capital
reduction instrument in respect of, a within scope FI.
Clauses 38-40 govern the transfer to purchaser. Clauses
41-48 govern the transfer to a bridge institution. Clauses
49-56 govern the transfer to an AMV. Clauses 57-65
govern the bail-in stabilization option. Clauses 66-73 govern
the transfer to a TPO company.

Apart from the aforementioned stabilisation options, clauses
74-75 empower the SFST to make regulations prescribing
requirements to be complied with an RA in making a Part 5
instrument that results in a partial property transfer being
effected or that contains a bail-in provision. The purpose of
the requirements is to safeguard the economic effect of
protected arrangements, including set-off and netting
arrangements, security arrangements, structured finance
arrangements and clearing and settlement systems
arrangements.

In addition, on deferral of authorization requirements,
clause 76 gives the MA power to defer for up to 12 months,
on conditions determined by him, certain requirements of
section 16(2) of the BO otherwise applicable to an application
under section 15 of that Ordinance by a bridge institution to
which assets, rights or liabilities are transferred under a Part
S instrument. Clause 77 gives the SFC power to defer for up
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to 12 months, on conditions determined by it, any
requirements of section 116, 118, 119 or 146 of the SFO or of
rules made under section 145(1) of that Ordinance otherwise
applicable to an application under that Ordinance made by a
bridge institution or AMV to which assets, rights or liabilities
are transferred under a Part 5 instrument. Clause 78 gives
the IA power to defer for up to 12 months, on conditions
determined by it, certain requirements of section 8(1) or (3) of
the ICO otherwise applicable to an application under section
7 of that Ordinance by a bridge institution to which assets,
rights or liabilities are transferred under a Part 5 instrument.

Under Division 2, clause 79 enables an RA to direct a within
scope FI to continue to provide to a purchaser, bridge
institution or AMV to which some of its assets, rights or
liabilities have been transferred, services that are essential to
the continued performance of critical financial functions in
Hong Kong. Clause 80 deals with the effect of a direction
under clause 79 on winding up proceedings relating to the FI.
While winding up proceedings may be commenced or
continued in respect of the FI under direction they cannot be
concluded while the direction remains in force. A liquidator
may, however, proceed to conclude the proceedings on giving
6 months’ notice to the RA where the direction is the only
reason for not concluding the winding up. Clause 81
enables an RA, by written notice, to direct an AOE of a within
scope FI to continue to provide to the institution or another
entity to which all or some of the FI's assets, rights or
liabilities have been transferred under a Part 5 instrument
services that are essential to the continued performance of
critical financial functions in Hong Kong. The clause
requires that a written notice must specify the terms on
which the services are to be provided.

Under Division 3, clause 83 enables an RA, in a Part 5
instrument, to suspend obligations to make a payment or
delivery arising under a contract to which an entity in
resolution or its subsidiary is a party. If the entity in
resolution is a holding company, the suspension may operate
in respect of contracts to which the holding company is a
party as well as contracts to which the within scope FI that
triggered the resolution, or a subsidiary of that FI, is a party.
Obligations listed in clause 84 are excluded from a
suspension.

Under Division 4, Clause 88 defines the contracts
(qualifying contracts) covered by the Division. They are
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contracts entered into by an entity to which the Division
applies and the substantive obligations of which continue to
be performed. Clause 90 enables an RA to suspend for a
period the termination right of certain counterparties to a
qualifying contract that is otherwise exercisable. The power
is exercisable through a Part 5 instrument. The clause
provides for when a suspension begins and ends and what it
covers in relation to contracts of insurance. Clause 92
empowers an RA to make rules imposing requirements on
entities to which the Division applies to ensure that the
parties to contracts entered into by them agree to be bound
by any suspension of termination rights under clause 90(2).

Part 6 contains provisions pertaining to compensation.
Clause 95 provides for the appointment by the FS of a
person who in turn will be responsible for the appointment
of an independent valuer for the purposes of the Part.
Clause 96 provides for the appointment of an independent
valuer by a person appointed under clause 95. Only a
person who meets the criteria specified in Schedule 2 may be
appointed as an independent valuer. Clause 97 imposes
an obligation on an RA to ensure the access of the
independent valuer to relevant records and documents and
other information, including details of any valuation under
clause 35(1). Clause 98 empowers the RCT established by
clause 126(1) to revoke the appointment of an independent
valuer in certain specified circumstances. The RA or a
pre-resolution creditor or pre-resolution shareholder may
apply to the RCT for that purpose. Clause 102 provides
eligibility for compensation to pre-resolution creditors or
pre-resolution shareholders treated less favourably on the
resolution than they would have been on a winding up.
Clause 103 specifies what the independent valuer must
assess in making a valuation. The clause also specifies
assumptions and principles, and a rebuttable presumption,
to be applied by the independent valuer in making a
valuation. Clause 104 requires the independent valuer to
decide that a pre-resolution creditor or pre-resolution
shareholder treated less favourably on resolution compared
to winding up is entitled to compensation of an amount
equal to that difference in treatment. The independent
valuer may make minor corrections to a decision before it
takes effect. Clause 105 gives the SFST power to make
regulations for carrying the Division into effect. Clause
107 provides for applications to the RCT established by
clause 126(1) for a review of a decision of an independent
valuer under clause 104. Applications may be made by the
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(h)

)

RA or an aggrieved pre-resolution creditor or pre-resolution
shareholder. Applications must be made within 3 months
subject to any extension granted by the RCT. Clause 108
sets out the procedure to be followed on an application
under clause 107(1). The clause empowers the RCT to
confirm or vary the decision or set it aside and substitute a
fresh decision for it, or remit the matter back to the
independent valuer. The clause places limitations on the
power of the Tribunal to vary or set aside a decision.

Part 7 contains provisions on the RCT and RRT. Clauses
110 and 126 establish the RRT and RCT respectively. They
are to consist of a chairperson and two other members.

Part 8 contains provisions concerning clawback of
remuneration. Clause 143 enables an RA to apply to the
Court of First Instance for a clawback order against an officer
or former officer of a within scope FI that it is resolving. The
clause sets out the matters to which the Court may have
regard in determining the extent to which the remuneration
of the officer or former officer is to be covered by a clawback
order. Ordinarily a clawback order relates to the 3-year
period immediately before the initiation of resolution but the
Court may extend that period by up to another 3 years in
cases of dishonesty. The Chief Justice is empowered to
make rules regulating the practice and procedure of the
Court on clawback applications. Clause 144 describes the
remuneration that may be the subject of a clawback order.
The making of a clawback order has no effect on any criminal
or civil liability incurred by the person as an officer of the FI.
Clause 145 provides that repaid or returned remuneration
must be provided to the RA which must pay it into the
resolution funding account.

Part 9 contains provisions on the deferral of certain
disclosure requirements. Clause 148 gives an RA power to
defer, for up to 72 hours, a requirement under section 307B
of the SFO for certain entities to disclose a specified kind of
inside information, if certain conditions are satisfied. The
RA may extend the period by up to 72 hours at a time. The
SFC must be consulted (unless it is the RA). A deferral
under this clause extends to any other disclosure
requirement under the relevant rules made under the SFO.
A deferral ceases to have effect when the conditions that
justified its making no longer exist. Clause 149 gives an RA
power to defer, for up to 72 hours, a requirement under
section 310 or 341 of the SFO for certain entities or persons
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to disclose specified interests in shares or debentures or
short positions in shares, if certain conditions are satisfied.
The RA may extend the period by up to 72 hours at a time.
The SFC must be consulted (unless it is the RA). A deferral
under this clause ceases to have effect when the conditions
that justified its making no longer exist. Clause 150
enables an RA, that defers under clause 148 a requirement to
disclose inside information, to direct a recognized exchange
company to suspend all dealings in securities of the relevant
entity, or not to exercise a power that it has to suspend
dealings in securities of the relevant entity, until otherwise
notified by the RA. The SFC must be consulted (unless it is
the RA). Clause 151 provides for the automatic suspension
of certain obligations arising under the SFO or under rules
made under SFO of certain entities or persons, if a bail-in
stabilization option is being applied to the listed entity or a
group company of the listed entity. The clause further
exempts the listed entity or a group company of the listed
entity from having to obtain shareholder approval for any
matter and exempts all persons from certain obligations
arising in relation to the listed entity under the Code on
Takeovers and Mergers. Finally the clause provides for the
suspension of dealings in any securities of the listed entity on
a recognized stock market.

Part 10 contains provisions governing the RA’s information
gathering, inspection and investigation powers. On
information gathering, clause 156 gives an RA power to
require entities to provide specified information or produce
specified records or documents reasonably required by it.
The clause further empowers an RA to require certain facts to
be verified by statutory declaration or records or documents
to be authenticated. On inspection, clause 158 confers
entry and inspection powers on authorized persons in
relation to controlled entities. Authorized persons also have
the power to require that questions be answered. The
clause further empowers an RA to require certain facts to be
verified by statutory declaration. On investigation powers,
clause 161 sets out the powers that an investigator may
exercise in relation to persons that the investigator has
reasonable cause to believe to be in possession of relevant
information, records or documents. On completing an
investigation, an investigator must report on it to the RA.
An investigator may make interim reports on an investigation
to the RA if required to do so or if it chooses to do so.
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Part 11 contains provisions governing the confidentiality
requirements. Clause 171 imposes secrecy requirements
on various persons operating in an official capacity, a
contravention of which is an offence. Certain disclosure
gateways are, however, provided by the clause. Clause 172
imposes secrecy requirements on within scope Fls, their
group companies and anyone who has been a member,
employee or agent of, or a consultant or advisor to, a within
scope FI or its group companies. A contravention of the
secrecy requirements is an offence. Certain disclosure
gateways are, however, provided by the clause. Clause 173
enables an RA to disclose information in certain
circumstances to counterpart authorities outside Hong
Kong.

Part 12 contains provisions about the resolution funding
arrangements. Clause 175 provides for the recovery of
costs by a RA or the FS from a within scope FI or its holding
company. Clause 176 sets out the purposes for which
money standing to the credit of the resolution funding
account may be used. The clause prohibits such money
being used for certain specified purposes and sets out
matters to which an RA must have regard before using
resolution funds. Clause 177 provides for the repayment of
resolution funds. Clause 178 specifies the entities on
which a resolution levy may be imposed. The clause
provides that a levy may only be imposed to the extent that
public money is not fully recovered on resolution being
completed. Clause 179 empowers the FS to make
regulations relating to the imposition of a resolution levy
specifying who is covered by it and the methodology for
assessing how much is payable by any particular entity or
class of entity. Clause 180 empowers the LegCo by
resolution to prescribe the rate of a resolution levy. Clause
181 enables a resolution levy to be recovered as a civil debt
due to the Government. Clause 182 empowers the FS to
make regulations as to how any surplus money remaining in
the resolution funding account after completion of resolution
is to be distributed. Clause 183 empowers the FS to make
audit regulations relating to the accounting records and
financial statements of entities in so far as those records and
statements relate to payments into or out of the resolution
funding account.

Part 13 contains provisions on foreign resolution actions.
Clause 185 enables an RA to make an instrument (a
recognition instrument) recognizing resolution action taken
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in a foreign jurisdiction. The RA is required to consult the
FS before doing so. An RA is prevented from making a
recognition instrument if, among other circumstances, in its
opinion recognition would have an adverse effect on financial
stability in Hong Kong or disadvantage Hong Kong creditors
or shareholders relative to their counterparts elsewhere.
Clause 186 sets out the effect of a recognition instrument,
which is to give the foreign resolution action substantially
the same legal effect in Hong Kong that it would have if it had
been made under Hong Kong law. Clause 187 prevents an
RA making a recognition instrument unless it is satisfied
that Hong Kong creditors or shareholders are eligible to claim
compensation under an arrangement with the foreign RA
that is broadly consistent with the eligibility to claim
compensation provided by clause 102. Clause 188 enables
a recognition instrument to include incidental, consequential
or transitional provisions. Clause 189 empowers an RA to
exercise its powers for the purpose of supporting a foreign
resolution action.

Part 14 contains miscellaneous provisions. Clause 190
requires that the RA be notified before a winding up petition
for a within scope FI or its holding company is presented to
the Court of First Instance. If the FI is within a
cross-sectoral group it is the LRA of the group that must be
notified. The purpose of the notification is to enable the RA
or LRA to first initiate resolution if it wishes to. Clause 191
requires that the consent of the RA must be obtained before
winding up proceedings may be commenced in relation to a
within scope FI or a holding company of a within scope FI to
which a bail-in stabilization option is being applied or a
corresponding action in a foreign jurisdiction that has been
recognized by a recognition instrument is being applied.
Clause 194 enables an RA to issue a code of practice about
the performance of functions by it. Clause 197 protects
from civil liability any person in respect of anything done or
omitted to be done by them in good faith in performing or
purportedly performing a function under this Bill or assisting
a person in such a performance or assisted performance.
The clause does not apply to the RRT, the RCT or their
members. Clause 201 empowers the FS, by regulation, to
amend Schedules 1 and 5.

There are nine Schedules in this Bill. Schedule 1 contains
the list of protective schemes that is relevant to the
comparison required to be made under clause 8(1)(b) (i.e.
resolution objectives) of the Bill. Schedule 2 sets out the
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criteria for the appointment of an independent valuer.
Schedule 3 deals with securities transfer instruments.
Schedule 4 deals with property transfer instruments.
Schedule 5 lists out liabilities excluded from the application
of a bail-in provision. Schedule 6 deals with bail-in
instruments. Schedule 7 sets out the assumptions and
principles that a valuer is required to make and apply under
the Bill. Schedule 8 relates to the RRT. Schedule 9
relates to the RCT.

LEGISLATIVE TIMETABLE

20. The legislative timetable will be -

Publication in the Gazette 20 November 2015

First Reading and commencement
of Second Reading debate 2 December 2015

Resumption of Second Reading
debate, committee stage and
Third Reading to be notified

IMPLICATIONS OF THE PROPOSAL

21. The proposal has economic, financial and civil service
implications as set out at Annex C. The proposal is in conformity with
the Basic Law, including the provisions concerning human rights. The
proposal will strengthen the resilience and stability of our financial
system, contributing to the sustainable development of our city.

BINDING EFFECT OF THE LEGISLATION

22. The Ordinance is not binding on the Hong Kong Special
Administrative Region Government.

MAINLAND RELATIONS AND RELATED PUBLIC
RELATIONS MEASURES
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23. The proposal has no implications in respect of Mainland
relations. No related public relations measure is considered
necessary.

PUBLIC CONSULTATION

24. A first stage three-month public consultation was conducted
in January 2014, followed by a second stage three-month consultation
in January 2015. During the two stages of consultation, we engaged
relevant stakeholders3! through briefings and bilateral meetings. We
briefed the LegCo Panel on Financial Affairs (FA Panel) on the key
proposals in March 2015. Respondents to the two consultations, the
FA Panel and relevant stakeholders were broadly supportive of the
legislative proposal to establish a resolution regime in line with the
latest international standards with some encouraging the authorities
to strive to introduce and implement the reforms promptly. The
consultation response in respect of the second stage of public
consultation was published on 9 October 2015 and circulated to the
FA Panel members for information.32 As work on certain issues,
including TLAC and cross-border recognition, is still in progress at the
international level, we will continue to maintain communication with
the relevant stakeholders throughout the legislative process and in the
preparation of rules, guidance and codes of practice.

PUBLICITY

25. A press release will be issued upon the gazettal of the Bill. A
spokesman will be made available for responding to media enquiries.

31 The stakeholders include the Hong Kong Deposit Protection Board, Hong Kong
Association of Banks, Hong Kong Securities Association, Hong Kong Securities
Professionals Association, Institution of Securities Dealers, Hong Kong
Association of Online Brokers, Chinese Securities Association of Hong Kong, Hong
Kong Securities & Futures Professionals Association, Hong Kong Securities
Institution, Banking Advisory Committee, Deposit-taking Companies Advisory
Committee, Hong Kong Investment Funds Association, Hong Kong Trustees’
Association, Hong Kong Institute of Certified Public Accountants, individual
LegCo members, individual legal firms, individual FIs and the majority of local
media.

32 http:/ /www.fstb.gov.hk/fsb/ppr/consult/doc/resolutionregime_conclu_e.pdf
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BACKGROUND

26. Following the global financial crisis that started in 2007,
governments in various jurisdictions around the world spent an
unprecedented amount of public money to rescue TBTF FIs because of
concerns over the anticipated systemic consequences of their failure.
Various reform initiatives are being pursued to enhance the resilience
and stability of the global financial system. These include measures
to reduce the probability of default of FIs through increased liquidity
and capital requirements as well as measures to reduce the impact of
their failure were they to become non-viable, through consistent
implementation of effective resolution regimes providing jurisdictions
with powers to resolve non-viable FIs without severe systemic
disruption whilst protecting taxpayers. Tasked by the Group of
Twenty leaders to develop measures to address the systemic and moral
hazard risks posed by the failure of systemically important and TBTF
FIs, the FSB issued the KAs in 2011 (and re-issued in 2014) which set
out the essential features required of an effective resolution regime.
The FSB expects all member jurisdictions to implement resolution
regimes in compliance with the KAs by the end of 2015.

ENQUIRIES

27. Enquiries in relation to the LegCo Brief should be directed to
Miss Angora NGAI, Principal Assistant Secretary for Financial Services
and the Treasury (Financial Services) International and Mainland
Affairs (Acting) at 2810-3096.

Financial Services Branch
Financial Services and the Treasury Bureau

18 November 2015
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Financial Institutions (Resolution) Bill

A BILL
To

Establish a regime for the orderly resolution of financial institutions with a

view to avoiding or mitigating the risks otherwise posed by their
non-viability to the stability and effective working of the financial
system of Hong Kong, including to the continued performance of
critical financial functions; for that purpose to confer powers on the
Insurance Authority, the Monetary Authority and the Securities and
Futures Commission; to make consequential and related
amendments to certain enactments; and to provide for incidental
and related matters.

Enacted by the Legislative Council.
Part 1

Preliminary

Short title and commencement

(1) This Ordinance may be cited as the Financial Institutions
(Resolution) Ordinance.

(2) This Ordinance comes into operation on a day to be appointed
by the Secretary for Financial Services and the Treasury by
notice published in the Gazette.

Interpretation
(1) In this Ordinance—
act (E &) includes a series of acts;
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Additional Tier 1 capital instrument ($55M—4 & SZH#2) means a
capital instrument issued by an authorized institution that
meets the qualifying criteria set out in Schedule 4B to the
Banking (Capital) Rules (Cap. 155 sub. leg. L), including the
requirement that the terms and conditions of the instrument
contain a point of non-viability provision;

affected entity (5252 EXEHE) means any of the following in respect
of which a Part 5 instrument is made under this Ordinance—

(a) a within scope financial institution;

(b) a holding company of a within scope financial
institution; -

(¢) an affiliated operational entity of a within scope
financial institution;

affiliated operational entity ({H 2 E T EE), in relation to a within
scope financial institution, means a body corporate that—

(a) is a group company of the financial institution; and

(b) provides services, directly or indirectly, to the financial
institution;

appeal tribunal (_F5FEEPR) means—
(a) the Resolution Compensation Tribunal; or
(b) the Resolvability Review Tribunal;

appointing person (Z={1 \ )—see section 95(1);

asset management vehicle (& FEETE T B )—see section 51;

assets (Z 7E) means any legal or equitable estate or interest
(whether present or future, vested or contingent or personal or

assignable) in real or personal property of any description and
includes money, securities, choses in action and documents;

authorized institution (FT]HEKE) has the meaning given by
section 2(1) of the Banking Ordinance (Cap. 155);
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authorized institution incorporated in Hong Kong (F&EERILE
JEEIRYEE M) has the meaning given by section 2(1) of
the Banking Ordinance (Cap. 155);

authorized institution incorporated outside Hong Kong (1 & # L

YRR By A B ISR AT 1#4#) has the meaning given by section
2(1) of the Banking Ordinance (Cap. 155);

authorized insurer (FEFZRE{RI# ) has the same meaning as in the
Insurance Companies Ordinance (Cap. 41);

bail-in instrument (NEFHATEFH%8830 %) means an instrument
made under section 58;

bank (§R1T) has the meaning given by section 2(1) of the Banking
Ordinance (Cap. 155);

banking sector ($R1T5) means the sector comprised of banking
sector entities;

banking sector entity (35175 EE) means any of the following—
(a) an authorized institution incorporated in Hong Kong;

(b) an authorized institution incorporated outside Hong
Kong;

(¢) a settlement institution, as defined by section 2 of the
Payment Systems and Stored Value Facilities Ordinance
(Cap. 584), of a designated clearing and settlement
system that is not otherwise an authorized institution
(excluding a settlement institution that is wholly owned
and operated by the Government);

(d) a system operator, as defined by section 2 of the
Payment Systems and Stored Value Facilities Ordinance
(Cap. 584), of a designated clearing and settlement
system (excluding a system operator that is wholly
owned and operated by the Government);

Financial Institutions (Resolution) Bill
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(e) a designated within scope financial institution of which
the Monetary Authority is designated under section
6(1)(a)(ii) as the resolution authority;

body corporate (75 A\HFE) has the meaning given by section 2(1)
of the Companies Ordinance (Cap. 622);

bridge institution (3 E1FE)—see section 43;
business day (EFH) means a day that is not—
(a) ageneral holiday;
(b) aSaturday; or

(c) a black rainstorm warning day or gale warning day as
defined by section 71(2) of the Interpretation and
General Clauses Ordinance (Cap. 1);

capital reduction instrument (&R 45 530 E) means an instrument
made under section 31(1);

chief executive officer (1T 4E%K), in relation to an entity, means
(except in Part 9) a person (by whatever name called) who is
responsible (alone or jointly with others) under the immediate
authority of the directors for the management of the whole of
the business of the entity and includes, if the entity is
established or incorporated in a non-Hong Kong jurisdiction,
the person who is responsible (alone or jointly with others) for
the management of the whole of the business of the entity in
Hong Kong;

claims outstanding (3K 72 H %) has the meaning given by
paragraph 1(1) of Part 1 of the Third Schedule to the
Insurance Companies Ordinance (Cap. 41);

class 1 securities (55 1 $85535%) means shares or stock;

class 2 securities (55 2 JHz5%) means debentures and includes
debenture stocks, loan stocks, bonds, certificates of deposit
and any other instruments creating or acknowledging a debt;
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class 3 securities (55 3 ¥55%%) means warrants or other
instruments that entitle the holder to acquire class 1 or class 2
securities;

clawback order (3R#1% )—see section 144;

client (Z F), in relation to a within scope financial institution,
means—

(@

(®)

an entity for which the financial institution provides a
service the provision of which constitutes a regulated
activity and includes another financial institution that
deposits with the financial institution securities or other
property as collateral but, in connection with a leveraged
foreign exchange contract, does not include a recognized
counterparty; or

an entity for which the financial institution, or a holding
company or an affiliated operational entity of the
financial institution, holds securities or other property in
the course of carrying on a business as a trustee or
custodian of securities or other property, whether on
trust or by contract;

client assets (% & B )—see section 3;
condition 1 (ff&¢f4 1) means the condition set out in section 25(2);

condition 2 (f¢{4 2) means the condition set out in section 25(3);
condition 3 (ff{4 3) means the condition set out in section 25(4);

contract (5%) includes an arrangement of any kind (made, or
evidenced, in writing) that imposes obligations on, or creates
rights for, a party to it that are intended to be legally
enforceable;

control function (EZ1ZHEEE), in relation to an entity, means any of
the following functions that is likely to enable the person
responsible for the performance of the function to exercise a
significant influence on the business carried on by the entity—
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(@)

®

©

(@

()

risk management function, that is, a function to establish
the strategies, policies and procedures to manage
different types of key risks of the entity;

financial control function, that is, a function to oversee
all financial matters (including investments, accounting
and financial reporting) of the entity;

compliance function, that is, a function to establish and
formulate standards, policies and procedures to ensure
compliance with legal and regulatory requirements that
are applicable to the entity;

internal audit function, that is, a function to establish and
implement an audit plan to examine and evaluate the
adequacy and effectiveness of the controls to manage
risks of the entity;

any other function specified in a notice under section
6(5);

Court means the Court of First Instance;

critical financial function (FH#EREITHAE) means an activity or
operation carried on, or a service provided, by a financial
institution—

(@)
®

on which an entity (other than a group company of the
financial institution) relies; and

that, if discontinued, would be likely to—

(1) lead to the disruption of services that are essential
to the economy of Hong Kong;

(i) undermine the general confidence of participants in
the financial market in Hong Kong; or

(iii)  give rise to contagion within the financial system
of Hong Kong,
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for any reason including the size, interconnectedness,
complexity or cross-border activities of, or the market
share held by, the financial institution or the group of
companies of which the financial institution is a
member;

cross-sectoral group (P55 RI%EE]) means a group of companies
that includes within scope financial institutions from more
than one sector;

current (E¢¥7), in relation to a list published by the Financial
Stability Board, means the list as updated or supplemented by
that Board from time to time;

deposit ({£3X) has the meaning given by section 2(1) of the Deposit
Protection Scheme Ordinance (Cap. 581);

deputy chief executive officer (BIfTEI44%), in relation to an
entity, means a person (by whatever name called) who is
responsible (alone or jointly with others) under the immediate
authority of the chief executive officer of the entity for the
management of the whole of the business of the entity and
includes, if the entity is established or incorporated in a non-
Hong Kong jurisdiction, the person who is responsible (alone
or jointly with others) under the immediate authority of the
chief executive officer of the entity for the management of the
whole of the business of the entity in Hong Kong;

designated clearing and settlement system (1§ 55 E KXW EREE)
has the meaning given by section 2 of the Payment Systems
and Stored Value Facilities Ordinance (Cap. 584);

designated within scope financial institution (}5E % HE &%
##%) means a financial institution that is designated under
section 6(1)(a) as a within scope financial institution;

director (E55), except in Part 9, has the meaning given by section
2(1) of the Companies Ordinance (Cap. 622);

Financial Institutions (Resolution) Bill
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document (3Z{f) includes any form of input into, or output from,
an information system and any writing or similar material
(whether produced mechanically, electronically, magnetically,
optically, manually or by any other means);

entity (E#&) means a person;

entity in resolution (#3558 B H5) means a within scope financial
institution, or a holding company or affiliated operational
entity of a within scope financial institution, the resolution of
which has been initiated and is ongoing;

financial institution (REIf%HS) means an entity that is primarily
engaged in the provision of financial services or the conduct
of financial activities and includes a bank, an insurer, a
licensed corporation and financial market infrastructure;

financial market infrastructure (& Fh T 5B E %) means a
multilateral system among participating financial institutions
used for clearing, settling or recording payments, securities,
derivatives or other financial transactions and includes any
payment system, central securities depository, securities
settlement system, central counterparty and trade repository;

financial services holding company (£:REIE5IERE/YE]) means a
holding company that is, or all the subsidiaries of which are,
primarily engaged in the provision of, or in supporting the
provision of, financial services or the conduct of financial
activities;

Financial Stability Board (5:FifE EHE®) means the Financial
Stability Board established under that name by the Heads of
State and Government of the Group of Twenty (G20) forum
of 19 countries and the European Union at a summit held in
London, United Kingdom on 2 April 2009 and includes any
successor body of that Board;

fixed remuneration ([&5E#HH) means remuneration (whether in
cash or non-cash benefits) that is payable to a person of an
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amount that is fixed at the beginning of a period in respect of
services provided by the person to a financial institution
during that period excluding any payment that is in the nature
of a bonus or incentive payment related to the performance of
the person, or the performance (including profitability) of the
financial institution or of any part of the business of the
financial institution, during any period;

Sfunction (B&EE) includes power, authority and duty;

global systemically important bank (B £k 2K EHEMERTT)
means an entity that is, or is a member of a group of
companies that is or that includes a company that is, included
in—

(a) the current list of global systemically important banks
published by the Financial Stability Board; or

(b) any other current list published by that Board that is
designated by the Financial Secretary under section 6(4)
as being equivalent to the list mentioned in paragraph
(@;

global systemically important insurer (B 23R 2 EZEEREN)
means an entity that is, or is a member of a group of
companies that is or that includes a company that is, included
in—

(a) the current list of global systemically important insurers
published by the Financial Stability Board; or

(b) any other current list published by that Board that is
designated by the Financial Secretary under section 6(4)
as being equivalent to the list mentioned in paragraph
(@

group company (£E|/\T]), in relation to a financial institution,
means a body corporate that is (or, but for the performance of

a function by a resolution authority or a non-Hong Kong

Financial Institutions (Resolution) Bill
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resolution authority, would be) a member of the same group
of companies as the financial institution;

group of companies (/xE]£E[H]) means a holding company and its
subsidiaries, irrespective of where any of them is
incorporated,

holding company (YZ#£/\E]), in relation to a body corporate, has
the meaning given by section 13 of the Companies Ordinance
(Cap. 622);

independent valuer (511 {5 {EET) means a person appointed under
section 96(2);

information (& ~ EHl - JHE) includes data, text, images,
sound codes, computer programmes, software and databases,
and any combination of them;

information system (Z:\%%;) has the meaning given by section
2(1) of the Electronic Transactions Ordinance (Cap. 553);

Insurance Authority ({Rl3£%58) means the Insurance Authority

appointed under section 4 of the Insurance Companies
Ordinance (Cap. 41);

insurance sector ({5 5%) means the sector comprised of insurance
sector entities;

insurance sector entity ({£FE R H #E) means any of the
following—

(a) an authorized insurer that is a global systemically
important insurer;

(b) a designated within scope financial institution of which
the Insurance Authority is designated under section
6(1)(a)(ii) as the resolution authority;

insurer ({#f A) has the meaning given by section 2(1) of the
Insurance Companies Ordinance (Cap. 41);
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lead resolution authority (3 [E EEIEF) means a resolution
authority designated under section 7;

liabilities CEEE{T ~ Bf& - {855) means any liabilities, duties or
obligations (whether present or future, vested or contingent or
personal or assignable) and includes any liabilities under class
2 or class 3 securities;

licensed corporation (Fij%%[H]) has the meaning given by section
1 of Part 1 of Schedule 1 to the Securities and Futures
Ordinance (Cap. 571);

loss-absorbing capacity requirement rule ( (ULESIERE HIE
#7351 ) means a rule made under section 19(1);

Monetary Authority (4 @i %E ¥ B B ) means the Monetary
Authority appointed under section 5A of the Exchange Fund
Ordinance (Cap. 66);

non-bank non-insurer global systemically important financial
institution (R EIRZREEMEIERITIRRIE A S RIEHS)
means an entity that is, or is a member of a group of
companies that is or that includes a company that is, included
in—

(a) the current list of non-bank non-insurer global
systemically important financial institutions published
by the Financial Stability Board; or

(b) any other current list published by that Board that is
designated by the Financial Secretary under section 6(4)
as being equivalent to the list mentioned in paragraph
(@)

non-Hong Kong financial institution (FEEHEESRHEE) means a

financial institution established or incorporated in a non-Hong
Kong jurisdiction;

non-Hong Kong group company (FJEEHEEEE /], in relation to
a non-Hong Kong financial institution, means an entity that is

Financial Institutions (Resolution) Bill
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(or, but for the performance of a function by a resolution
authority or a non-Hong Kong resolution authority, would be)
a member of the same group of companies as the non-Hong
Kong financial institution;

non-Hong Kong jurisdiction (JEEET]AEHEE) means a
jurisdiction other than Hong Kong;

non-Hong Kong law (FE&E A {E) means the law of a non-Hong
Kong jurisdiction;

non-Hong Kong property (JEEHIAE) means any property in
respect of which any issue arising in any proceedings would
have to be determined (in accordance with the rules of private
international law) by reference to non-Hong Kong law;

non-Hong Kong resolution action (JEEHFEE{TE)) means an
action under the law of a non-Hong Kong jurisdiction to
manage the failure or likely failure of a non-Hong Kong
financial institution or non-Hong Kong group company—

(a) the anticipated results of which are, in relation to the
non-Hong Kong financial institution or non-Hong Kong
group company, broadly comparable to results that could
have been anticipated from the application of a
stabilization option to an entity in Hong Kong; and

(b) the objectives of which are, in relation to that
jurisdiction, broadly comparable to the resolution
objectives as they apply in relation to Hong Kong;

non-Hong Kong resolution authority (JETHEBEREIER)
means an entity in a non-Hong Kong jurisdiction that
performs in that jurisdiction functions broadly corresponding
to those performed by a resolution authority in Hong Kong;

non-Hong Kong resolution plan (JEEHFEEETE]) means a plan
developed or approved by a non-Hong Kong resolution
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authority to support strategies devised by it for securing the
orderly resolution of an entity;

officer (4% A\ &), in relation to an entity, means (except in Part 8)
a person who is—

(a) adirector of the entity;

(b) the chief executive officer or deputy chief executive
officer of the entity; or

(c) a person who is employed by, or acts for or on behalf of
or under an arrangement with, the entity and is
principally responsible, alone or jointly with others,
for—

(i) the management of part of the business of the
entity; or

(ii) the performance of one or more of the control
functions of the entity;

omission (F{E £y ~ #JR) includes a series of omissions;
onward bridge institution (1% 48315 E1%1%)—see section 44;

Part 5 instrument (35 5 Z30E) means any of the following
instruments made under Part 5—

(a) asecurities transfer instrument;
(b) a property transfer instrument;
(c) abail-in instrument;

party (B T7)—

(a) in relation to a proceeding in the Resolution
Compensation Tribunal, means—

(i) the applicant under section 98(2) or 107(1),
including, in the case of an application under
section 107(1), an applicant as the representative of
2 or more entities;
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(ii) an applicant under regulations made under section
182;

(iii) a person who is joined as a party to an application
in accordance with rules made by the Chief Justice
under section 138;

(iv) the relevant resolution authority, if it is not the
applicant; or
(v) the independent valuer, except in the case of an
application under regulations made under section
182;
(b) in relation to a proceeding in the Resolvability Review
Tribunal, means—

(i) the applicant under section 17(1) or under a loss-
absorbing capacity requirement rule;

(ii) a person who is joined as a party to an application
in accordance with rules made by the Chief Justice
under section 121; or

(iii)  the relevant resolution authority;

point of non-viability provision (f AR B FHEKEHRIRIE ) —
(a) in relation to an Additional Tier 1 capital instrument,
means a provision mentioned in section 1(q) of Schedule
4B to the Banking (Capital) Rules (Cap. 155 sub. leg.
L); and

(b) in relation to a Tier 2 capital instrument, means a
provision mentioned in section 1(k) of Schedule 4C to
the Banking (Capital) Rules (Cap. 155 sub. leg. L);

policy holder ({£E 575 A) has the meaning given by section 2(1)
of the Insurance Companies Ordinance (Cap. 41);

pre-resolution creditor (FE B RI{EREA), in relation to an affected
entity, means a person who was a creditor of the affected
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entity immediately before the resolution of the entity was
initiated;

pre-resolution shareholder (FE B R ), in relation to an affected
entity, means a person who, immediately before the resolution

of the entity was initiated, held a security issued by the
affected entity;

property transfer instrument (f EEHEEE 2 )—see section 2(1) of
Schedule 4;

protected deposit (52 {R[ETFEX) has the meaning given by section
2(1) of the Deposit Protection Scheme Ordinance (Cap. 581);

recognition instrument (FMEZE X ZE) means an instrument made
under section 185(2);

recognized clearing house (¥ T]%5% F7) means a company
recognized, or deemed to have been recognized, under section
37(1) of the Securities and Futures Ordinance (Cap. 571) as a
clearing house;

recognized exchange company (5270]2Z55FfT) means a company
recognized, or deemed to have been recognized, under section
19(2) of the Securities and Futures Ordinance (Cap. 571) as an
exchange company;

recognized stock market (20]55%5%5) has the meaning given
by section 1 of Part 1 of Schedule 1 to the Securities and
Futures Ordinance (Cap. 571);

record (4C$%) means any record of information (however compiled
or stored) and includes—

(2) any books, deeds, registers, contracts, vouchers, receipts
or data material, or information that is recorded
otherwise than in a legible form but is capable of being
reproduced in a legible form;

(b) any disc, tape, sound track or other device in which
sounds or other data (not being visual images) are
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embodied so as to be capable (with or without the aid of
other equipment) of being reproduced; and

(¢) any film (including a microfilm), tape or other device in
which visual images are embodied so as to be capable
(with or without the aid of other equipment) of being
reproduced;

resolution (JZE) means the process for addressing the fact that a
within scope financial institution has ceased, or is likely to
cease, to be viable that involves the application of one or more
stabilization options and the performance of related functions;

resolution authority (FE BRI EF) means—

(a) in relation to a banking sector entity, the Monetary
Authority;

(b) in relation to an insurance sector entity, the Insurance
Authority; or

(¢) in relation to a securities and futures sector entity, the
Securities and Futures Commission;

Resolution Compensation Tribunal (F5E F{E3E37E) means the
Tribunal established by section 126(1);

resolution funding account (J5'E & &R )—see section 174;
resolution funds (55 &34 & )—see section 174;

resolution objectives (5 & EfZ) means the objectives specified in
section 8(1);

Resolvability Review Tribunal (FRE 1T EEESE) means
the Tribunal established by section 110(1);

rights (REF!]) means any rights, powers, privileges or immunities
(whether present or future, vested or contingent or personal or
assignable);

Scheme member (5T#(5 &) has the meaning given by section 2(1)
of the Deposit Protection Scheme Ordinance (Cap. 581);
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section 10 entity (55 10 {{RE#8) means an entity appointed by a
resolution authority under section 10;

sector (5 731]) means the banking sector, the insurance sector or the
securities and futures sector;

securities (55 %F), subject to subsection (6) and section 3(2),
includes anything falling within any of the following
classes—

(a) class 1 securities;
(b) class 2 securities;
(c) class 3 securities;

Securities and Futures Commission (:35%5) means the Securities
and Futures Commission referred to in section 3(1) of the
Securities and Futures Ordinance (Cap. 571);

securities and futures sector (5535 A& 5) means the sector
comprised of securities and futures sector entities;

securities and futures sector entity (F5% MHIESFEE) means
any of the following—

(a) a licensed corporation that is a non-bank non-insurer
global systemically important financial institution;

(b) a licensed corporation that is a branch or subsidiary of,
or a subsidiary of a holding company of, a global
systemically important bank or a global systemically
important insurer;

(c) arecognized clearing house;

(d) a designated within scope financial institution of which
the Securities and Futures Commission is designated
under section 6(1)(a)(ii) as the resolution authority;

(e) arecognized exchange company that is designated under
section 6(1)(b) as a within scope financial institution;

Clause 2 17 Clause 2 18

Securities transfer instrument (5578E &) —see section 2(1)
of Schedule 3;

stabilization option (F&7E¥EH) means an option mentioned in
section 33(2)(a), (b), (¢), (d) or (e);

subsidiary (MfE/\E]), in relation to a body corporate, has the
meaning given by section 15 of the Companies Ordinance
(Cap. 622);

Tier 2 capital instrument (—48E KZE ) means a capital
instrument issued by an authorized institution that, subject to
subsection (7), meets the qualifying criteria set out in
Schedule 4C to the Banking (Capital) Rules (Cap. 155 sub.
leg. L), including the requirement that the terms and
conditions of the instrument contain a point of non-viability
provision;

title transfer arrangement (F 5 REEZEZHE)—see section 74;

TPO company (85,5 /\ 5] )—see section 69;

transfer date ({%:%HHH) means the date on which, or time at
which, a securities transfer instrument or property transfer
instrument (or the relevant part of it) takes effect;

transferor (3£ ), in relation to a transfer of securities, assets,
rights or liabilities, means the entity that held them, or in
which they were vested, immediately before the transfer;

variable remuneration (3EH¥EEl) means remuneration (whether
in cash or non-cash benefits), other than fixed remuneration,
that is payable to a person in respect of services provided by
the person to a financial institution;

wages (1) has the meaning given by section 2(1) of the
Employment Ordinance (Cap. 57);

winding up hierarchy principles (jE82F 4} RI)) means—
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(a) the principle that holders of securities issued by, or
creditors of, a financial institution should as a general
rule be treated in relation to a bail-in provision in
accordance with the priority they would enjoy on a
winding up of the institution; and

(b) the principle that holders of securities issued by, or
creditors of, a financial institution who would have equal
priority on a winding up of the financial institution ought
to bear losses on an equal footing with each other;

winding up proceedings (JEH5FEFF), in relation to a financial
institution or a holding company of a financial institution,
includes the taking of any step—

(a) under the Companies (Winding Up and Miscellaneous
Provisions) Ordinance (Cap. 32) for the voluntary
winding up of the financial institution or holding
company or its winding up by the Court;

(b) in connection with a proposal for the entering into of an
arrangement or compromise under Division 2 of Part 13
of the Companies Ordinance (Cap. 622) or the effecting
of an amalgamation under Division 3 of that Part; or

(c) in connection with the appointment of a receiver or
manager of the property of the financial institution or
holding company;

within scope financial institution (% £ RIEHS) means—
(a) abanking sector entity;
(b) an insurance sector entity; or
(c) asecurities and futures sector entity.

(2)  For the purposes of this Ordinance, the resolution of an entity
is initiated at the point when a Part 5 instrument is first made
in respect of it.
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(3) For the purposes of this Ordinance, possession of a record or
document includes having power over, or custody or control
of, the record or document.

(4) A reference in this Ordinance to a bridge institution includes
an onward bridge institution.

(5) A reference in this Ordinance to financial market
infrastructure that is a clearing and settlement system, as
defined by section 2 of the Payment Systems and Stored
Value Facilities Ordinance (Cap. 584), includes a settlement
institution, as so defined, or system operator, as so defined, in
relation to the financial market infrastructure.

(6)  For the purposes of the definition of client in subsection (1)—

leveraged foreign exchange contract (FEEINEAT 5E4Y) has
the meaning given by section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap. 571);

property (J1/E) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571);

recognized counterparty (F35¥1F77) has the meaning given by
section 1 of Part 1 of Schedule 1 to the Securities and Futures
Ordinance (Cap. 571);

regulated activity (7 #1E75E}) has the meaning given by section
1 of Part 1 of Schedule 1 to the Securities and Futures
Ordinance (Cap. 571);

securities (55%7) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571).

(7)  For the purposes of the definition of Tier 2 capital instrument
in subsection (1), the qualifying criteria set out in Schedule 4C
to the Banking (Capital) Rules (Cap. 155 sub. leg. L) apply as
if in section 1(d) of that Schedule the expression , and the
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recognition of the instrument in regulatory capital in the
remaining 5 years before maturity is amortized on a straight
line basis of 20% per year” were omitted.

Interpretation: client assets
(1) In this Ordinance—

client assets (% &), in relation to a within scope financial
institution, means securities or other property (other than
excluded property) received or held by or on behalf of any of
the following entities on behalf of a client of the entity or in
which a client of the entity has a legal or equitable interest—

(a) the financial institution in the course of carrying on a
business in a regulated activity for the carrying on of
which it is licensed or registered under Part V of the
Securities and Futures Ordinance (Cap. 571);

(b) a holding company or an affiliated operational entity of
the financial institution in relation to the business
mentioned in paragraph (a);

(c) the financial institution, or a holding company or
affiliated operational entity of the financial institution, in
the course of carrying on a business as a trustee or
custodian of securities or other property for another
entity, whether on trust or by contract.

(2) For the purposes of the definition of client assets in
subsection (1)—

associated entity (5 i ¥ E £%5), in relation to a licensed
corporation, has the same meaning as it has in relation to an
intermediary in the Securities and Futures Ordinance (Cap.
571);

dealing in OTC derivative products (385MT4 T BESR 5) has
the meaning given by Part 2 of Schedule S to the Securities
and Futures Ordinance (Cap. 571);

excluded property (FEESFREA ZE) means any of the following—
(a) deposits held by an authorized institution;

(b) assets held by an authorized insurer or any amount set
aside by an authorized insurer for claims outstanding;

(c) rights of a policy holder in relation to the insurance
business of an authorized insurer;

(d) assets transferred under a title transfer arrangement in
which a client does not have a legal or equitable interest;

(¢) collateral posted by a dealer with a licensed corporation,
or with a holding company, an affiliated operational
entity or an associated entity of a licensed corporation
for the benefit of the licensed corporation, in a principal
to principal transaction involving dealing in OTC
derivative products;

property (FEE) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571);

regulated activity (3551 /58)]) has the meaning given by section
1 of Part 1 of Schedule 1 to the Securities and Futures
Ordinance (Cap. 571);

securities (58%) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571).

Objects of this Ordinance
The objects of this Ordinance are—

(a) to establish a regime for the orderly resolution of
financial institutions with a view to avoiding or
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mitigating the risks otherwise posed by their non-
viability to the stability and effective working of the
financial system of Hong Kong, including to the
continued performance of critical financial functions;

(b) for that purpose to appoint bodies as operationally-
independent resolution authorities with authority to
decide whether to initiate the resolution of a financial
institution and which stabilization options to apply and
other powers to exercise in effecting a resolution; and

(c) to specify resolution objectives and conditions to guide
resolution authorities in performing their functions.

5. When within scope financial institution ceases to be viable

(1) For the purposes of this Ordinance, a within scope financial
institution ceases to be viable if—

(a) for an institution that requires an authorization under any
Ordinance for it to be able to carry on the whole or any
part of its business—

(1) it has contravened a condition with which it must
comply, has failed to meet a criterion that it must
meet or has failed to perform a duty that it must
perform for it to continue to have that
authorization; and

(i) as a consequence, the removal of that authorization
is warranted; or

(b) in any other case, it is unable to discharge the
obligations that it must discharge for it to effectively
carry on its business.

(2) A reference in subsection (1) to authorization is a reference to
an authorization of any kind including that arising by having a
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licence, approval, recognition or designation under an
Ordinance.
6. Power of Financial Secretary to designate or specify certain
matters

(1) The Financial Secretary may, by notice published in the
Gazette—

(a) designate—

(i) a financial institution as a within scope financial
institution; and

(if) the Insurance Authority, the Monetary Authority or
the Securities and Futures Commission as the
resolution authority of that institution; or

(b) on the recommendation of the Securities and Futures
Commission, designate a recognized exchange company
as a within scope financial institution.

(2) The Financial Secretary may only act under subsection (1)(a)
or (b), and the Securities and Futures Commission may only
make a recommendation under subsection (1)(b), if of the
opinion that a risk could be posed to the stability and effective
working of the financial system of Hong Kong, including to
the continued performance of critical financial functions,
should the financial institution or the recognized exchange
company, as the case requires, cease to be viable.

(3) Before acting under subsection (1)(a), the Financial Secretary
must consult the resolution authority proposed to be
designated under that subsection and each other resolution
authority.

(4) The Financial Secretary may, by notice published in the
Gazette, designate a current list (irrespective of its title)
published by the Financial Stability Board as being, for the
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purposes of this Ordinance, a list equivalent to any of the
following lists published by that Board (whether before, on or
after the commencement of this subsection)—

(a) alist of global systemically important banks;
(b) alist of global systemically important insurers;

(¢) a list of non-bank non-insurer global systemically
important financial institutions.

The Financial Secretary may, by notice published in the
Gazette, specify a function to be a control function for the
purposes of paragraph (e) of the definition of control function
in section 2(1).

However, the Financial Secretary must not specify a function
to be a control function under subsection (5) unless the
Financial Secretary is satisfied that the function is likely to
enable the person responsible for the performance of the
function to exercise a significant influence on the business
carried on by an entity.

Power of Financial Secretary to designate lead resolution
authority

The Financial Secretary may, by notice published in the Gazette,
designate a resolution authority as the lead resolution authority of a
cross-sectoral group.
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Part 2
Resolution Authorities
8. Resolution objectives

(1) In performing, or considering performing, any function under
this Ordinance, a resolution authority must have regard to the
following objectives—

(a) to promote, and seek to maintain, the stability and
effective working of the financial system of Hong Kong,
including the continued performance of critical financial
functions;

(b) to seek to protect deposits or insurance policies of a
within scope financial institution to no less an extent
than they would be protected under a protective scheme
mentioned in Schedule 1 on a winding up of the
financial institution;

(c) to seek to protect client assets of a within scope financial
institution to no less an extent than they would be
protected on a winding up of the financial institution;

(d) subject to paragraphs (a), (b) and (c), to seek to contain
the costs of resolution and, in so doing, protect public
money.

(2) In carrying out a resolution of a within scope financial
institution, a resolution authority must seek to act in the way
that the resolution authority considers at the time of acting to
be most appropriate for meeting the resolution objectives.

9. Role of lead resolution authority
(1) This section applies in relation to a within scope financial

institution, within a cross-sectoral group, the resolution
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authority of which is not the lead resolution authority of the
group.

Subject to subsection (7), the lead resolution authority may, if
it considers that it is necessary to do so in the circumstances—

(a) give the resolution authority of the financial institution
written directions as to the performance by it of any
function under this Ordinance in relation to the financial
institution; or

(b) perform any function under this Ordinance in relation to
the financial institution as if it were its resolution
authority.

The resolution authority must comply with any written
direction given to it under subsection (2)(a).

If a written direction is given to a resolution authority under
subsection (2)(a), then despite anything to the contrary in this
or any other Ordinance, the resolution authority is not
required, for any purpose connected with the performance of a
function to which the direction relates—

(a) to form any opinion;

(b) to be satisfied as to any matter (including the existence
of particular circumstances); or

(c) to consult any entity.

This section does not prevent a resolution authority from
performing a function under this Ordinance in relation to the
financial institution without having been given a written
direction under subsection (2)(a).

However, only the lead resolution authority may—

(a) make a Part 5 instrument in relation to the financial
institution; or
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(b) make a recognition instrument relating to a non-Hong
Kong resolution action taken in relation to the financial
institution or a group company of the financial
institution.

For a within scope financial institution that is an authorized
institution, only the resolution authority of the financial
institution may make a capital reduction instrument in respect
of the financial institution and, if the financial institution is
within a cross-sectoral group, the lead resolution authority
may not give any written direction to that resolution authority
under subsection (2)(a) as to the exercise of the power to
make such an instrument.

Appointment of entities to assist resolution authority

A resolution authority may, on any terms and conditions that the
resolution authority thinks fit, appoint one or more entities to assist
it in the performance of its functions as a resolution authority or
lead resolution authority under this Ordinance.

Part2
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General power of resolution authority

A resolution authority has the power to do all things necessary or
expedient to be done for, or in connection with, or incidental to, the
performance of its functions under this Ordinance.
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Part3
Powers Related to Resolution

Division 1—Preparing for Resolution

Subdivision 1—Resolvability Assessment and Resolution

Planning

Resolvability assessment

(M
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A resolution authority of a within scope financial institution
may from time to time conduct a resolvability assessment to
determine whether there are any impediments to the orderly
resolution of either of the following and, if so, the extent of
those impediments—

(a) the within scope financial institution;

(b) a holding company of the within scope financial
institution.

The lead resolution authority of a cross-sectoral group may
from time to time conduct a resolvability assessment in
relation to that group to determine whether there are any
impediments to the orderly resolution of either of the
following and, if so, the extent of those impediments—

(a) a within scope financial institution within that group;

(b) aholding company of a within scope financial institution
within that group.

A resolution authority of a within scope financial institution
within a cross-sectoral group that is not the lead resolution
authority of the group must take all necessary steps to support
the lead resolution authority in performing its functions under
subsection (2).
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Note—

See section 28 on the resolution of a holding company of a within scope financial
institution.

Resolution planning
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A resolution authority of a within scope financial institution
may from time to time-—

(a) devise strategies for securing an orderly resolution of the
financial institution or a holding company of the
financial institution; and

(b) support the strategies mentioned in paragraph (a) by
doing either or both of the following—

(i) developing one or more resolution plans;

(ii) adopting the whole or part of one or more non-
Hong Kong resolution plans.

The lead resolution authority of a cross-sectoral group may
from time to time—

(a) devise strategies for securing an orderly resolution of
within scope financial institutions, or holding companies
of within scope financial institutions, within that group;
and

(b) support the strategies mentioned in paragraph (a) by
doing either or both of the following—

(1) developing one or more resolution plans for the
group;

(it) adopting the whole or part of one or more non-
Hong Kong resolution plans.

A resolution authority of a within scope financial institution
within a cross-sectoral group that is not the lead resolution
authority of the group must take all necessary steps to support
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the lead resolution authority in performing its functions under
subsection (2).

Note—

See section 153 for when powers conferred by Part 10 are exercisable.

Subdivision 2—Removal of Impediments

Power to direct removal of impediments

€y
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€))

This section applies if at any time the resolution authority of a
within scope financial institution or, for a within scope
financial institution within a cross-sectoral group, the lead
resolution authority of the group, is of the opinion that
significant impediments exist to the orderly resolution, in
accordance with a resolution plan mentioned in section 13,
of—

(a) the within scope financial institution; or

(b) a holding company of the within scope financial
institution.

The resolution authority or lead resolution authority may, by
written notice served on the financial institution or holding
company, direct it to take, within a period specified in the
notice, any measures in relation to its structure (including
group  structure), operations (including intra-group
dependencies), assets, rights or liabilities that—

(a) are, in the opinion of the resolution authority or lead
resolution authority, reasonably required to remove, or
mitigate the effect of, those impediments; and

(b) are specified in the notice.

Before serving a notice under subsection (2), the resolution
authority or lead resolution authority must have regard to—
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(&) how difficult it would be to carry out an orderly
resolution of the financial institution or holding
company, in accordance with a resolution plan
mentioned in section 13, if the contemplated measures
were not taken;

(b) the likely impact of complying with the notice, including
on the future viability and capacity of the financial
institution to continue to perform critical financial
functions; and

(c) if applicable, the advisability of taking measures to
remove impediments in Hong Kong to facilitate the
orderly resolution of the financial institution or holding
company in accordance with a non-Hong Kong
resolution plan.

A period specified in a notice under subsection (2) must be
one that, in the opinion of the resolution authority or lead
resolution authority, is reasonable in all the circumstances.

Safeguards for entity served with notice

M

@

A notice under section 14(2) must—
(a) state when the direction contained in it takes effect;
(b) give reasons for the giving of the direction; and

(c) specify a reasonable period within which the financial
institution or the holding company may make
representations to the resolution authority or lead
resolution authority about the direction.

If representations are made by the financial institution or the
holding company within the period specified under subsection
(I)(c), the resolution authority or lead resolution authority
must, within a reasonable period, consider those
representations and decide—
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(a) whether to confirm or revoke the notice; and

(b) if the notice is revoked, whether to serve a fresh notice
containing a different direction.

The resolution authority or lead resolution authority must
serve written notice on the financial institution or holding
company of its decision under subsection (2).

If no representation is made by the financial institution or
holding company within the period specified under subsection
(1)(c), the resolution authority or lead resolution authority
must serve written notice on it that the notice under section
14(2) is confirmed.

Offence not to comply with notice
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A financial institution or holding company served with a
notice under section 14(2) that is confirmed under section
15(2) or (4), commits an offence if the institution or company
fails, without reasonable excuse, to comply with the notice
within the period specified in it.

A financial institution or holding company that commits an
offence under subsection (1) is liable—

(a) on conviction on indictment to a fine of $2,000,000 and,
in the case of a continuing offence, to a further fine at
level 6 for every day during which the offence continues;
or

(b) on summary conviction to a fine at level 6 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.

If a financial institution or holding company commits an
offence under subsection (1), an officer of the financial
institution or holding company also commits an offence under
that subsection if the officer—
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(a) authorized or permitted the commission of the offence
by the financial institution or holding company; or

(b) was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the
financial institution or holding company.

An officer who commits an offence under subsection (1) is
liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.

An officer of a financial institution or holding company may
commit an offence under subsection (1) whether or not the
financial institution or holding company has been prosecuted
for, or found guilty of, an offence under that subsection.

Review of decisions

(D
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A within scope financial institution or a holding company of a
within scope financial institution that is aggrieved by a
decision of a resolution authority or lead resolution authority
to serve on it a notice under section 14(2) may, at any time
within the period specified in subsection (3), apply to the
Resolvability Review Tribunal for a review of the decision.

An application for review must set out the grounds for the
application and be accompanied by a copy of the notice under
section 14(2).
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The period specified for the purposes of subsection (1) is the
period of 30 days beginning on the date on which a notice
under section 15(3) or (4) was served on the financial
institution or holding company in relation to the decision
mentioned in subsection (1).

Despite subsection (3), the Resolvability Review Tribunal, on
the written application of any person, may by order extend the
time within which an application for review may be made if
satisfied that there is good cause for granting the extension.

The making of an application to the Resolvability Review
Tribunal for review of a decision operates as a stay of
execution of the decision.

Determination of application
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As soon as practicable after an application under section 17(1)
is received by it, the Resolvability Review Tribunal must send
a copy of the application to the resolution authority or lead
resolution authority that served the notice under section 14(2).

In reviewing a decision, the Resolvability Review Tribunal
must ensure that the parties to the proceeding are given a
reasonable opportunity of being heard.

The standard of proof required to determine any question or
issue before the Resolvability Review Tribunal is the standard
of proof applicable to civil proceedings in a court of law.

In determining a review of a decision, the Resolvability
Review Tribunal may—

(a) confirm or set aside the decision; or

(b) remit the matter in question to the resolution authority or
lead resolution authority that served the notice under
section 14(2) with any direction that it considers
appropriate, which may include a direction to make a
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fresh decision in respect of any matter specified by the
Tribunal.

Subdivision 3—Loss-absorbing Capacity Requirements

19. Loss-absorbing capacity requirements
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A resolution authority may make rules—

(a) prescribing loss-absorbing capacity requirements for
within scope financial institutions or their group
companies; or

(b) for connected purposes.

The loss-absorbing capacity requirement rules may provide
for their application on an unconsolidated balance sheet basis
to an individual entity or on a consolidated balance sheet basis
to 2 or more entities grouped together by the resolution
authority.

Without limiting subsection (1), the loss-absorbing capacity
requirement rules—

(a) may be of general or special application and may be
made so as to apply only in specified circumstances;

(b) may make different provisions for different classes of
entities;

(c) may give effect to standards relating to loss-absorbing
capacity issued by an international standard-setting
body, whether in whole or in part and subject to any
modifications that the resolution authority thinks fit,
having regard to the prevailing circumstances in Hong
Kong;

(d) may apply, adopt or incorporate by reference, with or
without modification, any document relating to loss-
absorbing capacity issued by an international standard-
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setting body, whether in whole or in part and whether in
force at the time of issue or as in force from time to
time;

may provide that a matter (notifiable matter) prescribed
in the rules (including a failure to comply with a loss-
absorbing capacity requirement rule) is a matter about
which an entity specified in the rules for the purpose,
must—

(i) as soon as practicable notify the resolution
authority of the entity; and

(ii) provide particulars to that resolution authority on
request;

may specify the form that any loss-absorbing capacity is
to take;

without limiting paragraph (f), may specify criteria to be
met by debt instruments issued for complying with loss-
absorbing capacity requirements;

without limiting paragraph (f), may require that debt
instruments issued for complying with loss-absorbing
capacity —requirements contain contractual terms
designed to promote recognition of their loss-absorbing
characteristics and their eligibility to be the subject of a
bail-in provision;

may prescribe a loss-absorbing capacity requirement in
the form of a range with upper and lower limits, and the
circumstances under which the resolution authority of an
entity may determine that a specific loss-absorbing
capacity requirement within that range applies to the
entity;

may empower the resolution authority of an entity to
vary, in accordance with a procedure set out in the rules
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and in circumstances set out in the rules, a loss-
absorbing capacity requirement rule applicable to the
entity;

may provide that a decision, of a kind prescribed in the
rules, made by a resolution authority may be reviewed
by the Resolvability Review Tribunal, as set out in the
rules, on the application of a within scope financial
institution or group company to which the decision
relates;

may provide for the taking of remedial action in the
event of an entity contravening the rules; and

may contain any incidental, supplementary,
consequential, transitional or savings provisions that
may be necessary or expedient in consequence of the
rules.

(4)  An entity that, without reasonable excuse, fails to comply with
a requirement applicable to it under the loss-absorbing
capacity requirement rules in relation to a notifiable matter,
commits an offence and is liable—
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on conviction on indictment to a fine of $2,000,000 and,
in the case of a continuing offence, to a further fine at
level 6 for every day during which the offence continues;
or

on summary conviction to a fine at level 6 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.

If an entity commits an offence under subsection (4), an
officer of the entity also commits an offence under that
subsection if the officer—

@

authorized or permitted the commission of the offence
by the entity; or
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(b) was knowingly concemed in any way (whether by act or (a) the Financial Stability Board;
omission) in the commission of the offence by the entity. (b) the Basel Committee;
(6) An officer who commits an offence under subsection (4) is (c) the International Association of Insurance Supervisors;
liable— . o ...
o L (d) the International  Organization of  Securities
(a) on conviction on indictment to a fine of $2,000,000 and Commissions: or
to imprisonment for 5 years and, in the case of a ’ ] . )
P Y (e) any other body that issues international standards

continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing

relating to loss-absorbing capacity;

loss-absorbing capacity (RUWIESTERETT), in relation to an entity,
means a financial resource—

offence, to a further fine at level 3 for every day during (a) that the entity maintains or to which it has unconstrained

which the offence continues. access and that may, but need not, include class 2

(7) An officer of an entity may commit an offence under secprities issued by the entity and loans made to the
subsection (4) whether or not the entity has been prosecuted entity; and

for, or found guilty of, an offence under that subsection. (b) that is capable, in the event of the entity ceasing, or

(8) In this section—

Basel Committee (I23£F§Z 2 ®) has the meaning given by
section 2(1) of the Banking Ordinance (Cap. 155);

International Association of Insurance Supervisors (B2 {RIEE:
B 2) means the body, whose general secretariat is based in
Basel, Switzerland, that sets international standards for
insurance supervision and includes any successor body of that
body;

International Organization of Securities Commissions G85EE
@ ERFE4H4,) means the international association of securities

becoming likely to cease, to be viable, of being used to
absorb losses of the entity and contribute to the
restoration of its capital position.

Division 2—Directions

20. Interpretation

In this Division—

related person (Bf3E A\ ), in relation to a within scope financial
institution, means any of the following—

regulators, whose general secretariat is based in Madrid, (8) a group company of the financial institution;

Spain, that sets international standards for securities markets (b) a director of the financial institution or of a group
and promotes information exchange and cooperation among company of the financial institution;

its. members and includes any successor body of that (c) the chief executive officer or deputy chief executive

association;
international standard-setting body (B[&EAEXEET 17 E4E) means—

officer of the financial institution or of a group company
of the financial institution.
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When powers are exercisable

The powers conferred by this Division on a resolution authority are
only exercisable with respect to a within scope financial institution
or a related person if the resolution authority is satisfied that
conditions 1 and 3 are met in the case of the financial institution.

Power to give directions
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A resolution authority may, by written notice served on a
within scope financial institution or a related person, direct the
financial institution or related person to take or refrain from
taking, within a period specified in the notice, an action
specified in the notice in relation to the affairs, business or
property of the financial institution or a group company of the
financial institution.

However, a resolution authority may only give a direction by
a notice under subsection (1) if—

(a) it is of the opinion that giving the direction will assist in
meeting the resolution objectives; and

(b) the notice gives the reason for that opinion.

A direction under subsection (1) may extend to a within scope
financial institution or related person outside Hong Kong or
the taking, or refraining from taking, of an action outside
Hong Kong in relation to the affairs, business or property in
Hong Kong of a within scope financial institution or group
company.

A director of a financial institution or group company is not to
be regarded as failing to discharge any duty owed to any
person because of any act done or omitted to be done in good
faith in compliance with, or in giving effect to, a direction.

A financial institution or a related person is immune from
liability in damages in respect of any act done or omitted to be
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done in good faith by the institution or person in compliance
with, or in giving effect to, a direction.

A financial institution or related person commits an offence if
the institution or person, without reasonable excuse, fails to
comply with a direction under subsection (1) within the period
of time specified in it.

An institution or person who commits an offence under
subsection (6) is liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.

If a financial institution or a group company commits an
offence under subsection (6), an officer of the financial
institution or group company also commits an offence under
that subsection if the officer—

(a) authorized or permitted the commission of the offence
by the financial institution or group company; or

(b) was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the
financial institution or group company.

An officer who commits an offence under subsection (6) is
liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or
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(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.

An officer of a financial institution or group company may
commit an offence under subsection (6) whether or not the
financial institution or group company has been prosecuted
for, or found guilty of, an offence under that subsection.

Division 3—Removal of Directors etc.

When powers are exercisable

The powers conferred by this Division on a resolution authority are
only exercisable with respect to a within scope financial institution
or a holding company of a within scope financial institution if the
resolution authority is satisfied that conditions 1 and 3 are met in
the case of the financial institution.

Power to remove directors etc.

(D
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A resolution authority may, by notice in writing given to a
person who is a director of a within scope financial institution
incorporated in Hong Kong or a holding company
incorporated in Hong Kong of a within scope financial
institution, revoke the person’s appointment as a director with
effect from a date, or the occurrence of an event, specified in
the notice.

A resolution authority may, by notice in writing given to a
person who is the chief executive officer or deputy chief
executive officer of a within scope financial institution or a
holding company of a within scope financial institution,
revoke the person’s appointment as such an officer with effect
from a date, or the occurrence of an event, specified in the
notice.
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of a person as the chief executive officer or deputy chief
executive officer of a financial institution or holding company
that is established or incorporated in a non-Hong Kong
jurisdiction in so far as the appointment relates to the business
in Hong Kong of the financial institution or holding company.

However, a resolution authority may only give a notice under
subsection (1) or (2) if—

(a) it is of the opinion that removing the director, chief
executive officer or deputy chief executive officer from
office will assist in meeting the resolution objectives;
and

(b) the notice gives the reason for that opinion.

A person commits an offence if the person, without
reasonable excuse, acts or continues to act as a director, or as
the chief executive officer or deputy chief executive officer,
of a financial institution or a holding company of a within
scope financial institution in contravention of a notice given
under subsection (1) or (2).

A person who commits an offence under subsection (5) is
liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.

Any transaction entered into or other thing done by a person
while purporting to act as a director, or as the chief executive
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officer or deputy chief executive officer, of a financial
institution or a holding company of a financial institution at
any time after the person’s appointment as such has been
revoked under subsection (1) or (2) is void from the
beginning.

The giving of a notice under subsection (1) or (2) does not of
itself terminate, or affect the rights of any party to, a contract
of employment or services under which a director, chief
executive officer or deputy chief executive officer is
employed by, or acts for or on behalf of or under an
arrangement with, a financial institution or a holding company
of a financial institution.
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Moving to Resolution
Division 1—TInitiation of Resolution
25. Conditions for initiating resolution of financial institution

26.
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A resolution authority may only initiate the resolution of a
within scope financial institution if it is satisfied that
conditions 1, 2 and 3 are met in the case of the financial
institution.

Condition 1 is that the financial institution has ceased, or is
likely to cease, to be viable.

Condition 2 is that there is no reasonable prospect that private
sector action (outside of resolution) would result in the
financial institution again becoming viable within a
reasonable period.

Condition 3 is that—

(a) the non-viability of the financial institution poses risks to
the stability and effective working of the financial
system of Hong Kong, including to the continued
performance of critical financial functions; and

(b) resolution will avoid or mitigate those risks.

Effect on group members and jurisdictions may be considered

A resolution authority, in deciding whether to initiate the resolution
of a within scope financial institution or which stabilization option
to apply to such an institution, may consider the potential effect of
the decision on—

(a) any other group company of the financial institution; and
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(b) the stability and effective working of the financial
system of any other jurisdiction.
27. Financial Secretary to be consulted

28.

A resolution authority must consult the Financial Secretary before
initiating the resolution of an entity.

Holding companies
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A resolution authority may resolve a holding company of a
within scope financial institution as if it were itself a within
scope financial institution.

Without limiting subsection (1), the resolution authority may
apply any stabilization option to, or exercise any other power
under this Ordinance in respect of, the holding company in the
same way, and to the same extent, that it could if the holding
company were a within scope financial institution being
resolved by it.

However, a resolution authority may only initiate the
resolution of a holding company of a within scope financial
institution if it is satisfied that—

(a) conditions 1, 2 and 3 are met in the case of the financial
institution; and

(b) an orderly resolution of the financial institution that
meets the resolution objectives can be more effectively
achieved by resolving the holding company.

Subsection (1) only authorizes the initiation of resolution of a
holding company that is not a financial services holding
company if the resolution authority is satisfied that, because
of the way in which the group of companies is structured and
operates, it is necessary to resolve that holding company to
achieve an orderly resolution of the financial institution that
meets the resolution objectives.
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29. Affiliated operational entities

(D

@

€))

)

®)

A resolution authority may resolve an affiliated operational
entity of a within scope financial institution as if it were itself
a within scope financial institution.

Without limiting subsection (1), the resolution authority may
apply any stabilization option to, or exercise any other power
under this Ordinance in respect of, the affiliated operational
entity in the same way, and to the same extent, that it could if
the affiliated operational entity were a within scope financial
institution being resolved by it.

However, a resolution authority may only initiate the
resolution of an affiliated operational entity of a within scope
financial institution if the circumstances set out in subsection
(4) exist.

The circumstances are—

(a) the power is being exercised to secure the continued
provision by the affiliated operational entity of services
that it provides, directly or indirectly, to the financial
institution; and

(b) the resolution authority is satisfied as to the matters
mentioned in subsection (5).

The matters are—
(a) conditions 1, 2 and 3 are met in the case of the financial
institution;

(b) the services that the affiliated operational entity provides
are essential to the continued performance of critical
financial functions in Hong Kong; and

(¢) an orderly resolution of the financial institution, or of a
holding company of that institution, that meets the
resolution objectives cannot be achieved by any means
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(including the giving of a direction under section 79(3))
other than by resolving the affiliated operational entity.

30. Letters of mindedness

(1) A resolution authority must not initiate the resolution of a
within scope financial institution, or of a holding company or
affiliated operational entity of a within scope financial
institution, without first complying with subsection (2).

@

The resolution authority must issue to the financial institution
or, in the case of a holding company or an affiliated
operational entity, to both the holding company or affiliated
operational entity and the financial institution, a letter in
writing—
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stating that the resolution authority is minded to initiate
the resolution of the financial institution, holding
company or affiliated operational entity, as the case
requires;

stating that the resolution authority is satisfied that
conditions 1, 2 and 3 are met in the case of the financial
institution and specifying why it is so satisfied;

if the letter relates to a holding company—

(i) stating that the resolution authority is satisfied that
an orderly resolution of the financial institution that
meets the resolution objectives can be more
effectively achieved by resolving the holding
company; and

(ii) if the holding company is not a financial services
holding company, stating that the resolution
authority is satisfied that, because of the way in
which the group of companies is structured and
operates, it is necessary to resolve the holding
company to achieve an orderly resolution of the
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financial institution that meets the resolution
objectives;

if the letter relates to an affiliated operational entity—

(i) stating that the resolution authority is satisfied that
the services that the affiliated operational entity
provides are essential to the continued performance
of critical financial functions in Hong Kong; and

(ii) stating that the resolution authority is satisfied that
an orderly resolution of the financial institution, or
of a holding company of the financial institution,
that meets the resolution objectives cannot be
achieved by any means (including the giving of a
direction under section 79(3)) other than by
resolving the affiliated operational entity;

stating that the directors of the financial institution,
holding company or affiliated operational entity may
make representations to the resolution authority in
relation to anything stated in the letter (specifying
whether those representations may be made orally or in
writing or both orally and in writing); and

stating the period within which those representations
may be made which must be one that the resolution
authority considers reasonable having regard to—

(i) the circumstances of the financial institution; and

(ii) the urgency with which the resolution authority
may need to initiate the resolution.
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Division 2—Mandatory Reduction of Capital Instruments

31. Mandatory write off or conversion of capital instruments
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The resolution authority of a within scope financial institution

that is an authorized institution may make one or more capital

reduction instruments in respect of the financial institution

if—

(a) conditions 1, 2 and 3 are met in the case of the financial
institution;

(b) the resolution authority has decided to initiate the
resolution of the financial institution; and

{c) the principal amount of any Additional Tier 1 capital
instrument or Tier 2 capital instrument that is to be the
subject of the capital reduction instrument has not been
entirely written off or converted into ordinary shares in
accordance with the point of non-viability provision
applicable to it.

Note—

See section 35(1) for the requirement for a valuation to have been made
before a capital reduction instrument is made.

The making of a capital reduction instrument is to be regarded
as a trigger event for the purposes of the point of non-viability
provision applicable to any Additional Tier 1 capital
instrument or Tier 2 capital instrument that is the subject of
the capital reduction instrument.

A capital reduction instrument may make any other provision
for, or in connection with, any write off or conversion
triggered by that or another capital reduction instrument
including a provision for specified securities, or securities of a
specified description, issued by a financial institution to be
transferred to the resolution authority or a section 10 entity in

Financial Institutions (Resolution) Bill

Part 4—Division 2

Clause 31

52

“

®

6

Q)

®

®

order to facilitate the orderly resolution of the financial
institution.

If securities are transferred to a section 10 entity, the
resolution authority must perform its functions under this
Division with a view to ensuring that the securities are held by
the section 10 entity only for so long as is, in the resolution
authority’s opinion, appropriate having regard to the
resolution objectives.

Securities held by a resolution authority or a section 10 entity
(in that capacity and as a result of a capital reduction
instrument) are to be held in accordance with the terms of the
instrument that transferred them to the resolution authority or
section 10 entity.

If a capital reduction instrument is to be made in respect of a
financial institution, it must be made before a stabilization
option is applied to the institution.

If a capital reduction instrument triggers the write off of the
principal amount of an Additional Tier 1 capital instrument or
Tier 2 capital instrument—

(a) the reduction of that amount must be permanent; and

(b) no liability remains to the holder of the Additional Tier 1
capital instrument or Tier 2 capital instrument under, or
in connection with, so much of the principal amount of
the instrument as is written off.

If a capital reduction instrument triggers the conversion of an
Additional Tier 1 capital instrument or Tier 2 capital
instrument into ordinary shares, the new class 1 securities
must, having regard to the resolution objectives, be issued
without delay.

No compensation is to be paid to the holder of an Additional
Tier 1 capital instrument or Tier 2 capital instrument that is
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written off or converted under this section in accordance with
the point of non-viability provision contained in the terms and
conditions of the instrument, other than the provision of class
1 securities into which the instrument is converted.

32. Capital reduction instruments: supplementary matters

The following provisions apply in relation to a capital reduction
instrument in the same way as they apply in relation to a bail-in
instrument—

(a) section 62 (bail-in instrument may include directions);
(b) section 2 of Schedule 6 (procedure);

(c) section 3(1) and (4) of Schedule 6 (effect of bail-in
instrument);

{d) section 4 of Schedule 6 (continuity);
{e) section 7 of Schedule 6 (instruments);
(f) section 8 of Schedule 6 (incidental provision etc.).
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Part 5
Resolution
Division 1-—Stabilization Options
Subdivision 1—Overview
33. Stabilization options
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There are 5 stabilization options that a resolution authority
may apply to a within scope financial institution in resolving
the institution.

Note—

See section 28 on the application of stabilization options to a holding
company of a within scope financial institution and section 29 on the
application of such options to an affiliated operational entity of such an
institution.

Those options are—

(a) transfer to a purchaser;

(b) transfer to a bridge institution;

(c) transfer to an asset management vehicle;
(d) Dbail-in;

(e) transfer to a TPO company.

Consideration that is fair and reasonable in the circumstances
is due to the transferor in respect of any transfer under a Part 5
instrument.

Consideration mentioned in subsection (3) may be comprised
of a monetary payment or take any other form, including the
assumption of liabilities, as may be appropriate in the
circumstances.
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35.

Application of stabilization options
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A resolution authority, having regard to the resolution
objectives, may choose to apply to a within scope financial
institution—

(a) one stabilization option at a time;

(b) a combination of more than one stabilization option at
the same time; or

(c) 2 or more stabilization options sequentially.

Without limiting subsection (1)(b), different stabilization
options may be applied at the same time to different parts of
the business of a financial institution.

A resolution authority may choose not to apply a stabilization
option to any part of the business of a financial institution
while applying one or more to the other part or parts.

Valuation to be made

6]

Subject to subsection (2), before a resolution authority applies
a stabilization option to, or makes a capital reduction
instrument in respect of, a within scope financial institution, it
must make a valuation for informing any decisions to be made
by the resolution authority as to any of the following
matters—

(a) whether the conditions for applying a stabilization
option or making a capital reduction instrument are
satisfied;

(b) if the conditions for applying a stabilization option are
satisfied, which stabilization option to apply;

(c) the extent to which—

(i) any Additional Tier 1 capital instrument or Tier 2
capital instrument should be written off or

36.
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converted through the making of a capital
reduction instrument; or

(ii) any liabilities or securities eligible to be the subject
of a bail-in provision should be cancelled,
modified, converted or otherwise dealt with
through the making of a bail-in provision in a bail-
in instrument;

(d) what is to be transferred by a securities transfer
instrument or property transfer instrument;

(e) the value of any consideration due in respect of whatever
is so transferred.

If a valuation was made before a resolution authority made a
capital reduction instrument in respect of a within scope
financial institution, it may apply a stabilization option
without making a fresh valuation.

Nature of valuation

A valuation made under section 35(1) must—

(a) be fair in all the circumstances, be based on prudent and
realistic assumptions, including assumptions as to rates
of default and severity of losses, and take into account—

(i) if appropriate, available information from which a
market price for assets and liabilities could be
derived; and

(ii) accounting principles to the extent that they are
relevant in assisting in the making of a valuation
that is suitable for the purpose for which it is being
made;

(b) not assume that any financial support or assistance will
be provided, directly or indirectly, to the financial
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institution by the Government, a public body or a public
officer, other than in the ordinary course of business;

(c) take account of the fact that expenses incurred by the
resolution authority in connection with the application of
a stabilization option to the financial institution may be
recovered from the financial institution; and

(d) take account of the fact that, if the application of a
stabilization option to the financial institution includes
the use of resolution funds for a purpose mentioned in
section 176(4)(a) or (b), interest or fees may be charged
in respect of the funds used and recovered from the
financial institution.

37. Section 10 entity may assist in making valuation
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A resolution authority may appoint a section 10 entity to assist
in the making of a valuation under section 35(1).

However, a section 10 entity that is appointed must be one
that the resolution authority is satisfied—

(a) has the expertise, experience and resources that are, in
the opinion of the resolution authority, necessary for the
entity to be able to assist in the making of a valuation
under section 35(1); and

(b) does not have an actual or material interest in common
or in conflict with any of the following that could
influence, or be reasonably perceived to influence, the
entity’s judgement in assisting in the making of a
valuation under section 35(1) in relation to the entity
concerned—

(i) the entity concerned;

(ii) an entity that is a member of the same group of
companies as the entity concerned;
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(iii) a person who is a creditor or shareholder of the
entity concerned.

The acts of an entity acting as a section 10 entity are valid
despite the fact that it is afterwards discovered that there was a
defect in the appointment of the section 10 entity, other than a
defect arising because the section 10 entity did not meet the
criteria specified in subsection (2).

Subdivision 2—Transfer to Purchaser

Application of Subdivision

This Subdivision deals with the stabilization option mentioned in
section 33(2)(a) (transfer to a purchaser).

Transfer instruments

(1) A resolution authority may transfer securities issued by a
within scope financial institution to a purchaser by making
one or more securities transfer instruments.

(2) A resolution authority may transfer assets, rights or liabilities
of a within scope financial institution to a purchaser by
making one or more property transfer instruments.

(3) Schedule 3 has effect with respect to securities transfer
instruments under this Subdivision.

(4) Schedule 4 has effect with respect to property transfer
instruments under this Subdivision.

Report

(1) This section applies if a resolution authority transfers to a

purchaser under section 39 any securities issued by, or any
assets, rights or liabilities of, a within scope financial
institution.
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(2) The resolution authority must report to the Financial Secretary
about the transfer.

(3) A report under subsection (2) must be made as soon as
practicable after the transfer is completed.

(4) The Financial Secretary must cause a copy of each report
under subsection (2) to be laid on the table of the Legislative
Council.

Subdivision 3—Transfer to Bridge Institution

Application of Subdivision

This Subdivision deals with the stabilization option mentioned in
section 33(2)(b) (transfer to a bridge institution).

Transfer instruments

(1) A resolution authority may transfer securities issued by a
within scope financial institution to a bridge institution by
making one or more securities transfer instruments.

(2) A resolution authority may transfer assets, rights or liabilities
of a within scope financial institution to a bridge institution by
making one or more property transfer instruments.

(3) Schedule 3 has effect with respect to securities transfer
instruments under this Subdivision.

(4) Schedule 4 has effect with respect to property transfer
instruments under this Subdivision.

Bridge institution
A bridge institution is a company that is—

(a) incorporated under the Companies Ordinance (Cap.
622);

(b) limited by shares;

Financial Institutions (Resolution) Bii

Part 5—Division 1
Clause 44 60

44.

45.

(¢) wholly or partially owned by the Government; and

(d) created for receiving a transfer, and effecting a timely
disposal, under this Subdivision.

Onward bridge institution

(1) This section applies if any securities issued by, or any assets,
rights or liabilities of, a within scope financial institution are
first transferred by a securities transfer instrument or a
property transfer instrument to a bridge institution and later
transferred (whether or not by the exercise of a power under
this Part) to another company that meets the requirements of
section 43.

(2) Any company that meets the requirements of section 43 to
which the securities, assets, rights or liabilities are transferred
(including through a series of transactions from one such
company to another) is an onward bridge institution for the
purposes of this Ordinance.

Bridge institution—onward transfer

(1) This section applies if a resolution authority has made a
securities transfer instrument or a property transfer instrument
under section 42 (original instrument) in respect of a bridge
institution.

(2) The resolution authority may—

(a) by making one or more securities transfer instruments,
transfer to another entity—

(i) securities issued by the bridge institution; or

(i) securities issued by a within scope financial
institution and held by the bridge institution; or

(b) by making one or more property transfer instruments,
transfer assets, rights or liabilities of the bridge
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institution (whether accruing or arising before or after
the original instrument is made) to another entity.

A securities transfer instrument may relate to securities held
by the bridge institution whether or not they were transferred
to that institution by an instrument made under this
Subdivision.

A property transfer instrument may relate to assets, rights or
liabilities of the bridge institution whether or not they were
transferred to that institution by an instrument made under this
Subdivision.

46. Report
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If a resolution authority transfers to a bridge institution any
securities issued by, or any assets, rights or liabilities of, a
within scope financial institution, the resolution authority
must report to the Financial Secretary about—

(a) the activities and audited financial position of the bridge
institution; and

(b) the progress that has been made towards transferring to a
purchaser securities issued by, or assets, rights or
liabilities of, the bridge institution.

The first report under subsection (1) must be made as soon as
practicable after audited financial statements are available for
the year in which a transfer is first made to the bridge
institution.

A report under subsection (1) must be made for each
subsequent year after the year mentioned in subsection (2).

The reporting obligation under subsection (3) does not apply
in respect of any year during which the bridge institution does
not hold any assets or rights, or have any liabilities, mentioned
in subsection (1).
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(5) The Financial Secretary must cause a copy of each report
under subsection (1) to be laid on the table of the Legislative
Council.
47. Winding up of bridge institution
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A resolution authority must, without delay, take all necessary
steps to wind up a bridge institution if—

() all, or substantially all, of its assets, rights and liabilities
have been transferred to a third party; or

(b) following a transfer to the bridge institution under this
Subdivision, no further transfer to it is made under this
Subdivision during the applicable post-transfer period.

However, subsection (1) does not apply if the bridge
institution has ceased to be wholly owned by the Government.

After consultation with the Financial Secretary, the resolution
authority may extend (or further extend) the applicable post-
transfer period by one year if it is satisfied that the
extension—

(a) would support an outcome mentioned in subsection
(1)@) or (2); or
(b) is necessary to ensure that an orderly resolution of the

within scope financial institution that meets the
resolution objectives can be completed.

In this section—

applicable post-transfer period (i FHHY7%1EEE]) means the

period of 2 years beginning on the date of the last transfer
made to the bridge institution under this Subdivision, subject
to any extension under subsection (3).
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Disposal of proceeds

(1) This section applies to any money received by the
Government as a shareholder of a bridge institution.

(2) The money must be paid into the resolution funding account.
Subdivision 4—Transfer to Asset Management Vehicle

Application of Subdivision

This Subdivision deals with the stabilization option mentioned in
section 33(2)(c) (transfer to an asset management vehicle).

Property transfer instruments

(1) A resolution authority may transfer assets, rights or liabilities
to an asset management vehicle by making one or more
property transfer instruments.

(2) The assets, rights or liabilities transferred may be those of—
(a) awithin scope financial institution; or
(b) abridge institution.

(3) Schedule 4 has effect with respect to property transfer
instruments under this Subdivision.

Asset management vehicle
An asset management vehicle is a company that is—

(a) incorporated under the Companies Ordinance (Cap.
622);

(b) limited by shares;
(c) wholly or partially owned by the Government; and

(d) created for receiving some or all of the assets, rights and
liabilities of a within scope financial institution or a
bridge institution.
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Management of assets by asset management vehicle

An asset management vehicle must manage the assets transferred to
it with a view to maximizing their value through eventual sale or
orderly wind down.

Asset management vehicle securities transfer

(1) This section applies if a resolution authority has made a
property transfer instrument under section 50 in respect of an
asset management vehicle.

(2) The resolution authority may, by making one or more
securities transfer instruments, transfer securities issued by the
asset management vehicle to another entity.

(3) Schedule 3 has effect with respect to securities transfer
instruments under this Subdivision.

Onward property transfer from asset management vehicle

(1) This section applies if a resolution authority has made a
property transfer instrument under section 50 (original
instrument) in respect of an asset management vehicle.

(2) The resolution authority may, by making one or more
property transfer instruments, transfer assets, rights or
liabilities of the asset management vehicle (whether accruing
or arising before or after the original instrument is made) to
another entity.

(3) A property transfer instrument may relate to assets, rights or
liabilities of an asset management vehicle whether or not they
were transferred to that vehicle by an instrument made under
this Subdivision.

Report

(1) If a resolution authority transfers to an asset management
vehicle under section 50 any assets, rights or liabilities of a
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within scope financial institution or of a bridge institution, the
resolution authority must report to the Financial Secretary
about—

(a) the activities and audited financial position of the asset
management vehicle; and

(b) the progress that has been made towards maximizing the
value of the assets transferred to it through eventual sale
or orderly wind down.

The first report under subsection (1) must be made as soon as
practicable after audited financial statements are available for
the year in which a transfer is first made to the asset
management vehicle.

A report under subsection (1) must be made for each
subsequent year after the year mentioned in subsection (2).

The reporting obligation under subsection (3) does not apply
in respect of any year during which the asset management
vehicle does not hold any assets or rights, or have any
liabilities, mentioned in subsection (1).

The Financial Secretary must cause a copy of each report
under subsection (1) to be laid on the table of the Legislative
Council.

Disposal of proceeds

M
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This section applies to any money received by the
Government as a shareholder of an asset management vehicle.

The money must be paid into the resolution funding account.
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Subdivision 5—Bail-in

Application of Subdivision

This Subdivision deals with the stabilization option mentioned in
section 33(2)(d) (bail-in).

Bail-in instruments

(M

@

©))

A resolution authority may make one or more bail-in
instruments in respect of a within scope financial institution.

A bail-in instrument may—
(a) contain a bail-in provision; or

(b) make any other provision for, or in connection with, any
bail-in provision made by that or another instrument.

A bail-in provision, in relation to a within scope financial
institution, is any of the following (or any combination of the
following)—

(a) a provision for, or in connection with, cancelling a
liability owed by the financial institution;

(b) a provision for, or in connection with, modifying, or
changing the form of] a liability owed by the financial
institution;

(c) a provision that an instrument under which the financial
institution has a liability is to have effect as if a specified
right had been exercised under it;

(d) a provision for, or in connection with, cancelling or
modifying an instrument under which the financial
institution, or a group company of the financial
institution, has a liability that the resolution authority
considers it appropriate to make in consequence of any
provision mentioned in paragraph (a), (b) or (c) that—

(i) is made in the same bail-in instrument; or
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(ii) has been made in another bail-in instrument in
respect of the financial institution.

(4) A power to make a bail-in provision may not be exercised in
respect of any excluded liability.

(5) For the purposes of subsection (3)—

(a) the reference to cancelling a liability owed by the
financial institution includes cancelling an instrument
under which the financial institution has a liability;

(b) the reference to modifying a liability owed by the
financial institution includes modifying the terms (or the
effect of the terms) of an instrument under which the
financial institution has a liability;

(c) the reference to changing the form of a liability owed by
the financial institution includes—

(i) converting an instrument under which the financial
institution owes a liability from one form or class
to a form or class of any other kind;

(ii) replacing such an instrument with another
instrument of a form or class of any other kind;

(iii) creating a new security (of any form or class) in
connection with the modification of such an
instrument; and

(iv) converting those liabilities into securities issued by
a bridge institution or a holding company of the
financial institution that is incorporated in Hong
Kong.

(6) When exercising a power to make a bail-in provision, a
resolution authority must—

(a) with a view to assessing the extent to which, through the
use of a bail-in instrument, any of the things mentioned

in subparagraph (i) or (ii) should be done for the purpose
mentioned in subsection (7), have regard to the valuation
made under section 35(1)—

(i) liabilities eligible to be the subject of a bail-in
provision are cancelled, modified or changed in
form;

(il) securities are transferred, cancelled, modified or
converted from one form or class into another; and

(b) have regard to the winding up hierarchy principles.

(7) The purpose is to absorb the losses incurred, or reasonably
expected to be incurred, by the relevant entity and to provide a
measure of capital for it so as to enable it to carry on business
for a reasonable period and maintain market confidence in it.

(8) Nothing in subsection (6) or (7) affects subsection (4).
{9) In subsection (4)—
excluded liability (FEERFR & {8) means—

(a) aliability listed in Schedule 5; or

(b) a liability that the resolution authority has excluded
under section 59 from the application of a bail-in
provision.

(10)  Schedule 6 has effect with respect to bail-in instruments.

Power to exclude additional liabilities

(1) A resolution authority may, in a bail-in instrument, exclude a
liability or class of liability of a within scope financial
institution, wholly or partly, from the application of any bail-
in provision if the resolution authority is of the opinion that
the exclusion is justified on one or more of the following
grounds—



Financial Institutions (Resolution) Bill

Part 5—Division 1
Clause 60

69

60.

@

(a) that it is not reasonably possible to effectively apply the
provision to the liability or class within a reasonable
time;

(b) that the exclusion is necessary and proportionate to meet
the resolution objectives;

(c) that the application of the provision in relation to the
liability or class would cause a reduction in its value
such that the losses borne by other creditors would be
higher than if the liability or class were excluded.

When deciding whether to exclude under subsection (1) a
liability or class of liability from the application of a bail-in
provision, a resolution authority must have regard to the
winding up hierarchy principles.

Rules relating to liabilities

M

@

For ensuring the effective operation of a bail-in provision in
relation to a liability owed by a within scope financial
institution, a resolution authority may make rules that impose
a requirement on the within scope financial institution or a
holding company of a within scope financial institution to
ensure that the terms and conditions of a contract creating the
liability contain a provision to the effect that the parties to the
contract agree that the liability is eligible to be the subject of a
bail-in provision.

The rules may—

(a) specify the liabilities, or classes of liabilities, to which
the requirement applies;

(b) specify the within scope financial institutions or holding
companies, or classes of within scope financial
institutions or holding companies, bound by the
requirement;
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(¢) require a within scope financial institution or holding
company bound by the requirement to provide to the
resolution authority an opinion from counsel or a
solicitor that any provision included by it in contracts in
compliance with the rules is legally enforceable; or

(d) include incidental, consequential or ftransitional
provisions.

Provision of bail-in instrument in relation to securities

M
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A bail-in instrument may—

(a) provide for securities issued by a within scope financial
institution to be transferred to the resolution authority, a
section 10 entity or any other entity;

(b) make any other provision for, or in connection with, the
transfer of securities issued by the financial institution
(whether or not the transfer was the subject of that
instrument);

(c) cancel or modify any securities issued by the financial
institution;

(d) convert any securities issued by the financial institution
from one form or class into another; or

(e) make provision with respect to rights attaching to
securities issued by the financial institution.

The reference in subsection (1)(d) to converting securities
from one form or class into another includes creating a new
security in connection with the modification of an existing
security.

The provision that may be made under subsection (1)(e)
includes—

(a) provision that specified rights attaching to securities are
to be treated as having been exercised;
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(b) provision that the resolution authority, or a section 10
entity, is to be treated as authorized to exercise those
rights; and

(c) provision that those rights may not be exercised for a
period specified in the instrument.

The provision made under subsection (1) may relate to—
(a) specified securities; or
(b) securities of a specified description.

If securities are transferred to a section 10 entity, the
resolution authority must perform its functions under this
Subdivision with a view to ensuring that the securities are
held by the section 10 entity only for so long as is, in the
resolution authority’s opinion, appropriate having regard to
the resolution objectives.

Securities held by a resolution authority or a section 10 entity
(in that capacity, and as a result of a bail-in instrument) are to
be held in accordance with the terms of the instrument that
transfers them to the resolution authority or section 10 entity.

Bail-in instrument may include directions
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A bail-in instrument may include directions (whether general
or specific) to one or more directors of the financial
institution.

A director is not to be regarded as failing to discharge any
duty owed to any person because of any act done or omitted to
be done in good faith in compliance with, or in giving effect
to, a direction.

A director is immune from liability in damages in respect of
any act done or omitted to be done in good faith by the
director in compliance with, or in giving effect to, a direction.
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(4) A director who, without reasonable excuse, fails to comply
with a direction within the period of time specified in it
commits an offence and is liable—
(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or
(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.
63. Business reorganization plans
(1) A resolution authority must include in at least one bail-in
instrument made by it a requirement that one or more
directors of the financial institution—
(a) prepare a business reorganization plan with respect to
the financial institution; and
(b) submit it to the resolution authority within the period
allowed under the instrument.
(2) A bail-in instrument containing a requirement under

subsection (1) may—

(a) include a requirement that the financial institution
engage appropriate professional advisors to assist in the
preparation of the business reorganization plan;

(b) specify further matters (in addition to those mentioned in
the definition of business reorganization plan in
subsection (4)) that must be dealt with in the plan;

(c) make provision about the timing of actions to be taken in
connection with the making and approval of the plan; or
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(d) enable any provision that the resolution authority has
power under paragraph (a), (b) or (c) to make in the
instrument to be made instead in an agreement between
the resolution authority and a person required to prepare
the plan.

(3) If a person has submitted a business reorganization plan to a
resolution authority under subsection (1) (or has re-submitted
a plan under paragraph (b)), the resolution authority may—
(a) approve the plan; or
(b) require the person to amend it in a specified manner and
re-submit the amended plan within a specified period.
(4) In this section—

business reorganization plan (ZEJEE4HET#]) means a plan that
includes—

(a) an assessment of the factors that caused conditions 1 and
2 to be met in the case of the financial institution;

(b) a description of the measures to be adopted with a view
to—

(i) restoring, and maintaining in the long term, the
viability of the financial institution; and

(it) mitigating the risks posed by the non-viability of
the financial institution to the stability and effective
working of the financial system of Hong Kong; and

(c) atimetable for the implementation of those measures.

o4d. Onward transfer of securities

(1) This section applies if a resolution authority has made a bail-
in instrument (original instrument) providing for securities
issued by a within scope financial institution to be transferred
to any entity.
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(2) The resolution authority may make one or more onward
transfer bail-in instruments.

(3) An onward transfer bail-in instrument is a bail-in instrument
that—

(a) provides for the transfer of—

(i) securities that were issued by the financial
institution before the original instrument is made
and have been transferred by the original
instrument; or

(if) securities that were issued by the financial
institution after the original instrument is made; or

(b) makes any other provision for, or in connection with, the
transfer of securities issued by the financial institution
(whether or not the transfer was the subject of that
instrument).

(4) An onward transfer bail-in instrument may not transfer
securities to the transferor under the original instrument.

(5) Except as otherwise provided by this section, Schedule 6
applies with respect to an onward transfer bail-in instrument
in the same way as it applies with respect to any other bail-in
instrument.

Report

(1) This section applies if a resolution authority makes a bail-in
instrument under section 58(1) containing a bail-in provision.

(2) The resolution authority must report to the Financial Secretary
stating the reasons why that provision was made in the case of
the liabilities concerned.

(3) If the provision departs from the winding up hierarchy
principles, the report must state the reasons why it does so.
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(4) The report must be made as soon as practicable after the
making of the instrument to which it relates.

(5) The Financial Secretary must cause a copy of each report
under subsection (2) to be laid on the table of the Legislative
Council.

Subdivision 6—Transfer to TPO Company

Application of Subdivision

This Subdivision deals with the stabilization option mentioned in
section 33(2)(e) (transfer to a TPO company).

Transfer of securities to TPO company

A resolution authority may transfer securities issued by a within
scope financial institution to a TPO company by making one or
more securities transfer instruments.

Special limitation on option

A resolution authority may only provide for a transfer of securities

issued by a within scope financial institution to a TPO company

i

(a) having considered all the other stabilization options, it is

satisfied that an orderly resolution of the financial
institution that meets the resolution objectives is most
appropriately achieved by the transfer; and

(b) the Financial Secretary has approved the transfer.

TPO company
A TPO company is a company that is—

(a) incorporated under the Companies Ordinance (Cap.
622);
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(b) limited by shares;
(c) wholly owned by the Government; and

(d) created for receiving a transfer under this Subdivision.

70. TPO company—onward transfer

(1) This section applies if a resolution authority has made a
securities transfer instrument under section 67 in respect of a
TPO company.

(2) With the approval of the Financial Secretary, the resolution
authority may—
() by making one or more securities transfer instruments,
transfer to another entity—
(1) securities issued by the TPO company; or

(ii) securities issued by the financial institution and
held by the TPO company; or

(b) by making one or more property transfer instruments,
transfer assets, rights or liabilities of the TPO company
to another entity.

71. Transfer instruments

(1) Schedule 3 has effect with respect to securities transfer
instruments under this Subdivision.

(2) Schedule 4 has effect with respect to property transfer
instruments under this Subdivision.

72. Report

(1) If a resolution authority transfers to a TPO company under
section 67 securities issued by a within scope financial
institution, the resolution authority must report to the
Financial Secretary about—
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(a) the activities and audited financial position of the TPO
company; and

(b) the progress that has been made towards transferring the
TPO company, or its business or the business of a
subsidiary of it, to the private sector.

(2) The first report under subsection (1) must be made as soon as
practicable after audited financial statements are available for
the year in which the transfer is made to the TPO company.

(3) A report under subsection (1) must be made for each
subsequent year after the year mentioned in subsection (2).

(4) The reporting obligation under subsection (3) does not apply
in respect of any year during which the TPO company does
not hold any securities mentioned in subsection (1).

(5) The Financial Secretary must cause a copy of each report
under subsection (1) to be laid on the table of the Legislative
Council.

Disposal of proceeds

(1) This section applies to any money received by the
‘Government as a shareholder of a TPO company.

(2) The money must be paid into the resolution funding account.
Subdivision 7—Protected Arrangements

Interpretation
In this Subdivision—
arrangement (%-HE) includes an arrangement that—

(a) is formed wholly or partly by one or more contracts or
trusts;

(b) arises under, or is wholly or partly governed by, a non-
Hong Kong law;
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(c) arises, wholly or partly, automatically as a matter of law;
(d) involves any number of parties; and

(e) operates partly by reference to another arrangement
between parties;

clearing and settlement systems arrangement (558 35U 45527
PE) means an arrangement governed by the rules and
directions relating to participation in the clearing and
settlement of transactions within a financial market
infrastructure;

netting arrangement (;$%%58 27HF) means an arrangement under
which a number of claims or obligations can be converted into
a net claim or obligation;

partial property transfer (J5EF1ZEEEZE) means a transfer by a
property transfer instrument of some, but not all, of the assets,
rights and liabilities of the transferor;

protected arrangement (% {R[E 2% HE) means a clearing and
settlement systems arrangement, a netting arrangement, a
secured arrangement, a set-off arrangement, a structured
finance arrangement or a title transfer arrangement;

regulated Part 5 instrument (ZHREE 5 #37E) means a Part 5
instrument that-—

(a) results in a partial property transfer being effected; or
(b) contains a bail-in provision;

secured arrangement ({XIF{RZELPE) means an arrangement
under which a person acquires, by way of security, an actual
or contingent interest in the property of another;

set-off arrangement (3§27 HE) means an arrangement under
which 2 or more debts, claims or obligations can be set off
against each other;
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structured finance arrangement (4513 &FZHE) means an (2) Without limiting subsection (1), regulations made under that

title

75.
M

arrangement under which a person creates and issues an
instrument under which some or all of the return or amount
due (or both the return and the amount due) or the method of
settlement is determined by reference to the price, value or
other parameters, or changes in the price, value or other
parameters, of financial assets or the occurrence or non-
occurrence of a specified event and includes—

(a) asset-backed securities;

(b) securitizations;

(c) asset-backed commercial paper;

(d) residential and commercial mortgage-backed securities;
(e) collateralized debt obligations; and

(f) covered bonds;

transfer arrangement (Fi 7 R B 3 2 HE) means an
arrangement under which a person transfers assets to another
person on terms providing for the other person to transfer
assets if specified obligations are discharged and includes—

(a) arepurchase or reverse repurchase transaction; and
(b) astock borrowing or lending arrangement.

Regulations relating to protected arrangements

The Secretary for Financial Services and the Treasury may,
for safeguarding the economic effect of a protected
arrangement in connection with the making of a regulated Part
5 instrument, make regulations—

(a) prescribing requirements to be complied with by a
resolution authority in making a regulated Part 5
instrument; or

(b) for connected purposes.

subsection may-—

(a) impose conditions on the exercise of a power to make a
regulated Part 5 instrument;

(b) require a regulated Part 5 instrument to include a
specified provision, or a provision to a specified effect,
relating to protected arrangements;

(c) provide for rights, assets, liabilities, claims or other
matters to be classified not according to how they are
described by the relevant parties but according to how
they are treated, or intended to be treated, in commercial
practice;

(d) require a resolution authority, in making a regulated Part
5 instrument that results in a partial property transfer
being effected, to seek to ensure that the instrument does
not have the effect of adversely affecting a party (other
than the transferor) to a protected arrangement by
separating or otherwise affecting the constituent parts of
the arrangement;

(e) require a resolution authority, in making a regulated Part
5 instrument that contains a bail-in provision, to seek to
ensure that the instrument does not have the effect of
cancelling, modifying or changing the form of a liability
covered by a protected arrangement in an amount in
excess of the net debt, claim or obligation under the
arrangement;

(f) specify remedial action to be taken by a resolution
authority, or provide for other consequences to arise, if a
regulated Part S instrument has an effect mentioned in
paragraph (d) or (e); or

(g) make provision for determining the scope of coverage of
a protected arrangement, taking into account the effect
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on the ability of a resolution authority to achieve the
orderly resolution of an entity.

(3) Regulations made under subsection (1) may—
(a) apply to protected arrangements generally or only to

protected arrangements of a specified class;

(b)  specify principles related to protected arrangements to
which a resolution authority must have regard in making
a regulated Part 5 instrument; or

(c) contain any incidental, supplementary, consequential,
transitional or savings provisions that may be necessary
or expedient in consequence of the regulations.

Subdivision 8—Deferral of Requirements

76. Deferral of requirements under Banking Ordinance
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This section has effect in relation to an application made to
the Monetary Authority under section 15 of the Banking
Ordinance (Cap. 155) by a bridge institution to which assets,
rights or liabilities of a within scope financial institution are
transferred under a Part 5 instrument.

The Monetary Authority may, on any conditions that the
Monetary Authority considers appropriate, grant a deferral of
the application of section 16(2) of the Banking Ordinance
(Cap. 155) (to the extent that it applies the criteria specified in
paragraphs 6 and 7 of the Seventh Schedule to that Ordinance)
to the application made by the bridge institution.

The Monetary Authority may grant a deferral under
subsection (2) for a period of 12 months or any shorter period
that the Monetary Authority may determine.

The Monetary Authority may at any time, by notice in writing
served on the bridge institution—
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(a) attach to the grant of a deferral under subsection (2) any
conditions that the Monetary Authority considers
appropriate;

(b) amend as the Monetary Authority considers appropriate
any condition already attached to the grant of a deferral
under subsection (2); or

(c) cancel any condition already attached to the grant of a
deferral under subsection (2).

The attachment, amendment or cancellation of a condition
under subsection (4) takes effect on the service of the notice
on the bridge institution or at the later time specified in the
notice.

Deferral of requirements under Securities and Futures
Ordinance

M
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Subsection (2) has effect in relation to an application to which
section 116 or 119 of the Securities and Futures Ordinance
(Cap. 571) applies that is made to the Securities and Futures
Commission by any of the following—

(a) a bridge institution to which assets, rights or liabilities of
a within scope financial institution are transferred under
a Part 5 instrument;

(b) an asset management vehicle to which assets, rights or
liabilities of a within scope financial institution are
transferred under a Part 5 instrument.

The Securities and Futures Commission may, on any
conditions that the Securities and Futures Commission
considers appropriate, grant a deferral of the application of
any of the provisions mentioned in subsection (1) to the
application made by the bridge institution or asset
management vehicle.
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Subsection (4) has effect in relation to section 118 or 146 of
the Securities and Futures Ordinance (Cap. 571) or rules made
under section 145(1) of that Ordinance as applying to any of
the following—

(a) abridge institution to which assets, rights or liabilities of
a within scope financial institution are transferred under
a Part 5 instrument;

(b) an asset management vehicle to which assets, rights or
liabilities of a within scope financial institution are
transferred under a Part 5 instrument,

The Securities and Futures Commission may, on any
conditions that the Securities and Futures Commission
considers appropriate, grant a deferral of the application of all
or any of the provisions mentioned in subsection (3) to the
bridge institution or asset management vehicle.

The Securities and Futures Commission may grant a deferral
under subsection (2) or (4) for a period of 12 months or any
shorter period that the Securities and Futures Commission
may determine.

The Securities and Futures Commission may at any time, by
notice in writing served on the bridge institution or asset
management vehicle—

(a) attach to the grant of a deferral under subsection (2) or
(4) any conditions that the Securities and Futures
Commission considers appropriate;

(b) amend as the Securities and Futures Commission
considers appropriate any condition already attached to
the grant of a deferral under subsection (2) or (4); or

(¢) cancel any condition already attached to the grant of a
deferral under subsection (2) or (4).
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The attachment, amendment or cancellation of a condition
under subsection (6) takes effect on the service of the notice
on the bridge institution or asset management vehicle or at the
later time specified in the notice.

Deferral of requirements under section 8 of Insurance
Companies Ordinance
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This section has effect in relation to an application made to
the Insurance Authority under section 7 of the Insurance
Companies Ordinance (Cap. 41) by a bridge institution to
which assets, rights or liabilities of a within scope financial
institution are transferred under a Part 5 instrument.

The Insurance Authority may, on any conditions that the
Insurance Authority considers appropriate, grant a deferral of
the application of all or any of the following provisions of the
Insurance Companies Ordinance (Cap. 41) to the application
made by the bridge institution—

(a) section 8(1)(b)(i) to the extent that it relates to section
(b) section 8(1)(b)(ii);

(c) section 8(3).

The Insurance Authority may grant a deferral under

subsection (2) for a period of 12 months or any shorter period
that the Insurance Authority may determine.

The Insurance Authority may at any time, by notice in writing
served on the bridge institution—

(a) attach to the grant of a deferral under subsection (2) any
conditions that the Insurance Authority considers
appropriate;
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(b) amend as the Insurance Authority considers appropriate
any condition already attached to the grant of a deferral
under subsection (2); or
(c) cancel any condition already attached to the grant of a
deferral under subsection (2).
(5) The attachment, amendment or cancellation of a condition

under subsection (4) takes effect on the service of the notice
on the bridge institution or at the later time specified in the
notice.

Division 2—Power to Direct Continued Performance of

Essential Services

79. Power to direct residual financial institution
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This section applies in relation to a within scope financial
institution some, but not all, of the assets, rights or liabilities
of which have been transferred under Division 1 to a
purchaser, a bridge institution or an asset management
vehicle.

The resolution authority of the financial institution may serve
a notice under subsection (3) if of the opinion that doing so is
reasonably required for facilitating the orderly resolution of
the financial institution in accordance with the resolution
objectives.

The resolution authority may, by notice in writing served on
the financial institution, direct the financial institution to
continue to provide, on reasonable commercial terms, to
another entity to which any assets, rights or liabilities of the
financial institution have been transferred in the application of
a stabilization option, services that are essential to the
continued performance of critical financial functions in Hong
Kong.

Financial Institutions (Resolution) Bill

Part 5~Division 2

Clause 79

86

@

&)

©®

)

A resolution authority must revoke a notice served by it under
subsection (3) as soon as practicable after it ceases to be of the
opinion mentioned in subsection (2).

A financial institution that, without reasonable excuse, fails to
comply with a notice served on it under subsection (3)
commits an offence and is liable—

(@) on conviction on indictment to a fine of $2,000,000 and,
in the case of a continuing offence, to a further fine at
level 6 for every day during which the offence continues;
or

(b) on summary conviction to a fine at level 6 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.

If a financial institution commits an offence under subsection
(5), an officer of the institution also commits an offence under
that subsection if the officer—

() authorized or permitted the commission of the offence
by the institution; or

(b)  was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the
institution.

An officer who commits an offence under subsection (5) is
liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.
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(8) An officer of a financial institution may commit an offence
under subsection (5) whether or not the financial institution
has been prosecuted for, or found guilty of, an offence under
that subsection.
80. Effect of direction under section 79

81.
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A notice may be served under section 79(3) on a within scope
financial institution whether or not winding up proceedings
have been commenced in relation to it.

The service of a notice on a within scope financial institution
under section 79(3) does not prevent the commencement or
continuation of winding up proceedings in relation to it.

However, the winding up of the within scope financial
institution (whether the winding up proceedings were
commenced before, on or after the service of the notice) may
not be concluded at any time while the notice is still in force.

Winding up proceedings commenced in relation to a within
scope financial institution but not concluded are not to affect
the provision of services in accordance with a notice served
on the financial institution under section 79(3).

If the liquidator of a within scope financial institution wishes
to conclude the winding up of the financial institution, the
liquidator may serve a notice in writing on the resolution
authority of the financial institution stating that fact.

On the expiry of a period of 6 months after the service of a
notice under subsection (5) on the resolution authority, the
notice served by the resolution authority under section 79(3)
on the financial institution expires by force of this subsection.

Power to direct affiliated operational entity

M

This section applies to services that are essential to the
continued performance of critical financial functions in Hong
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Kong and that an affiliated operational entity of a within
scope financial institution provided to the financial institution
(affiliated financial institution) immediately before the
initiation of resolution of the affiliated financial institution.

The resolution authority of the affiliated financial institution
may serve a notice under subsection (3) if of the opinion that
doing so is reasonably required for facilitating the orderly
resolution of the affiliated financial institution in accordance
with the resolution objectives.

The resolution authority may, by notice in writing served on
the affiliated operational entity, direct the entity—

(a) to continue to provide the services, or a specified part of
the services, to the affiliated financial institution; or

(b) to provide the services, or a specified part of the
services, to another entity to which all or any part of the
assets, rights or liabilities of the affiliated financial
institution have been transferred in the application of a
stabilization option.

A notice under subsection (3) must specify the terms on which
the services are to be provided.

Subject to subsection (6), the terms specified in the notice
must be the same as, or substantially similar to, those on
which the services were provided to the affiliated financial
institution immediately before the initiation of resolution of
that financial institution.

However, in either of the circumstances mentioned in
subsection (7), the resolution authority may specify
reasonable commercial terms for the provision of the services.

The circumstances are—

(a) the resolution authority is of the opinion that the terms
mentioned in subsection (5) are unconscionable; and
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(b) terms for the provision of the services to the affiliated
financial institution immediately before the initiation of
resolution of that financial institution had not been

agreed.

(8) A resolution authority must revoke a notice served by it under
subsection (3) as soon as practicable after it ceases to be of the
opinion mentioned in subsection (2).

82. Offences related to directions

(1) An affiliated operational entity that, without reasonable
excuse, fails to comply with a notice served on it under
section 81(3) commits an offence and is liable—

(a) on conviction on indictment to a fine of $2,000,000 and,
in the case of a continuing offence, to a further fine at
level 6 for every day during which the offence continues;
or

(b) on summary conviction to a fine at level 6 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.

(2) If an affiliated operational entity commits an offence under
subsection (1), an officer of the entity also commits an offence
under that subsection if the officer—

(a) authorized or permitted the commission of the offence
by the entity; or

(b) was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the entity.

(3) An officer who commits an offence under subsection (1) is

liable—

(a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years and, in the case of a
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continuing offence, to a further fine at level 6 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine at level 3 for every day during
which the offence continues.

An officer of an affiliated operational entity may commit an
offence under subsection (1) whether or not the entity has
been prosecuted for, or found guilty of, an offence under that
subsection.

Division 3—Suspension of Obligations

Suspension of obligations

M

@
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The resolution authority of a within scope financial institution
may, by way of provision in a Part 5 instrument, suspend for a
specified period obligations to make a payment or delivery
under a contract to which the financial institution, or a
subsidiary of the financial institution, is a party.

Despite subsection (1), if an entity in resolution is a holding
company of a within scope financial institution, the resolution
authority may exercise the power under subsection (1) in
relation to the following contracts only—

(a) acontract to which the holding company is a party;

(b) a contract to which the financial institution or a
subsidiary of the financial institution is a party.

The resolution authority must have regard to the impact a
suspension might have on the orderly functioning of the
financial market in Hong Kong before exercising a power
under subsection (1).

A suspension imposed under subsection (1)}—
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begins when the instrument providing for the suspension
is first published;

ends at the end of the period of suspension specified in
that instrument, being no later than the expiry of the first
business day following the day on which that instrument
is published; and

subject to subsection (6), suspends all obligations of any
party to the contract in question to make a payment or
delivery under the contract.

(5) During the suspension period a creditor (whether secured or
unsecured) may not, without the written consent of the
resolution authority, commence or continue any action or
proceeding against an entity mentioned in subsection (1) or
(2) to attach any assets of, or obtain the payment of money or
delivery of any other property by, the entity.

(6) Nothing in this section applies to an excluded obligation.

(7) In this section—

excluded obligation (YEERFRZETS) means an obligation listed in
section 84.

Excluded obligations

(1) The following obligations are excluded obligations for section

83(7)—

(@)

(®

an obligation to pay the whole or any part of a protected
deposit;

for a financial institution that is exempt from section
12(1) of the Deposit Protection Scheme Ordinance (Cap.
581), an obligation to pay a deposit covered by a deposit
protection scheme, or other scheme of a similar nature,
that protects deposits taken by it at its Hong Kong
offices;
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an obligation arising under the Employment Ordinance
(Cap. 57) to pay wages or any of the following—

(i) annual leave pay;

(ii) end of year payment;

(iii)  holiday pay;

(iv) long service payment;
(v) matemity leave pay;

(vi) paternity leave pay;

(vii) payment in lieu of notice;

(viii) severance payment;

(ix) sickness allowance;
(x) terminal payment;

an obligation under a policy as defined by regulation 2
of the Motor Vehicles Insurance (Third Party Risks)
Regulations (Cap. 272 sub. leg. A) that is protected by
the Insolvency Fund administered by the Motor Insurers’
Bureau of Hong Kong;

an obligation under a policy of insurance issued for the
purposes of this Part as defined by section 38 of the
Employees’ Compensation Ordinance (Cap. 282) that is
protected by the Employees Compensation Insurer
Insolvency Scheme administered by the Employees
Compensation Insurer Insolvency Bureau;

an obligation under a policy of insurance in respect of
any claim for compensation under a scheme established
by or under an Ordinance and designed to secure
compensation to persons in circumstances in which the
insurer becomes insolvent;
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(g) an obligation of a financial institution in relation to its
participation, whether directly or indirectly, in financial
market infrastructure;

(h) an obligation in relation to a security interest that a
financial market infrastructure has in relation to any
asset of a financial institution that has been pledged or
provided as collateral or as cover for margin by a
financial institution.

(2) Insubsection (1)(h)—

security interest (}57F#£25) means an interest or right held for
securing the payment of money or the performance of any
other obligation.

When obligation falls due

A contractual obligation to make a payment or delivery that falls
due while the obligation is suspended under this Division is to be
treated as falling due immediately on the expiry of the suspension.

Division 4—Default Event Provisions

Interpretation
In this Division—

crisis prevention measure (fEH%[HEHHE), in relation to a
qualifying entity, means the exercise in respect of the entity
by a resolution authority of any power under Part 3, 5 or 13 or
Division 2 of Part 4;

default event provision (EEZEFE) means—

(a) a provision of a contract that has the effect that if a
specified event occurs or a specified situation arises—

(i) the contract is terminated, modified or replaced;
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(ii)
(ii)
(@iv)

™)

(vi)

(vii)

(viii)

(ix)

69)
(xi)

rights or obligations under the contract are
extinguished, suspended, modified or replaced;

a right accrues to terminate, modify or replace the
contract;

a right accrues to extinguish, suspend, modify or
replace rights or obligations under the contract;

a right accrues to accelerate, close out, set off or
net obligations under the contract;

a right accrues to prevent a duty from arising under
the contract;

a sum becomes payable or ceases to be payable;

delivery of anything becomes due or ceases to be
due;

a right to claim a payment or delivery accrues,
changes or lapses;

any other right accrues, changes or lapses; or

an interest is created, changes or lapses; or

(b) a provision of a contract that has the effect that a
provision of the contract—

®
(i)
(i)
(@iv)
™)

(vi)
(vii)

only takes effect if a specified event occurs or does
not occur;

only takes effect if a specified situation arises or
does not arise;

only has effect for so long as a specified event does
not occur;

only has effect while a specified situatjon lasts;
applies differently if a specified event occurs;
applies differently if a specified situation arises; or
applies differently while a specified situation lasts;
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qualifying contract (5 E ¥ & 4J)—see section 88;

qualifying entity (5 EFSEEE) means an entity to which this
Division applies;

termination right (4% Ef£), in relation to a qualifying contract,
means—
(a) aright to terminate the contract;

(b) aright to accelerate, close out, set off or net obligations,
or any similar right that suspends, modifies or
extinguishes an obligation of a party to the contract; or

(c) aright to prevent an obligation from arising under the
contract.

Application of Division
This Division applies to—
(a) a within scope financial institution; or
(b) a group company of a within scope financial institution.

Qualifying contracts

A contract entered into by a qualifying entity is a qualifying
contract if the substantive obligations provided for in it (including
payment and delivery obligations and provision of collateral)
continue to be performed.

Events to be disregarded

A crisis prevention measure taken in relation to a qualifying entity,
or the occurrence of an event directly linked to the taking of such a
measure, does not of itself trigger a default event provision under a
qualifying contract.

Financial Institutions (Resolution) Bill

Part 5—Division 4
Clause 90 96

90.

Suspension of termination rights

(1) This section applies if a termination right of a counterparty to
a qualifying contract becomes exercisable.

(2) A resolution authority may, by way of provision in a Part 5
instrument, suspend for a specified period the termination
right of a counterparty to the contract (other than a
counterparty that is a financial market infrastructure).

(3) The resolution authority must have regard to the impact a
suspension might have on the orderly functioning of the
financial market in Hong Kong before exercising a power
under subsection (2).

(4) A suspension imposed under subsection @)y

(a) begins when the instrument providing for the suspension
is first published; and

(b) ends at the end of the period of suspension specified in
that instrument, being no later than the expiry of the first
business day following the day on which that instrument
is published.

(5) For a qualifying entity that is an insurance sector entity, a
suspension under subsection (2)—

(a) covers any right to cancel or withdraw under a contract
of insurance that arises because of the taking of a
measure, or the occurrence of an event, mentioned in
section 89; and

(b) covers any right of a reinsurer to terminate or not to
reinstate coverage relating to any period after the
initiation of resolution of the qualifying entity that arises
because of the taking of a measure, or the occurrence of
an event, mentioned in section 89.

(6) Despite anything in this section, a suspension under
subsection (2) has effect subject to section 91.
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Limitations on suspension
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A counterparty to a qualifying contract may exercise a
termination right under the contract during the period of a
suspension under section 90(2) if the counterparty is notified
in writing by the resolution authority that—

(a) the assets and liabilities of the qualifying entity covered
by the contract will not be transferred through the
application of a stabilization option; and

(b) a bail-in stabilization option will not be applied to the
qualifying entity.

A counterparty to a qualifying contract may exercise a
termination right under the contract at any time on or after the
expiry of the period of a suspension under section 90(2) if the
termination right has been triggered otherwise than by a crisis
prevention measure taken in relation to the qualifying entity,
or the occurrence of an event directly linked to the taking of
such a measure.

Rules relating to suspension of termination rights

M

)

For ensuring the effective implementation of section 90, a
resolution authority may make rules that impose a
requirement on a qualifying entity to ensure that the terms and
conditions of a contract entered into by it contain a provision
to the effect that the parties to the contract agree to be bound
by any suspension of termination rights in relation to the
contract imposed under section 90(2).

The rules may—

(a) specify the contracts, or classes of contracts, to which
the requirement applies;

(b) specify the qualifying entities, or classes of qualifying
entities, bound by the requirement;
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(¢) require a qualifying entity bound by the requirement to
provide to the resolution authority an opinion from
counsel or a solicitor that any provision included by it in
contracts in compliance with the rules is legally
enforceable; or
(d) include incidental, consequential or transitional
provisions.
Division 5—General
93. Functions of resolution authority

(1)

)

€))

A resolution authority may—

(a) manage the affairs, business or property of an entity in
resolution; or

(b) exercise any power of an entity in resolution, including a
power with respect to the management of the affairs,
business or property of the entity.

A resolution authority may, for facilitating the orderly
resolution of an entity in resolution, by way of provision in a
Part 5 instrument provide for securities to be transferred or
issued—

(a) to the resolution authority; or
(b) toasection 10 entity.

A section 10 entity must hold any securities transferred or
issued to it on any terms that the resolution authority may
specify.
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Part 6
Compensation
Division 1—Preliminary

Interpretation
In this Part—

resolution treatment (5B F#7%) means the treatment mentioned in
section 103(1)(b);

valuation assumptions and principles ({5{EEEE BRI means
the valuation assumptions and principles set out in Schedule 7
or specified in the regulations made under section 105(1);

winding up treatment (5% 1F3) means the treatment mentioned
in section 103(1)(a).

Division 2—Independent Valuer

Appointment of appointing person

(1) The appointment of an independent valuer for the purposes of
this Part is to be made by a person (appointing person)
appointed by the Financial Secretary.

(2) The Financial Secretary may appoint an appointing person on
any terms and conditions that the Financial Secretary thinks
fit.

(3) The Financial Secretary must cause notice of the appointment
of an appointing person to be published in the Gazette.

4) An appointing person may at any time resign from office by
pp g p Yy Yy
giving written notice of resignation to the Financial Secretary.
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(5) The Financial Secretary must cause notice of the resignation
of an appointing person to be published in the Gazette.

(6) The resignation of an appointing person takes effect on the
publication of the notice under subsection (5).

(7) The acts of a person acting as an appointing person are valid
despite the fact that it is afterwards discovered that there was a
defect in the appointment of the appointing person.

Appointment of independent valuer

(1) A resolution authority, as soon as practicable after making for
the first time a Part 5 instrument in respect of an affected
entity, must notify the appointing person in writing of that
fact.

(2) The appointing person must appoint an independent valuer for
the purposes of this Part as soon as practicable after being
notified under subsection (1).

(3) The appointing person may only appoint as an independent
valuer a person whom the appointing person is satisfied meets
the criteria specified in Schedule 2.

(4) The appointing person must not appoint as an independent
valuer a person who is, or has been within the previous 35
years, a section 10 entity in relation to the resolution
authority.

(5) The appointment of an independent valuer is to be made on
terms and conditions approved by the Financial Secretary,
including terms and conditions as to the keeping of records
and accounts.

(6) An independent valuer is entitled to be paid the remuneration
and allowances approved by the Financial Secretary.

(7) An appointment of an independent valuer must be notified in
the Gazette.
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An independent valuer is entitled to be given a copy in writing
of the terms and conditions on which the appointment is
made.

The acts of a person acting as an independent valuer are valid
despite the fact that it is afterwards discovered that there was a
defect in the appointment of the independent valuer, other
than a defect arising because the independent valuer did not
meet the criteria specified in Schedule 2.

Access to relevant information
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A resolution authority must exercise the powers that it has
under this Ordinance to, as far as practicable, provide access,
or procure the provision of access, for the independent valuer
to the material mentioned in subsection (2).

The material is—

(a) details of any valuation made under section 35(1) in
relation to the affected entity; and

(b) any records and documents of the affected entity, or of
an entity that is or was at any relevant time a related
entity of the affected entity, that are, or any other
information that is, relevant to the performance by the
independent valuer of functions under this Part.

The obligation under subsection (1) continues for the whole
period during which the independent valuer is performing
functions under this Part.

In this section—

related entity (B EHS), in relation to an affected entity, means—

(a) an officer of the affected entity;
(b) agroup company of the affected entity;
(c) an officer of a group company of the affected entity; or
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(d) a person holding or accountable for any records or
documents of the affected entity, or of a group company
of the affected entity, that are relevant to, or who has any
other information that is relevant to, the performance by
the independent valuer of functions under this Part.

98. Revocation of appointment of independent valuer

6]
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4)

The Resolution Compensation Tribunal may revoke the
appointment of a person as an independent valuer if, in its
opinion, one or more of the following circumstances exists in
relation to the person—

(a) the person is incapable of performing the functions of an
independent valuer;

(b) the person is not performing the functions of an
independent valuer impartially and independently;

(c) the person is guilty of serious misconduct;

(d) the person no longer satisfies the criteria for appointment
specified in Schedule 2.

The Resolution Compensation Tribunal may act under
subsection (1) on an application made to it by the resolution
authority or by a pre-resolution creditor or pre-resolution
shareholder.

The Resolution Compensation Tribunal must cause notice of
an application under subsection (2) to be served on the
independent valuer and the resolution authority, if the
resolution authority is not the applicant.

In determining an application, the Resolution Compensation
Tribunal must ensure that the parties to the proceeding are
given a reasonable opportunity of being heard and are entitled
to call, examine and cross-examine any witness.
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The Resolution Compensation Tribunal, if it revokes an
appointment under subsection (1), must notify in writing,
apart from the applicant, the appointing person and the
independent valuer whose appointment has been revoked as
soon as practicable after doing so.

The appointing person must, if the resolution authority is not
the applicant, notify in writing the resolution authority of the
revocation of the appointment as soon as practicable after
being notified of it under subsection (5).

Appointment of new valuer

M
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The appointing person must appoint a new independent valuer
in accordance with section 96 as soon as practicable after the
office of independent valuer becomes vacant, including when
an appointment is revoked under section 98(1).

As soon as practicable after a new independent valuer is
appointed under subsection (1), the resolution authority may,
by notice in writing served on the person who has ceased to
hold the office of independent valuer, require the person to
provide the documents, records or accounts to which this
subsection applies to the person appointed as the successor of
the person in that office within the period, and in the manner,
specified in the notice.

Subsection (2) applies to—

(a) any document provided to the person in the capacity of
independent valuer;

(b) any records or accounts kept by the person as required
under section 96(5); and

(c) any other records made by the person in the capacity of
independent valuer that are relevant to the performance
by a successor independent valuer of functions under
this Part.
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Documents required to be provided under subsection (2) may
include original documents or copies of documents that are
held in any form.

A person who, without reasonable excuse, fails to comply
with a requirement under subsection (2) commits an offence
and is liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for one year and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues.

A person who produces any document for complying with a
requirement under subsection (2) that the person knew, or
ought reasonably to have known, to be false in a material
particular commits an offence and is liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

A new independent valuer appointed under subsection (1)
may have such regard to anything done by a predecessor as
the valuer thinks fit.

Use of information

&)

A person—

(a) must not use any information obtained by the person
under this Part other than for performing functions under
this Part; and
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(b) must not use any information that comes to the person’s
knowledge in the course of assisting another person to
perform a function under this Part other than for
assisting that person to perform that function.

(2) A person who contravenes subsection (1) and at the time of
using the information knew or ought reasonably to have
known that the information was obtained, or came to the
person’s knowledge, as mentioned in subsection (1) commits
an offence unless the person proves that the person had
reasonable grounds to believe that the use by the person
was—

(a) with the consent of the resolution authority;

(b) for seeking advice from, or the giving of advice by,
counsel or a solicitor or other professional advisor acting
or proposing to act in a professional capacity in
connection with a matter arising under this Ordinance; or

(c) of information that was available to the pubilic.

(3) A person who commits an offence under subsection (2) is
liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

Division 3—Valuation

Role of independent valuer

The role of an independent valuer appointed under section 96 is to
make a valuation in relation to an affected entity in accordance with
this Division and decide whether any pre-resolution creditor or pre-
resolution shareholder is eligible for a payment of compensation.
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Eligibility for compensation

Any pre-resolution creditor or pre-resolution shareholder of the
affected entity who has received, is receiving or is likely to receive,
as a result of the resolution of that entity, less favourable treatment
than would have been the case had the entity been wound up
immediately before its resolution was initiated is eligible for a
payment of compensation.

What independent valuer must assess
(1) Inmaking a valuation, the independent valuer must—

(a) assess the treatment that a pre-resolution creditor or pre-
resolution shareholder, or a class of pre-resolution
creditor or pre-resolution shareholder, would have
received if winding up of the affected entity had
commenced immediately before its resolution was
initiated;

(b) assess the actual treatment that the pre-resolution
creditor or pre-resolution shareholder, or the class of pre-
resolution creditor or pre-resolution shareholder, has
received, is receiving or is likely to receive as a result of
the resolution of the affected entity, disregarding any
compensation that may be payable under this Part and
any clawback order made under Part 8; and

(c) if there is a difference between the treatment mentioned
in paragraph (a) and the treatment mentioned in
paragraph (b), assess the amount of that difference.

(2) In making a valuation, the independent valuer must—

(a) do so in accordance with the valuation assumptions and
principles; and

(b) apply the presumption mentioned in subsection (3).
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Either of the circumstances mentioned in subsection (4) raises
a rebuttable presumption that the resolution treatment is not
less favourable than the winding up treatment in relation to a
liability (whether arising under a contract or otherwise) owed
by the affected entity to a pre-resolution creditor.

The circumstances are that in the course of the resolution—

(a) a bail-in instrument is made in respect of the affected
entity but the liability is not subject to any bail-in
provision contained in the instrument resulting in the
liability continuing as a liability of the affected entity on
the same terms; and

(b) the liability is transferred to another entity under a Part 5
instrument and that other entity is subject to the liability
on the same terms as those on which the affected entity
was subject to it.

Decision of independent valuer

)
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This section applies if the assessment of the independent
valuer is that the resolution treatment is less favourable to a
pre-resolution creditor or pre-resolution shareholder than the
winding up treatment.

The independent valuer must make a decision that the pre-
resolution creditor or pre-resolution shareholder is entitled to
a payment of compensation of an amount equal to the amount
of the difference as assessed by the independent valuer under
section 103(1)(c).

The independent valuer may, at any time before a decision
under this section takes effect, correct a clerical mistake in the
decision or an error in it arising from any accidental slip or
omission.
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The Secretary for Financial Services and the Treasury may
make regulations for carrying this Division into effect.

Without limiting subsection (1), regulations made under that
subsection may—

(a) specify assumptions to be made, and principles to be
applied, by an independent valuer in making a valuation
under this Division, in addition to those set out in
Schedule 7;

(b) prescribe a process for the conduct of the valuation,
including as to how—

(i) information or claims may be submitted, or
representations made, by the resolution authority,
pre-resolution creditors, pre-resolution
shareholders or any class of pre-resolution creditor
or pre-resolution shareholder; and

(ii) any such information, claims or representations
may be dealt with by the independent valuer;

(c) provide for how notice of a decision made under section
104 may be given to the affected entity, the resolution
authority and any pre-resolution creditor or pre-
resolution shareholder affected by it;

(d) provide for the method for making payments of
compensation, including interim payments;

(e) provide for the recovery of payments of compensation in
specified circumstances; or

(f) contain any incidental, supplementary, consequential,
transitional or savings provisions that may be necessary
or expedient in consequence of the regulations.
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106. Time when decision takes effect

A decision made under section 104 takes effect—

(a) on the expiry of the period within which an application
may be made under section 107(1) for a review of the
decision, if no application is made within that period; or

(b) if an application mentioned in paragraph (a) is made—

(i) if the decision is confirmed by the Resolution
Compensation Tribunal, at the time when the
decision is so confirmed;

(i) if the decision is varied by the Resolution
Compensation Tribunal or it substitutes another
decision for the decision, at the time when the
decision is so varied or substituted, subject
however to the terms on which that is done; or

(iii)  if the application is withdrawn, at the time when it
is so withdrawn.

Division 4—Review of Compensation Decision

107.  Application to Resolution Compensation Tribunal

M
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Any of the following may, at any time within the period
specified in subsection (3), by written notice given to the
Resolution Compensation Tribunal, apply to it for a review of
a decision made by an independent valuer under section
104—

(a) a pre-resolution creditor or pre-resolution shareholder
who is aggrieved by the decision;

(b) the resolution authority of the affected entity to which
the decision relates.

An application for review must set out the grounds for the
application.
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The period specified for the purposes of subsection (1) is the
period of 3 months beginning on the date on which notice of
the decision made by the independent valuer was given to the
pre-resolution creditor, pre-resolution shareholder or the
resolution authority, as the case requires.

Despite subsection (3), the Resolution Compensation
Tribunal, on the written application of any person, may by
order extend the time within which an application for review
of a decision may be made if satisfied that there is good cause
for granting the extension.

The making of an application to the Resolution Compensation
Tribunal for a review of a decision operates as a stay of
execution of the decision.

Determination of application

(D
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As soon as practicable after an application under section
107(1) is received by it, the Resolution Compensation
Tribunal must—

(a) publish notice of the application—
(i) on its internet website; and

(i) in 2 newspapers (one being an English language
newspaper and the other being a Chinese language
newspaper) chosen by the Tribunal to maximize
the likelihood of the notice coming to the attention
of persons likely to be affected;

(b) send a copy of the application to the independent valuer;
and

(¢) send notice of the application to the resolution authority,
if it is not the applicant.

As soon as practicable after receiving a copy of the
application, the independent valuer must forward to the
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Resolution Compensation Tribunal a copy of the decision
together with all other records and documents in the
possession of the independent valuer that the independent
valuer considers relevant.

In reviewing a decision, the Resolution Compensation
Tribunal must ensure that the parties to the proceeding are
given a reasonable opportunity of being heard and are entitled
to call, examine and cross-examine any witness.

The standard of proof required to determine any question or
issue before the Resolution Compensation Tribunal is the
standard of proof applicable to civil proceedings in a court of
law.

In determining a review of a decision, the Resolution
Compensation Tribunal may—

(a) subject to subsection (6), confirm, vary or set aside the
decision and, if the decision is set aside, substitute for
the decision any other decision that the Tribunal
considers appropriate; or

(b) remit the matter to the independent valuer with any
direction that it considers appropriate, which may
include a direction to make a fresh decision in respect of
any matter specified by the Tribunal.

The Resolution Compensation Tribunal may only vary or set
aside a decision of an independent valuer if satisfied that—

(a) it is a decision that could not have been made by a
person who satisfies the criteria specified in Schedule 2
and who reasonably and competently applied the
valuation assumptions and principles and the rebuttable
presumption mentioned in section 103(3); or

(b) the decision is otherwise fundamentally flawed.
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(7) If the Resolution Compensation Tribunal varies, or substitutes

a decision for, a decision of an independent valuer, the
decision as varied or the substituted decision—

(a) must be one that the independent valuer had power to
make; and

(b) is binding on all who were bound by the original
decision.
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Division 1—Resolvability Review Tribunal
109. Interpretation

110.

111.

In this Division—
Tribunal (F#7%) means the Resolvability Review Tribunal.

Establishment of Resolvability Review Tribunal

)

2

€))

A tribunal is established with the name “Resolvability Review
Tribunal” in English and “BE O THERERE” n
Chinese.

The Tribunal—

(a) consists of a chairperson and 2 other members; and
(b) is presided over by the chairperson.

Schedule 8 has effect with respect to the Tribunal.

Jurisdiction of Tribunal

The Tribunal has jurisdiction, in accordance with this Part and
Schedule 8—

(a) toreview any decision made by a resolution authority or
a lead resolution authority to serve a notice under section
14(2);

(b) to review any decision mentioned in section 19(3)(k);
and

(c) to hear and determine any question or issue arising out
of, or in connection with, a review mentioned in
paragraph (a) or (b).

Part 7—Division 1
Clause 112
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112. Powers of Tribunal

(1) Subject to Schedule 8 and any rules made under section 121,
the Tribunal, for the purpose of a proceeding, may, on its own
initiative or on the application of any party to the
proceeding—

(@)
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(h)

®

receive and consider any material by way of oral
evidence, written statements or documents, even if the
material would not be admissible in evidence in civil or
criminal proceedings in a court of law;

determine the manner in which any material referred to
in paragraph (a) is received;

by written notice signed by the chairperson, require a
person to attend before the Tribunal at any sitting and to
give evidence and produce any article, record or
document in the person’s possession relating to the
subject matter of the proceeding;

call a person as an expert witness to give evidence;
administer oaths;

examine, or cause to be examined, on oath or otherwise
a person attending before the Tribunal and require the
person to answer truthfully any question that the
Tribunal considers appropriate for the purpose of the
proceeding;

order a witness to give evidence in a truthful manner for
the purpose of the proceeding by affidavit;

order a person not to publish or otherwise disclose any
material the Tribunal receives;

prohibit the publication or disclosure of any material the
Tribunal receives at any sitting, or any part of a sitting;
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(j) stay any proceeding on such grounds, and on such terms
and conditions, as the Tribunal considers appropriate
having regard to the interests of justice;

(k) determine the procedure to be followed in a proceeding;

() consolidate the hearing and determination of 2 or more
applications; or
(m) exercise any other powers or make any other orders that

are necessary for, or ancillary to the conduct of, a
proceeding or the carrying out of its functions.

if the Tribunal calls an expert witness under subsection (1)(d),
it must ensure that all the parties to the proceeding are given
an opportunity to cross-examine the witness.

A person commits an offence if, without reasonable excuse,
the person—

(a) fails to comply with a notice, requirement, order or
prohibition of the Tribunal given or made under
subsection (1);

(b) disrupts or otherwise misbehaves during any sitting of
the Tribunal;

(c) having been required by the Tribunal under subsection
(1) to attend before it, leaves the place where attendance
is so required without the permission of the Tribunal;

(d) hinders or deters any person from attending before the
Tribunal, giving evidence or producing any article,
record or document for the purpose of a proceeding;

(e) threatens, insults or causes any loss to be suffered by any
person who has attended before the Tribunal on account
of that attendance; or

(f) threatens, insults or causes any loss to be suffered by the
chairperson or any other member of the Tribunal at any

Financial institutions (Resolution) Bill

Part 7—Division 1
Clause 113 116

113.

time on account of the performance by that person of
functions as chairperson or member.

(4) A person who commits an offence under subsection (3) is
liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(5) A person is not excused from complying with a notice,
requirement, order or prohibition of the Tribunal given or
made under subsection (1) only on the ground that to do so
might tend to incriminate the person.

(6) Nothing in this Division or Schedule 8 empowers the Tribunal
to require a consultant or advisor of any party to a proceeding
to disclose any information relating to the affairs of any
person other than the party.

Sittings of Tribunal to be held in private
(1) The sittings of the Tribunal must be held in private.

(2) A participant in a proceeding must not, at the time of the
proceeding or at any other time, publish or otherwise disclose
to any person any information about the proceeding or any
information that comes to the participant’s knowledge in the
course of the proceeding.

(3) Subsection (2) does not apply to a disclosure by a participant

(disclosing participant)—

(a) made to another participant in the same proceeding if the
disclosure is necessary for the proper performance of the
disclosing participant’s functions in relation to the
proceeding; or
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(b) necessarily made for the purpose of an appeal to the
Court of Appeal under section 122 in relation to the
proceeding.

Subsection (2) does not apply to publication by the Tribunal
under subsection (6) of the reasons for its determination in
any proceeding.

A person who, without reasonable excuse, contravenes
subsection (2) commits an offence and is liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

The Tribunal may, with the consent of the applicant and the
relevant resolution authority, for the information of within
scope financial institutions generally, publish the reasons for
its determination in any proceeding, or a summary of any part
of those reasons, but without disclosing or containing
information leading to the disclosure of-—

(a) the identity of the applicant or any witness in the
proceeding;

(b) any commercially sensitive information relating to the
applicant; or

(c) any confidential information obtained from the relevant
resolution authority.

In this section—

participant (Z:813), in relation to any proceeding, means the

. chairperson and ordinary members of the Tribunal, the

applicant in the proceeding and any witness, counsel, solicitor
or other person involved in the proceeding but, without
affecting section 171, does not include the relevant resolution
authority.
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114.  Use of incriminating evidence required by Tribunal
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This section applies if the Tribunal—

(a) requires a person to give evidence under section
112(1)(c);
(b) requires a person to answer any question under section

H2(1X(H);

(c) orders a person to give evidence under section 112(1)(g);
or

(d) otherwise orders or requires a person to provide any
information under section 112(1)(m).

A person is not excused from complying with the requirement
or order on the ground that the evidence, answer or
information might tend to incriminate the person.

However, subsection (4) applies if the evidence, answer or
information might tend to incriminate the person.

Despite any other provision of this Ordinance, the requirement
or order as well as the evidence, the question and answer or
the information (as the case requires) is not admissible in
evidence against the person in criminal proceedings in a court
of law other than those in which the person is charged in
respect of the evidence, answer or information—

(a) with an offence under section 112(3)(a) or under Part V
of the Crimes Ordinance (Cap. 200); or

(b) for perjury.

115.  Contempt dealt with by Tribunal

M
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The Tribunal has the same powers as the Court to punish for
contempt.

Without limiting subsection (1), the Tribunal may punish a
person who, without reasonable excuse, commits any conduct
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falling under section 112(3) as if the conduct were a contempt
of court and the Tribunal were the Court.

In exercising its powers to punish for contempt under this
section, the Tribunal may adopt the same standard of proof as
the Court would in exercising the same powers.

Costs

M
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The Tribunal may, in relation to a proceeding, by order award
to—

(a) any person whose attendance, whether or not as a
witness, has been necessary or required for the purpose
of the proceeding; or

(b) any party to the proceeding,

any sum that it considers appropriate in respect of the costs
reasonably incurred by the person, or the party, in relation to
the proceeding and the application for review in question.

Costs awarded under subsection (1) must be paid by, and are
recoverable as a civil debt from—

(a) if they are awarded to a person under subsection (1)(a),
any party to the proceeding that the Tribunal considers
appropriate; or

(b) if they are awarded to a party to the proceeding under
subsection (1)(b), the other party to the proceeding.

Subject to any rules made by the Chief Justice under section
121, Order 62 of the Rules of the High Court (Cap. 4 sub. leg.
A) applies to the award of costs, and to the taxation of any
costs awarded, by the Tribunal under subsection (1).

Notification of determinations or orders of Tribunal

The Tribunal must, as soon as practicable after the conclusion of a
proceeding, deliver—
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(a) its determination in respect of the proceeding, and the
reasons for making the determination; and
(b) any order made under section 116 in relation to the
proceeding, and the reasons for making the order.
118.  Form and proof of determinations or orders of Tribunal

119.

120.
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A determination or order made by the Tribunal must be
recorded in writing and signed by the chairperson of the
Tribunal.

For any purpose, a document purporting to be a determination
or order of the Tribunal and to be signed by its chairperson
must, in the absence of evidence to the contrary, be regarded
as a determination or order of the Tribunal duly made and
signed, without proof of its making or proof of signature, or
proof that the person signing the determination or order was in
fact the chairperson.

Application for stay of execution of determinations or orders of
Tribunal

M
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A party to a proceeding may, at any time after the conclusion
of the proceeding, apply to the Tribunal for a stay of
execution of a determination or order of the Tribunal relating
to the review.

On an application under subsection (1), the Tribunal may, if
the Tribunal considers it appropriate to do so, by order grant
the stay, subject to any conditions as to costs, payment of
money into the Tribunal or otherwise that the Tribunal
considers appropriate.

No other right of appeal

Any determination or order of the Tribunal is final and, except as
provided in section 122, is not subject to appeal.
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121.  Rules by Chief Justice
The Chief Justice may make rules—

(a) with respect to the joinder as parties to a proceeding
before the Tribunal of entities that—

(i) have a common interest in the matter;

(i1) have claims arising out of the same, similar or
related circumstances; or

(i) for some other reason it is desirable to join as
parties;
(b) providing for the award of costs under section 116 and
the taxation of those costs;

(c) requiring the payment of the fees specified in the rules
for any matter relating to applications to the Tribunal;

(d) providing for matters of procedure or other matters
relating to applications to the Tribunal, that are not
provided for in this Part or Schedule 8;

(e) providing for the issue or service of any document
(however described) for the purposes of this Part or
Schedule §; or

(f) prescribing any matter that this Part provides is, or may
be, prescribed by rules made by the Chief Justice.

122. Parfy may appeal to Court of Appeal with leave
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A party to a proceeding who is dissatisfied with a
determination of the Tribunal may, with the leave of a judge
of the Court of Appeal, appeal to the Court of Appeal against
the determination on a question of law.

Leave to appeal may be granted in respect of a particular issue
arising out of a determination of the Tribunal.
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(3) Leave to appeal may be granted subject to any conditions that
the judge hearing the application for leave considers necessary
in order to secure the just, expeditious and economical
disposal of the appeal.
(4) Leave to appeal must not be granted unless the judge hearing
the application for leave is satisfied that—
(a) the appeal has a reasonable prospect of success; or
(b) there is some other reason in the interests of justice why
the appeal should be heard.
(5) No appeal lies from a decision of the Court of Appeal as to
whether or not leave to appeal to it should be granted.
123.  Powers of Court of Appeal
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On an appeal from a determination of the Tribunal, the Court
of Appeal may—

(a) allow the appeal;
(b) dismiss the appeal;

(¢) vary or set aside the determination and, if the
determination is set aside, substitute for the
determination any other determination it considers
appropriate; or

(d) remit the matter in question to the Tribunal with any
direction that it considers appropriate, which may
include a direction to make a fresh determination in
respect of any matter specified by the Court of Appeal.

If the Court of Appeal under subsection (1)(c) varies, or
substitutes a determination for, a determination of the
Tribunal, the determination as varied or the substituted

determination must be one that the Tribunal had power to
make.
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(3) On an appeal, the Court of Appeal may make any order as to
costs that it considers appropriate.

No stay of execution on appeal

(1) Without affecting section 119, the lodging of an appeal under
section 122 does not by itself operate as a stay of execution of
a determination of the Tribunal unless the Court of Appeal
otherwise orders.

(2) Any order under subsection (1) may be subject to any
conditions as to costs, payment of money into court or
otherwise that the Court of Appeal considers appropriate.

Division 2—Resolution Compensation Tribunal

Interpretation
In this Division—
Tribunal (F5#X %) means the Resolution Compensation Tribunal.

Establishment of Resolution Compensation Tribunal

(I) A tribunal is established with the name “Resolution
Compensation Tribunal” in English and “BEE#{EETER>
in Chinese.

(2) The Tribunal—
(a) consists of a chairperson and 2 other members; and
(b) is presided over by the chairperson.

(3) Schedule 9 has effect with respect to the Tribunal.

Jurisdiction of Tribunal

The Tribunal has jurisdiction, in accordance with this Part and
Schedule 9—
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(a) to revoke the appointment of an independent valuer
under section 98(1) on an application under section
98(2);

(b) to review, on an application under section 107(1), a
decision made by an independent valuer under section
104,

(c) to determine any dispute required to be determined by it
by regulations made under section 182; and

(d) to hear and determine any question or issue arising out
of, or in connection with, an application mentioned in
paragraph (a), a review mentioned in paragraph (b) or a
dispute mentioned in paragraph (c).

Powers of Tribunal

(1) Subject to Schedule 9 and any rules made under section 138,
the Tribunal, for the purpose of a proceeding, may, on its own
initiative or on the application of any party to the
proceeding—

(a) receive and consider any material by way of oral
evidence, written statements or documents, even if the
material would not be admissible in evidence in civil or
criminal proceedings in a court of law;

(b) determine the manner in which any material referred to
in paragraph (a) is received;

(¢) by written notice signed by the chairperson, require a
person to attend before the Tribunal at any sitting and to
give evidence and produce any article, record or
document in the person’s possession relating to the
subject matter of the proceeding;

(d) call as an expert witness to give evidence a person whom
it is satisfied would have been suitable for appointment
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as an independent valuer in relation to the entity
concerned;

(e) administer oaths;

(f) examine, or cause to be examined, on oath or otherwise
a person attending before the Tribunal and require the
person to answer truthfully any question that the
Tribunal considers appropriate for the purpose of the
proceeding;

(g) order a witness to give evidence in a truthful manner for
the purpose of the proceeding by affidavit;

(h) order a person not to publish or otherwise disclose any
material the Tribunal receives;

(i) prohibit the publication or disclosure of any material the
Tribunal receives at any sitting, or any part of a sitting,
that is held in private;

(3) stay any proceeding on such grounds, and on such terms
and conditions, as the Tribunal considers appropriate
having regard to the interests of justice;

(k) determine the procedure to be followed in a proceeding;

(I) consolidate the hearing and determination of 2 or more
applications; or

(m) exercise any other powers or make any other orders that
are necessary for, or ancillary to the conduct of, a
proceeding or the carrying out of its functions.

(2) If the Tribunal calls an expert witness under subsection (1)(d),
it must ensure that all the parties to the proceeding are given
an opportunity to cross-examine the witness.

(3) A person commits an offence if, without reasonable excuse,

the person—
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(a) fails to comply with a notice, requirement, order or
prohibition of the Tribunal given or made under

subsection (1);

(b) disrupts or otherwise misbehaves during any sitting of
the Tribunal;

(¢) having been required by the Tribunal under subsection
(1) to attend before it, leaves the place where attendance
is so required without the permission of the Tribunal;

(d) hinders or deters any person from attending before the
Tribunal, giving evidence or producing any article,
record or document for the purpose of a proceeding;

(e) threatens, insults or causes any loss to be suffered by any
person who has attended before the Tribunal on account
of that attendance; or

(f) threatens, insults or causes any loss to be suffered by the
chairperson or any other member of the Tribunal at any
time on account of the performance by that person of
functions as chairperson or member.

(4) A person who commits an offence under subsection (3) is
liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(5) A person is not excused from complying with a notice,
requirement, order or prohibition of the Tribunal given or
made under subsection (1) only on the ground that to do so
might tend to incriminate the person,

(6) Nothing in this Division or Schedule 9 empowers the Tribunal

to require a consultant or advisor of any party to a proceeding
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to disclose any information relating to the affairs of any
person other than the party.

129.  Sittings of Tribunal to be held in public

130.
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Every sitting of the Tribunal must be held in public.

However, subsection (1) does not apply if the Tribunal, on its
own initiative or on the application of a party, determines that
in the interests of justice a sitting, or any part of a sitting, must
be held in private.

The hearing of an application mentioned in subsection (2)
must be held in private.

Use of incriminating evidence required by Tribunal
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This section applies if the Tribunal—

(a) requires a person to give evidence under section
128(1)(c);

(b) requires a person to answer any question under section
128(1)(%);

(c) orders a person to give evidence under section 128(1)(g);
or

(d) otherwise orders or requires a person to provide any
information under section 128(1)(m).

A person is not excused from complying with the requirement
or order on the ground that the evidence, answer or
information might tend to incriminate the person.

However, subsection (4) applies if the evidence, answer or
information might tend to incriminate the person.

Despite any other provision of this Ordinance, the requirement
or order as well as the evidence, the question and answer or
the information (as the case requires) is not admissible in
evidence against the person in criminal proceedings in a court

Financial Institutions (Resolution) Bill

Part 7—Division 2

Clause 131 128
of law other than those in which the person is charged in
respect of the evidence, answer or information—

(a) with an offence under section 128(3)(a) or under Part V
of the Crimes Ordinance (Cap. 200); or
(b) for perjury.
131.  Contempt dealt with by Tribunal

132.
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The Tribunal has the same powers as the Court to punish for
contempt.

Without limiting subsection (1), the Tribunal may punish a
person who, without reasonable excuse, commits any conduct

- falling under section 128(3) as if the conduct were a contempt

of court and the Tribunal were the Court.

In exercising its powers to punish for contempt under this
section, the Tribunal may adopt the same standard of proof as
the Court would in exercising the same powers.

Costs
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The Tribunal may, in relation to a proceeding, by order award
to—

(a) any person whose attendance, whether or not as a
witness, has been necessary or required for the purpose
of the proceeding; or

(b) any party to the proceeding,

any sum that it considers appropriate in respect of the costs
reasonably incurred by the person, or the party, in relation to
the proceeding and the application to the Tribunal in question.

Costs awarded under subséction (1) must be paid by, and are
recoverable as a civil debt from—
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(a) if they are awarded to a person under subsection (1)(a),
any party to the proceeding that the Tribunal considers
appropriate; or

(b) if they are awarded to a party to the proceeding under
subsection (1)(b), each other party to the proceeding.

(3) Subject to any rules made by the Chief Justice under section
138, Order 62 of the Rules of the High Court (Cap. 4 sub. leg.
A) applies to the award of costs, and to the taxation of any
costs awarded, by the Tribunal under subsection (1).

Notification of determinations or orders of Tribunal

(1) The Tribunal must, as soon as practicable after the conclusion
of a proceeding, deliver—

(a) its determination in respect of the proceeding, and the
reasons for making the determination; and

(b) any order made under section 132 in relation to the
proceeding, and the reasons for making the order.

(2) TIfasitting of the Tribunal relating to a proceeding, or any part
of a sitting, is held in private, the Tribunal may by order
prohibit the publication or disclosure, wholly or partly, of any
determination or order, or any reasons for any determination
or order, mentioned in subsection (1)(a) or (b).

(3) A person who, without reasonable excuse, fails to comply
with an order of the Tribunal under subsection (2) commits an
offence and is liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
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Form and proof of determinations or orders of Tribunal

(1) A determination or order made by the Tribunal must be
recorded in writing and signed by the chairperson of the
Tribunal.

(2) For any purpose, a document purporting to be a determination
or order of the Tribunal and to be signed by its chairperson
must, in the absence of evidence to the contrary, be regarded
as a determination or order of the Tribunal duly made and
signed, without proof of its making or proof of signature, or
proof that the person signing the determination or order was in
fact the chairperson.

Registration of determinations or orders made by Tribunal

(1) The Court may, on written notice given by the Tribunal in the
manner prescribed by rules made by the Chief Justice under
section 138, register a determination or order of the Tribunal
in the Court.

(2) A determination or order registered under subsection (1) is for
all purposes to be regarded as a determination or order of the
Court made within its jurisdiction.

Application for stay of execution of determinations or orders of
Tribunal

(1) A party to a proceeding may, at any time after the conclusion
of the proceeding, apply to the Tribunal for a stay of
execution of a determination or order of the Tribunal relating
to the proceeding,

(2) On an application under subsection (1), the Tribunal may, if
the Tribunal considers it appropriate to do so, by order grant
the stay, subject to any conditions as to costs, payment of
money into the Tribunal or otherwise that the Tribunal
considers appropriate.
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137.  No other right of appeal

Any determination or order of the Tribunal is final and, except as
provided in section 139, is not subject to appeal.

138.  Rules by Chief Justice
The Chief Justice may make rules—

(a) with respect to the joinder as parties to a proceeding
before the Tribunal of entities that—

(i) have a common interest in the matter;

(ii) have claims arising out of the same, similar or
related circumstances; or

(iif) for some other reason it is desirable to join as
parties;

(b) with respect to the making of an application for review
by one entity as the representative of 2 or more entities;

(c) providing for the award of costs under section 132 and
the taxation of those costs;

(d) prescribing the manner in which the Tribunal is to give
notice to the Court of determinations or orders of the
Tribunal under section 135;

(e) regulating the procedure for the hearing of appeals under
section 139;

(H) requiring the payment of the fees specified in the rules
for any matter relating to applications to the Tribunal;

(g) providing for matters of procedure or other matters
relating to applications to the Tribunal, that are not
provided for in this Part or Schedule 9;

(h) providing for the issue or service of any document
(however described) for the purposes of this Part or
Schedule 9; or
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(1) prescribing any matter that this Part provides is, or may
be, prescribed by rules made by the Chief Justice.
139.  Party may appeal to Court of Appeal with leave
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A party to a proceeding who is dissatisfied with a
determination of the Tribunal may, with the leave of a judge
of the Court of Appeal, appeal to the Court of Appeal against
the determination on a question of law.

Leave to appeal may be granted in respect of a particular issue
arising out of a determination of the Tribunal.

Leave to appeal may be granted subject to any conditions that
the judge hearing the application for leave considers necessary
in order to secure the just, expeditious and economical
disposal of the appeal.

Leave to appeal must not be granted unless the judge hearing
the application for leave is satisfied that—

(a) the appeal has a reasonable prospect of success; or

(b) there is some other reason in the interests of justice why
the appeal should be heard.

No appeal lies from a decision of the Court of Appeal as to
whether or not leave to appeal to it should be granted.

Powers of Court of Appeal

@

On an appeal from a determination of the Tribunal, the Court
of Appeal may—

(a) allow the appeal;
(b) dismiss the appeal;

(¢) vary or set aside the determination and, if the
determination 1is set aside, substitute for the
determination any other determination it considers
appropriate; or
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(d) remit the matter in question to the Tribunal with any
direction that it considers appropriate, which may
include a direction to make a fresh determination in
respect of any matter specified by the Court of Appeal.

(2) 1If the Court of Appeal under subsection (1)(c) varies, or
substitutes a determination for, a determination of the
Tribunal, the determination as varied or the substituted
determination must be one that the Tribunal had power to
make.

(3) On an appeal, the Court of Appeal may make any order as to
costs that it considers appropriate.

No stay of execution on appeal

(1) Without affecting section 136, the lodging of an appeal under
section 139 does not by itself operate as a stay of execution of
a determination of the Tribunal unless the Court of Appeal
otherwise orders.

(2) Any order under subsection (1) may be subject to any
conditions as to costs, payment of money into court or
otherwise that the Court of Appeal considers appropriate.
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142.  Interpretation
In this Part—

controlled period ((BJ#iHH), in relation to a within scope financial
institution, means the period of 3 years, or any longer period
fixed by the Court under section 143(5), immediately
preceding the date on which the resolution of the financial
mstitution was initiated;

officer (& 4k A B), in relation to a within scope financial
institution, means a person who is—

(a) adirector or shadow director of the financial institution;

(b) the chief executive officer or deputy chief executive
officer of the financial institution;

(c) a person who is employed by, or acts for or on behalf of
or under an arrangement with, the financial institution
and who as such—

(i) is principally responsible (alone or jointly with
others) for—

(A) the management of part of the business of the
financial institution; or

(B) the performance of one or more of the control
functions of the financial institution; or

(ii) has the potential to have a material impact on the
risk profile of the financial institution; or

(d) a person who was a person mentioned in paragraph (a),

(b) or (c);
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shadow director (31435 2) has the meaning given by section 2(1)
of the Companies Ordinance (Cap. 622).
143.  Application to Court
(1) A resolution authority may, at any time after it has initiated

)

€))

“

&)

the resolution of a within scope financial institution, apply to
the Court for a clawback order against an officer of that
institution.

The Court may make a clawback order against an officer if
satisfied that—

(a) the officer, in performing his or her functions, acted or
omitted to act in a way that caused, or materially
contributed to, the financial institution ceasing, or being
likely to cease, to be viable; and

(b) the act was done, or the omission was made,
intentionally, recklessly or negligently.

If the Court decides to make a clawback order against an
officer, it must, in determining the extent to which the
remuneration of the officer is to be covered by that order, take
into account—

(a) the extent to which the act or omission of the officer
contributed to the financial institution ceasing, or being
likely to cease, to be viable; and

(b) the financial circumstances of the officer, as far as
practicable.

The Court is not prevented from making a clawback order
only because it has been unable to find out the financial
circumstances of the officer.

The Court may, on an application made by the resolution
authority, extend the controlled period applicable to the
officer by a further period of up to 3 years if satisfied that any
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act or omission on the part of the officer that caused, or
materially contributed to, the financial institution ceasing, or
being likely to cease, to be viable was dishonest.

The Court may make a clawback order in the case of a person
mentioned in paragraph (d) of the definition of officer in
section 142 irrespective of when the person ceased to be a
person mentioned in paragraph (a), (b) or (c) of that
definition.

The standard of proof required to determine any question or
issue before the Court on an application made under this
section is the standard of proof applicable to civil proceedings
in a court of law.

The Chief Justice may make rules regulating the practice and
procedure of the Court in connection with applications made
under this section.

Clawback order
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A clawback order is an order that provides for either or both
of the following—

(a) that the officer repays or returns all or a specified part of
the fixed or variable remuneration received by the
officer from the financial institution during the
controlled period;

(b) that the officer ceases to be entitled to receive all or a
specified part of any fixed or variable remuneration that
the financial institution had agreed during the controlled
period to give, but had not yet given, to the officer.

The making of a clawback order against an officer does not
affect any criminal or civil liability incurred by the officer
because of any act done, or omission made, by the officer as
an officer.
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145.  Repaid or returned remuneration
(1) This section applies to any fixed or variable remuneration that
an officer of a financial institution is required by a clawback
order to repay or return.
(2) The officer must provide to the resolution authority the
remuneration that is required to be repaid or returned.
(3) The resolution authority must pay any remuneration provided
to it under subsection (2) into the resolution funding account.
146.  Prohibition of avoidance

(1) An agreement or arrangement of any kind entered into by a
financial institution and an officer for avoiding the provisions
of this Part is void.

(2) A person who enters into an agreement or arrangement that
the person knew, or ought reasonably to have known, has as
its object (whether in whole or in part) the avoidance of the
provisions of this Part commits an offence and is liable—

{a) on conviction on indictment to a fine of $2,000,000 and
to imprisonment for 5 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
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Part9
Deferral of Certain Disclosure Requirements
147.  Interpretation
In this Part—

chief executive officer ({TEL4E%E) has the same meaning as that
given by the definition of chief executive in section 308(1) of
the Securities and Futures Ordinance (Cap. 571);

director (#35) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571);

listed entity (T E #%) means an entity that is listed on a
recognized stock market and that is—

(a) awithin scope financial institution; or
(b) agroup company of a within scope financial institution;

notifiable interest (AR #%%), in relation to voting shares of an
entity, has the meaning given by section 311(3) of the
Securities and Futures Ordinance (Cap. 571);

responsible resolution authority (BEEEWEIER), in relation
to a listed entity, means—

(a) if the listed entity is a within scope financial institution,
the resolution authority of the listed entity; or

(b) if the listed entity is a group company of a within scope
financial institution, the resolution authority of the
within scope financial institution or, if the within scope
financial institution is a member of a cross-sectoral
group, the lead resolution authority of the group.
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This section applies in relation to a listed entity, or a group
company of a listed entity, to which a stabilization option has
not been applied.

The responsible resolution authority may, by notice in writing
served on any of the following entities, defer for a period
specified in the notice, not exceeding 72 hours, the
requirement of the entity to disclose under section 307B of the
Securities and Futures Ordinance (Cap. 571) information of a
kind specified in the notice—

(a) the listed entity;

(b) an entity acquiring the whole or any part of the business,
assets or securities of the listed entity.

The responsible resolution authority may only act under
subsection (2) if it is of the opinion that the following are
satisfied—

(a) it is reasonably likely that the listed entity or a group
company of the listed entity will have a stabilization
option applied to it;

(b) the disclosure of the specified information is reasonably
likely to—

(i) cause or contribute to the listed entity, or a group
company of the listed entity, ceasing to be viable;
or

(ii) impede the ability of the responsible resolution
authority to achieve an orderly resolution of the
listed entity or a group company of the listed
entity;

(c) the specified information is confidential and its
confidentiality can be preserved.
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The responsible resolution authority may, by notice in writing
served on the entity mentioned in subsection (2), extend (or
further extend) by up to 72 hours the period for which the
requirement to disclose the specified information is deferred if
it is of the opinion that the conditions mentioned in subsection
(3) are still satisfied.

Before acting under subsection (2) or (4), the responsible
resolution authority must consult the Securities and Futures
Commission if the Commission is not the responsible
resolution authority.

The responsible resolution authority may act under subsection
(2) or (4)—
(a) onits own initiative; or

(b) on arequest for it to so act made by an entity mentioned
in subsection (2).

During any period during which the requirement to disclose
specified information under section 307B of the Securities and
Futures Ordinance (Cap. 571) is deferred under this section,
any other requirement of the listed entity or an entity
acquiring the whole or any part of the business, assets or
securities of the listed entity to comply with a duty of
disclosure arising under rules made by a recognized exchange
company under section 23 of the Securities and Futures
Ordinance (Cap. 571) or by the Securities and Futures
Commission under section 36(1) of that Ordinance is also
deferred by force of this section.

A deferral under this section ceases to have effect on the
earlier of—

(a) the conditions mentioned in subsection (3) ceasing to be
satisfied; or
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(b) the expiry of the period for which the requirement to
comply with the duty of disclosure is deferred.

The responsible resolution authority must give notice to an
entity to which a deferral under this section applied, of it
ceasing to have effect as soon as practicable after that occurs.

On a deferral under this section ceasing to have effect, the
entity to which it applied must comply with the disclosure
requirement under section 307B of the Securities and Futures
Ordinance (Cap. 571) as soon as practicable after being
notified under subsection (9).

This section has effect despite anything in Part XIVA of the
Securities and Futures Ordinance (Cap. 571).

149.  Deferral of requirement to disclose interests and short positions
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This section applies in relation to a listed entity, or a group
company of a listed entity, to which a stabilization option has
not been applied.

The responsible resolution authority may, by notice in writing
served on any of the following entities or persons, defer for a
period specified in the notice, not exceeding 72 hours, a
requirement of the entity or person to comply with a duty of
disclosure arising under section 310 or 341 of the Securities
and Futures Ordinance (Cap. 571) in relation to interests in
shares or debentures, or short positions in shares, of the listed
entity specified in the notice—

(a) the listed entity;

(b) an entity acquiring the whole or any part of the business,
assets or securities of the listed entity;

(c) adirector or chief executive officer of the listed entity;

(d) a person who has a notifiable interest in voting shares of
an entity mentioned in paragraph (a) or (b).
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The responsible resolution authority may only act under
subsection (2) if it is of the opinion that the following are
satisfied—

(a) it is reasonably likely that the listed entity, or a group
company of the listed entity, will have a stabilization
option applied to it;

(b) the disclosure of the interests in shares or debentures or
short positions in shares of the listed entity is reasonably
likely to—

(i) cause or contribute to the listed entity, or a group
company of the listed entity, ceasing to be viable;
or

(i) impede the ability of the responsible resolution
authority to achieve an orderly resolution of the
listed entity or a group company of the listed
entity;

(c) information about the interests in shares or debentures or
short positions in shares of the listed entity is
confidential and its confidentiality can be preserved.

The responsible resolution authority may, by notice in writing
served on an entity or person mentioned in subsection (2),
extend (or further extend) by up to 72 hours the period for
which the requirement to comply with the duty of disclosure
is deferred if it is of the opinion that the conditions mentioned
in subsection (3) are still satisfied.

Before acting under subsection (2) or (4), the responsible
resolution authority must consult the Securities and Futures
Commission if the Commission is not the responsible
resolution authority.

The responsible resolution authority may act under subsection

(2) or (H—
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(a) onits own initiative; or

(b) on a request for it to so act made by an entity or person
mentioned in subsection (2).

A deferral under this section ceases to have effect on the
earlier of—

(a) the conditions mentioned in subsection (3) ceasing to be
satisfied; or

(b) the expiry of the period for which the requirement to
comply with the duty of disclosure is deferred.

The responsible resolution authority must give notice to an
entity or person to which a deferral under this section applied,
of it ceasing to have effect as soon as practicable after that
occurs.

On a deferral under this section ceasing to have effect, the
entity or person to which it applied must comply with the
disclosure requirement under section 310 or 341 (as the case
requires) of the Securities and Futures Ordinance (Cap. 571)
within 3 business days.

This section has effect despite anything in Part XV of the
Securities and Futures Ordinance (Cap. 571).

150.  Suspension of dealings in securities
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This section applies if a resolution authority has served a
notice on a listed entity under section 148(2).

Despite anything to the contrary in the Securities and Futures
(Stock Market Listing) Rules (Cap. 571 sub. leg. V), the
Securities and Futures Commission is not under any
obligation while the deferral under section 148 is in effect to
consider exercising power under section 8 of those Rules to
direct the suspension of dealings in any securities of the listed
entity.

Financial Institutions (Resolution) Bill

144

Part 9
Clause 151
3)
Q)]
%)
6
N
151.

The resolution authority may, by notice in writing served on a
recognized exchange company, direct it to suspend all
dealings in any securities of the listed entity until notified in
writing by the resolution authority that dealings in those
securities may recommence.

The resolution authority may, by notice in writing served on a
recognized exchange company, direct it not to exercise any
power that it may have to suspend dealings in any securities of
the listed entity until notified in writing by the resolution
authority that the prohibition on the exercise of the power is
withdrawn.

Before acting under subsection (3) or (4), the resolution
authority must consult the Securities and Futures Commission
if the Commission is not the resolution authority.

A recognized exchange company must comply with a notice
served under subsection (3) or (4) on it.

The resolution authority must, as soon as practicable after
becoming aware that the deferral under section 148 has ceased
to have effect, by notice in writing served on a recognized
exchange company on which it has served a notice under
subsection (3) or (4), inform the exchange company that the
direction contained in the notice has ceased to have effect.

Suspension of certain obligations
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This section applies in relation to a listed entity, or a group
company of a listed entity, to which a stabilization option
mentioned in section 33(2)(d) (bail-in) has been applied but
the bail-in of which is ongoing.

Any requirement of the listed entity, or of an entity acquiring
the whole or any part of the business, assets or securities of
the listed entity, to disclose information under section 307B of
the Securities and Futures Ordinance (Cap. 571) is suspended
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by force of this subsection until the suspension is lifted by the
resolution authority by a notice given under subsection (5) to
the entity.

Any requirement of an entity or person to comply with a duty
of disclosure arising under section 310 or 341 of the Securities
and Futures Ordinance (Cap. 571) in relation to interests in
shares or debentures or short positions in shares of the listed
entity is suspended by force of this subsection until the
suspension is lifted by the resolution authority by a notice
given under subsection (5) to the entity or person.

Any requirement of the listed entity, or of an entity acquiring
the whole or any part of the business, assets or securities of
the listed entity, to comply with a duty of disclosure arising
under rules made by a recognized exchange company under
section 23 of the Securities and Futures Ordinance (Cap. 571)
or by the Securities and Futures Commission under section
36(1) of that Ordinance is suspended by force of this
subsection until the suspension is lifted by the resolution
authority by a notice given under subsection (5) to the entity.

The responsible resolution authority may give notice to an
entity or person to which a suspension of a requirement
applies by force of subsection (2), (3) or (4) that the
suspension is lifted with effect from a date or time specified in
the notice.

The listed entity or a group company of the listed entity is, by
force of this subsection, exempt from any obligation to obtain
the approval of shareholders in respect of any matter arising
under contract or legislation or in any other way.

All persons are, by force of this subsection, exempt from any
obligation arising in relation to the listed entity under the
Code on Takeovers and Mergers (including an obligation to
make an offer for shares or to enter into a takeover or merger
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transaction or to make an announcement of an offer or
disclose information of any kind).

All dealings in any securities of the listed entity on a
recognized stock market are suspended by force of this
subsection until the suspension is lifted by the resolution
authority by a notice served under subsection (9).

The resolution authority must, as soon as practicable after
becoming aware that a suspension under subsection (2) has
ceased to have effect, by notice in writing served on the listed
entity, inform it that dealings in the securities of the listed
entity on a recognized stock market are no longer suspended.

The resolution authority must send to the Securities and
Futures Commission and the recognized exchange company a
copy of a notice under subsection (9) as soon as practicable
after serving it on the listed entity.
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Information Gathering, Inspection and Investigation
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Powers
Division 1—Preliminary

Interpretation
In this Part—

authorized person (JE¥ZHE A1) means a person authorized by a
resolution authority under section 154(1);

business premises (3352 FT), in relation to a controlled entity or a
third party entity, includes any premises (other than domestic
premises) used by the entity in connection with its business;

controlled entity (ZFHEEHE) means—
(a) awithin scope financial institution; or
(b) agroup company of a within scope financial institution;

domestic premises ({¥ £ J;%’u}ﬁﬁ) means any premises used
exclusively for residential purposes;

investigator (557 £) means a person appointed by a resolution
authority under section 155(1);

Sete —

third party entity (55 =77E%8) means an entity other than a
controlled entity.

When powers are exercisable

(1) The powers conferred by this Part are exercisable with respect
to a within scope financial institution, or a group company of
a within scope financial institution, whether or not the
financial institution has ceased, or is likely to cease, to be
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viable and whether or not resolution of the financial institution
has been initiated.

(2) The powers conferred by this Part are only exercisable with
respect to a third party entity if the resolution authority has
reasonable cause to believe that—

(a) the third party entity has information, or is in possession
of a record or document, relating to a controlled entity;
and

(b) the information, record or document cannot be obtained
from the controlled entity, including by the exercise of
powers under this Part.

Authorization of persons

1) A resolution authority may, in writing, authorize a person, or a
y may. g p
person belonging to a class of persons, as an authorized
person for the purposes of this Part.

(2) The resolution authority must provide an authorized person
with a copy of the instrument of authorization.

(3) An entity in relation to which an authorized person is
exercising a power under this Part may request the authorized
person to produce a copy of the instrument of authorization.

(4) An authorized person must, as soon as reasonably practicable
after being requested to do so under subsection (3), produce a
copy of the instrument of authorization for inspection.

Appointment of investigator

(1) A resolution authority may, in writing, appoint a person as an
investigator for the purposes of this Part.

(2) The resolution authority must provide an investigator with a
copy of the instrument of appointment.
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power under this Part may request the investigator to produce
a copy of the instrument of appointment.

An investigator must, as soon as reasonably practicable after
being requested to do so under subsection (3), produce a copy
of the instrument of appointment for inspection.

Division 2—Information Gathering

Power to demand information, records or documents
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A resolution authority may, by notice in writing given to a
controlled entity or a third party entity, require it—

(a) to provide (including periodically) specified information
or information of a specified description; or

(b) to produce (including periodically) specified records or
documents or records or documents of a specified
description.

The information, records or documents specified in a notice
under subsection (1) must be information, records or
documents that the resolution authority reasonably requires in
connection with the performance of its functions under this
Ordinance.

A notice under subsection (1) may specify the period within
which (or, if required periodically, the date by which), and the
manner and form in which, the information is to be provided
or the record or document produced.

The resolution authority may, by notice in writing given to a
controlled entity or a third party entity, require it—

(a) to verify any information provided by it under this
section in any manner that the resolution authority may
reasonably require, which may include by statutory
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declaration, and within any period that the resolution
authority may reasonably require; or

(b) to authenticate any record or document produced by it
under this section in any manner that the resolution
authority may reasonably require and within any period
that the resolution authority may reasonably require.

If information is not provided as required under subsection (1)
for the reason that it is not within the knowledge of the
controlled entity or third party entity, the resolution authority
may, by notice in writing given to the entity, require it to
verify, within any period that the resolution authority may
reasonably require, that fact and reason by statutory
declaration.

If a record or document is not produced as required under
subsection (1) for the reason that it is not in the possession of
the controlled entity or third party entity, the resolution
authority may, by notice in writing given to the entity, require
it to verify, within any period that the resolution authority may
reasonably require, that fact and reason by statutory
declaration. '

Offences in relation to section 156

)

A controlled entity or third party entity that, without
reasonable excuse, fails to comply with a requirement under
section 156(1), (4), (5) or (6) commits an offence and is
liable—

(a) on conviction on indictment to a fine of $200,000 and, in
the case of a continuing offence, to a further fine at level
3 for every day during which the offence continues; or

(b) on summary conviction to a fine at level 5 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.
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if—

(3 in purported compliance with a requirement under
section 156(1), (4), (5) or (6), it provides any
information, or produces any record or document, that is
false or misleading in a material particular; and

(b) it knows that, or is reckless as to whether, the
information, record or document is false or misleading in
a material particular.

A controlled entity or third party entity that commits an
offence under subsection (2) is liable—

(a) on conviction on indictment to a fine of $1,000,000; or
(b) onsummary conviction to a fine at level 6.

If a controlled entity or third party entity commits an offence
under subsection (1) or (2), an officer of the entity also
commits an offence under that subsection if the officer—

(a) authorized or permitted the commission of the offence
by the entity; or

(b) was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the entity.

An officer who commits an offence under subsection (1) is
liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for one year and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues; or

{b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues.
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(6) An officer who commits an offence under subsection (2) is
liable~

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(7) An officer of an entity may commit an offence under
subsection (1) or (2) whether or not the entity has been
prosecuted for, or found guilty of, an offence under that
subsection.

Division 3—Inspection

Powers of inspection
(1) This section applies in relation to a controlled entity.

(2) An authorized person may exercise a power under this section
if, in the opinion of the authorized person, doing so will
enable the authorized person to inspect a record or document,
or otherwise obtain information, that will assist the resolution
authority in performing its functions under this Ordinance.

(3) A resolution authority may cause an authorized person to
exercise a power under this section if it has reasonable cause
to believe that—

(a) an examination of the records or documents of a
controlled entity needs to be made to find out whether
the resolution authority needs to exercise any power
under this Ordinance in respect of a within scope
financial institution, or a holding company or affiliated
operational entity of a within scope financial institution,
and, if so, which power; or
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(b) the manner in which a within scope financial institution
or a holding company of a within scope financial
institution has engaged, or is engaging, in any activity is
preventing effective resolution planning being done
under this Ordinance or is otherwise not conducive to
facilitating the resolution of the financial institution.

An authorized person may at any reasonable time—
(a) enter the business premises of the controlled entity;

(b) inspect, and make copies or otherwise record details of,
any record or document located, or accessible from,
there; and

() make inquiries of the controlled entity concerning any
record or document mentioned in paragraph (b).

In exercising a power under subsection (4)(b) or (c), an
authorized person may require the controlled entity—

(a) to give the authorized person access to any record or
document mentioned in subsection (4)(b) and, for that
purpose, to produce it within the time and at the place
specified by the authorized person; and

(b) to answer any question regarding the record or
document.

If a record or document is not produced as required under
subsection (5)(a) for the reason that it is not in the possession
of the controlled entity, the resolution authority may, by
notice in writing given to the entity, require it to verify, within
any period that the resolution authority may reasonably
require, that fact and reason by statutory declaration.

If a controlled entity gives an answer as required under
subsection (5)(b), the authorized person may, in writing,
require the entity to verify the answer in any manner that the
authorized person may reasonably require, which may include
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by statutory declaration, and within any period that the
authorized person may reasonably require.

(8) If a controlled entity does not give an answer as required

under subsection (5)(b) for the reason that it is not within the
entity’s knowledge, the authorized person may, in writing,
require the entity to verify, within any period that the
authorized person may reasonably require, that fact and reason
by statutory declaration.

159.  Offences in relation to section 158
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A controlled entity that, without reasonable excuse, fails to
comply with a requirement under section 158(5), (6), (7) or
(8) commits an offence and is liable—

(a) on conviction on indictment to a fine of $200,000 and, in
the case of a continuing offence, to a further fine at level
3 for every day during which the offence continues; or

(b) on summary conviction to a fine at level 5 and, in the
case of a continuing offence, to a further fine at level 3
for every day during which the offence continues.

A controlled entity commits an offence if—

(@) in purported compliance with a requirement under
section 158(5), (6), (7) or (8), it produces any record or
document, or gives any answer, that is false or
misleading in a material particular; and

(b) it knows that, or is reckless as to whether, the record,
document or answer is false or misleading in a material
particular.

A controlled entity that commits an offence under subsection
(2) is liable—

(a) on conviction on indictment to a fine of $1,000,000; or
(b) on summary conviction to a fine at level 6.
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If a controlled entity commits an offence under subsection (1)
or (2), an officer of the entity also commits an offence under
that subsection if the officer—

(a) authorized or permitted the commission of the offence
by the entity; or

(b) was knowingly concerned in any way (whether by act or
omission) in the commission of the offence by the entity.

An officer who commits an offence under subsection (1) is
liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for one year and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues.

An officer who commits an offence under subsection (2) is
liable—

(a) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

An officer of an entity may commit an offence under
subsection (1) or (2) whether or not the entity has been
prosecuted for, or found guilty of, an offence under that
subsection.
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160.

161.

Division 4—Investigation

Powers of investigation

A resolution authority may cause an investigation under section 161
to be carried out by an investigator if it has reasonable cause to
believe that—

(a) an offence under this Ordinance may have been
committed; or

(b) a direction given to, or requirement imposed on, a
controlled entity under this Ordinance has not been
complied with.

Powers of investigator to require production of records or
documents or attendance for examination
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This section applies to a person whom an investigator,
carrying out an investigation in any circumstance set out in
section 160, has reasonable cause to believe—

(@) to be in possession of a record or document that
contains, or is likely to contain, information relevant to
any matter under investigation by the investigator; or

(b) to be otherwise in possession of information relevant to
a matter mentioned in paragraph (a).

An investigator may, in writing, require a person—

(a) to produce to the investigator, within the time and at the
place specified in the requirement, any record or
document specified in the requirement that—

(i) is or may be relevant to any matter under
investigation; and

(ii) s in the person’s possession;
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(b) to attend before the investigator at the time and place
specified in the requirement, and answer any question
relating to any matter under investigation that may be
raised by the investigator;

(c) to respond to any written question relating to any matter
under investigation that may be raised by the
investigator; and

(d) to give the investigator all other assistance in connection
with the investigation that the person is reasonably able
fo give.

If a person produces a record or document as required under
subsection (2)(a), the investigator may require the person to
give an explanation or further particulars in respect of the
record or document.

On or before imposing a requirement under subsection (2) or
(3), the investigator must ensure that the person is informed or
reminded of the limitations imposed by section 163 on the
admissibility in evidence of the requirement and of the
question and answer or response, or the explanation or further
particulars.

If a record or document is not produced as required under
subsection (2) for the reason that it is not in the possession of
the person, the resolution authority may, by notice in writing
given to the person, require the person to verify, within any
period that the resolution authority may reasonably require,
that fact and reason by statutory declaration.

If a person gives any answer, response, explanation or further
particulars as required under subsection (2) or (3), the
investigator may, in writing, require the person to verify,
within the time specified in the requirement, the answer,
response, explanation or further particulars by statutory
declaration.
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(7) Ifa person does not give any answer, response, explanation or
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further particulars as required under subsection (2) or (3) for
the reason that the information concerned is not within the
person’s knowledge, the investigator may, in writing, require
the person to verify, within the time specified in the
requirement, that fact and reason by statutory declaration.

An investigator—

(a) may make interim reports on an investigation to the
resolution authority; and

(b) must make interim reports on an investigation to the
resolution authority as soon as reasonably practicable
after being required by the resolution authority to do so.

An investigator must, as soon as reasonably practicable after
completing an investigation, make a final report on the
investigation to the resolution authority.

Offences for non-compliance with requirements imposed under
section 161
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A person commits an offence if the person, without
reasonable excuse, fails to comply with a requirement under
section 161(2), (3), (5), (6) or (7).

A person who commits an offence under subsection (1) is
liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for one year and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months and, in the case of a
continuing offence, to a further fine at level 3 for every
day during which the offence continues.
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(a) in purported compliance with a requirement under
section 161(2), (3), (5), (6) or (7), the person produces
any record or documen