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   A    

         At the meeting of the Executive Council on 10 November 2015, 
the Council ADVISED and the Chief Executive ORDERED that the 
Financial Institutions (Resolution) Bill (the Bill) at Annex A should be 
introduced into the Legislative Council (LegCo).  The Bill will 
establish in Hong Kong a resolution regime for systemically important 
financial institutions (FIs) with a view to avoiding or mitigating the risks 
otherwise posed by their non-viability to the stability and effective 
working of the financial system of Hong Kong, including to the 
continued performance of critical financial functions and to protecting 
public funds.  For that purpose, this Bill proposes to establish a single 
cross-sector resolution regime conferring powers on the Monetary 
Authority (MA), the Securities and Futures Commission (SFC) and the 
Insurance Authority (IA).  
 
 
 
 
JUSTIFICATIONS 

 
2. As a member jurisdiction of the Financial Stability Board 
(FSB) and an international financial centre, and recognizing the 
importance of both addressing the “too big to fail” (TBTF) 
phenomenon1 observed in the financial crisis that began in 2007 and 
enhancing the resilience of the local financial system, Hong Kong is 
seeking to implement the latest international standards in the “Key 
Attributes of Effective Resolution Regimes for Financial Institutions” 
(KAs) published by the FSB in November 2011 (and subsequently 
re-issued in October 2014).2  While the MA, SFC and IA already 

                                                       
1  During the financial crisis a number of governments around the world intervened 

to support their largest banks, including by bailing them out with public money, 
in order to allow the financial system to continue to function.  This was necessary 
because of the reliance of individuals, businesses and governments on the 
services banks provide and the inadequacy of existing tools for dealing with the 
failure of a systemically important bank.  

2  The 2014 re-issue of the KAs adopted additional guidance elaborating on specific 
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possess a range of supervisory intervention powers under the Banking 
Ordinance (Cap. 155) (BO), the Securities and Futures Ordinance 
(Cap. 571) (SFO) and the Insurance Companies Ordinance (Cap. 41) 
(ICO) respectively for dealing with distressed FIs, the authorities3 have 
assessed that not all of the powers required by the KAs are currently 
available in Hong Kong.  The FSB reached a similar conclusion in its 
Thematic Review on Resolution Regimes: Peer Review Report. 4  
Without an effective resolution framework, Hong Kong, with a 
relatively small and open economy and as an international financial 
centre playing host to 29 of the 30 global systemically important banks 
(G-SIBs) 5 , faces increased risks from any failure of an FI with 
significant international operations.  An effective resolution regime 
will complement the other prudential regulatory mechanisms adopted 
by Hong Kong to strengthen the resilience of its financial system.  
   
 
3.   Furthermore, without a KA-compliant resolution regime in 
place, there could be consequences for the local financial sector as 
foreign resolution authorities of cross-border FIs, particularly global 
systemically important financial institutions (G-SIFIs) 6  with 
significant operations in Hong Kong, are likely to assess that the Hong 
Kong authorities will be unable to support an orderly cross-border 
resolution of these groups.  This may result in those foreign 
resolution authorities requiring the FIs to take, or indeed the FIs 
themselves pre-emptively taking, actions to reduce exposures to and 
dependencies upon their Hong Kong operations in order to improve the 
                                                                                                                                                          

KAs relating to information sharing for resolution purposes and provided 
sector-specific guidance that sets out how the KAs should be applied for insurers, 
financial market infrastructures (FMIs) and the protection of client assets in 
resolution.  The newly adopted guidance is incorporated as annexes into the 
2014 version of the KAs document.  No changes were made to the text of the 
twelve KAs of October 2011.  For reference, see: 
http://www.financialstabilityboard.org/wp-content/uploads/r_141015.pdf 

3  The “authorities” in this paper refer to the Financial Services and the Treasury 
Bureau, MA, SFC and IA. 

4  For reference, see: 
http://www.financialstabilityboard.org/wp-content/uploads/r_130411a.pdf?pag
e_moved=1 

5  G-SIBs are a subset of the wider concept of global systemically important financial 
institutions (G-SIFIs).  SIFIs are financial institution whose distress or disorderly 
failure, because of their size, complexity and systemic interconnectedness, would 
cause significant disruption to the wider financial system and economic activity.  
G-SIFIs are SIFIs posing such risks on a global scale.  G-SIFIs are designated 
annually by the FSB, in consultation with relevant international standard setters 
as appropriate.   

6 The term G-SIFI encapsulates G-SIBs, global systemically important insurers 
(G-SIIs) and global systemically important non-bank non-insurers (NBNI G-SIFIs).  
As at November 2014, 30 G-SIBs and 9 G-SIIs had been designated.  The 
methodology for designating NBNI G-SIFIs is still under development and so 
currently none are designated (see footnote 10 for details).  
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resolvability of the wider group.  This could have a negative impact on 
the commercial viability of the operations of G-SIFIs in Hong Kong and 
result in their gradual transfer to other jurisdictions in the region 
which have more developed resolution frameworks. 
 
 
4.  The major constituent parts of the legislative proposals are 
set out in paragraphs 5 to 17 below. 
 
 

LEGISLATIVE  PROPOSALS  

 
Scope 
 
5. To be consistent with the requirements of the KAs, namely 
that any FI that could be systemically significant or critical if it fails 
should be subject to an effective resolution regime (KA 1.1), we propose 
that the scope of the regime should extend to:–  
 

(a) All banks: all authorized institutions (AIs) (including all 
licensed banks, restricted licence banks and deposit-taking 
companies) under the BO; 

 
(b) Certain financial market infrastructures (FMIs): all 

clearing and settlement systems which are designated to be 
overseen by the MA under the Clearing and Settlement 
Systems Ordinance (Cap. 584)7 (other than those that are 
wholly owned and operated by the Government)8 and those 
FMIs that are recognised as clearing houses under the SFO;9 

                                                       
7 The Clearing and Settlement Systems (Amendment) Bill 2015 has been passed by 

LegCo on 4 November 2015.  Among other things, the short title of the principal 
Ordinance is proposed to be amended to the “Payment Systems and Stored Value 
Facilities Ordinance” (PSSVFO).  The PSSVFO will introduce regulation of retail 
payment systems and stored value facilities which will not be included within the 
scope of the resolution regime.   

8 This includes an operator and a settlement institution of a designated system (to 
the extent that the operator and a settlement institution are not already scoped 
into the regime (e.g. it is an AI)).  Clearing and settlement systems owned by the 
Government and operated by the MA include the Hong Kong Dollar Clearing 
House Automated Transfer System (i.e. Hong Kong dollar Real Time Gross 
Settlement system), the Central Moneymarkets Unit (i.e. the debt securities 
settlement system in Hong Kong) and the Over-the-Counter-Derivatives Trade 
Repository. 

9  On 22 September 2015, the FSB provided an update on the Central Clearing   
Counterparty (CCP) Workplan, which coordinates policy work at the international 
level in relation to CCPs.  See: 
http://www.financialstabilityboard.org/wp-content/uploads/Progress-report-on
-the-CCP-work-plan.pdf 
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(c) Exchanges: exchange companies recognized under the SFO 

that are designated by the Financial Secretary (FS) on the 
recommendation of the SFC to be within scope because they 
are considered to be systemically important to the 
functioning of the financial markets in Hong Kong; 

 
(d) Certain securities firms: licensed corporations (LCs) under 

the SFO which are non-bank non-insurer global systemically 
important financial institutions (NBNI G-SIFIs);10 or any LC 
that is a branch or subsidiary of, or a subsidiary of a holding 
company of, a G-SIFI;  

 
(e) Certain insurers: an authorized insurer under the ICO that 

is, or is a branch or a subsidiary of, a global systemically 
important insurer; 

 
(f) Branches and holding companies: branches of foreign FIs, 

that are within scope as per the proposals made above for 
each sector (i.e. all AIs, certain LCs and certain insurers) and 
the holding companies of within scope FIs;11  

 
(g) Affiliated operational entities (AOEs):12 resolution action 

may be taken in respect of an AOE where the services 
provided by the AOE to a failed within scope FI are essential 
to that FI’s (or its successor’s) provision of critical financial 
functions and orderly resolution cannot otherwise be 
achieved by the RA directing the AOE to continue to provide 
such services. 

 

                                                       
10 The criteria for designating NBNI G-SIFIs will be set out in an FSB/ International 

Organization of Securities Commissions consultation conclusion for identifying 
NBNI G-SIFIs. On 30 July 2015, the FSB announced that it will finalise the 
assessment methodologies for NBNI G-SIFIs once the FSB’s work on financial 
stability risks from asset management activities is completed.  

11  Certain conditions are set for taking resolution action in respect of a holding 
company, primarily that action can only be taken at holding company level where 
(i) an FI under the holding company has met the conditions for resolution; and (ii) 
that orderly resolution is best achieved by taking action at the holding company 
level.  The RA is also further restricted in taking action at the level of a holding 
company which has material business interests outside the financial services 
sector, to cases only where it is necessary to do so because of the way in which the 
group of companies is structured and operates in order, to reduce the risk of the 
action of an RA impacting other operations of that holding company in 
non-financial sectors. 

12 An AOE is defined as a company that is (or but for the exercise of a resolution 
action would be) in the same group of companies as a within scope FI and which 
provides services, directly or indirectly, to that FI.  
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6.  With a view to accommodating any change in the potential 
risks posed by different types of FI, the Bill also provides the FS with a 
designation power to subsequently bring FIs that are not initially 
covered by the regime within scope if, in future, it should become 
apparent that systemic disruption could result from their becoming 
non-viable.  With a view to ensuring that the regime is fit for purpose 
in addressing the risks posed by any FIs that could be systemically 
significant or critical on failure, the authorities intend to provide for 
this designation power to extend to both regulated and unregulated FIs. 
While we note that it is desirable that an unregulated FI should first be 
brought within the regulatory perimeter before being made subject to 
the resolution regime, it is not inconceivable that financial innovation 
could swiftly result in the creation of new entities or structures that 
rapidly interpose themselves into the financial system, gaining a 
significant foothold, before the case for regulation becomes apparent 
or before the necessary regulatory regime and apparatus can be 
established and made operational.  In any event, when an 
unregulated FI is designated to be within scope, the FS will also 
designate a resolution authority (RA) for that FI (see paragraph 8 for 
further information on the RA). 
 
 
Resolution Objectives 
 
7.  Underpinning the resolution regime are the resolution 
objectives, to which the RA must have regard in the performance of its 
functions.  The objectives, which are largely modelled on the 
objectives set out in KA 2.3, are to:13 (a) promote and maintain the 
stability and effective working of the Hong Kong financial system 
(including the continued performance of critical financial functions); (b) 
protect depositors or insurance policy holders of a within scope FI and 
client assets to no less an extent than they would be protected on a 
winding up of the FI; and (c) subject to delivering on the objectives set 
out in (a) and (b) above, seek to contain costs of resolution and to 

                                                       

13 KA 2.3 states that “[a]s part of its statutory objectives and functions, and where 
appropriate in coordination with other authorities, the RA should:  (i) pursue 
financial stability and ensure continuity of systemically important financial 
services, and payment, clearing and settlement functions; (ii) protect, where 
applicable and in coordination with the relevant insurance schemes and 
arrangements, such depositors, insurance policy holders and investors as are 
covered by such schemes and arrangements;  (iii) avoid unnecessary destruction 
of value and seek to minimise the overall costs of resolution in home and host 
jurisdictions and losses to creditors, where that is consistent with the other 
statutory objectives; and  (iv) duly consider the potential impact of its resolution 
actions on financial stability in other jurisdictions.” 
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protect public money.   The legislation also empowers the RA in 
deciding whether to initiate resolution, to consider the potential effect 
of the decision on the stability and effective working of the financial 
system of any other jurisdiction.  
 
 
Resolution Authority  
 
8. The existing financial regulators, namely, the MA, the SFC 
and the IA, are designated in the Bill as the RAs for the banking, 
securities and futures and insurance sectors respectively (i.e. for those 
FIs operating under their existing regulatory purviews).  Where an FI 
is part of a cross-sector group (i.e. a group containing within scope FIs 
from more than one sector), the FS may designate a Lead Resolution 
Authority (LRA) to coordinate the resolution planning for, and if 
necessary the resolution of, the within scope FIs within that 
cross-sector group.  The FS would make the designation of the LRA in 
advance (i.e. well before the point of initiating resolution) with the 
decision to be based on the relative systemic importance of the within 
scope FIs within that cross-sector group (with the RA of the FI 
assessed to pose the greatest systemic risk to be designated as the 
LRA).  The LRA would be the “ultimate decision-maker” amongst the 
RAs within the cross-sector group and so would be empowered to 
direct, or otherwise assume the powers of, the other RAs of within 
scope FIs within that group. Furthermore, to enhance certainty for 
third parties, only the LRA may initiate the resolution of a within scope 
FI within the cross-sector group.   The LRA would also be the primary 
point of contact with any foreign RA in the conduct of cross-border 
resolution planning and would be the only RA in relation to a 
cross-sector group empowered to recognize foreign resolution actions 
(see paragraph 17 below for further information on cross-border 
resolution).  
 
 
Preparatory powers 
 
9. The regime will provide for ‘preparatory’ powers that are 
primarily designed to support effective planning for and, if required, 
entry into resolution.  Certain of these powers are available to the RA 
both before and after the initiation of resolution.  The powers enable 
the RA to, amongst other things:  
 

(a) gather or obtain information on demand or by inspection or 
investigation (including application for a magistrate’s 
warrant) – the RA may need to, amongst other things, (i) 
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require a within scope FI, a group company14 of the FI or a 
third party,15 to produce information to assess whether or 
not the conditions for initiating resolution are met; (ii) 
inspect records or documents of an FI, or group company of 
it, to assist the RA in performing its functions under the 
Ordinance; (iii) conduct an investigation into an FI, or group 
company of it, if it has a reasonable cause to believe that an 
offence under the Bill may have been committed; or (iv) apply 
for a magistrate’s warrant to enter premises specified in the 
warrant to search for, seize and remove any record or 
document that may be required to be produced under the 
information gathering, inspection and investigation powers;  
 

(b) undertake resolution planning, perform resolvability 
assessments and require the removal of impediments to 
resolvability16 – as part of the resolution planning process, 
an RA will be empowered to conduct, from time to time, 
resolvability assessments of a within scope FI, and/or the 
FI’s holding company, to determine the efficacy of the 
resolution strategy and resolution plan for that FI, or holding 
company, and whether there are any impediments (such as 
structural impediments, operational impediments or 
impediments arising from business practices) to its orderly 
resolution.  If one or more significant impediments exist, the 
RA may direct the FI, or its holding company, to remove the 
identified impediment within a specified period; 
 

(c) impose, through a rule-making power, requirements relating 
to the loss absorbing capacity of within scope FIs (including 
to facilitate the implementation of future international 
standards)17 - as international standards on loss absorbing 

                                                       
14 A group company means a company that is within the same group as an FI, 

irrespective of where it is incorporated.   
15  A third party is any entity that is not the FI or a group company of the FI.  The 

information gathering powers (as described in paragraph 9(a)) may only be 
exercised in respect of a third party where the RA has a reasonable cause to 
believe that: (i) the third party has information, a record or a document relating to 
an FI or FI’s group company and (ii) the information, record or document cannot 
otherwise be obtained from the FI or FI’s group company, including through use of 
the information gathering powers (described in paragraph 9 (a)) in respect of the FI 
or FI’s group company.  

16 Where an RA issues an FI with a direction to remove identified impediments to 
resolvability, the FI will have a number of safeguards including the ability to make 
representations to the RA and the ability to appeal against such direction to the 
Resolvability Review Tribunal (RRT).  Please refer to paragraph 15(b) for details of 
the RRT. 

17  For example, the FSB’s proposed ‘total loss absorbing capacity’ (TLAC) standard 
for G-SIBs, which is expected to be finalized in November 2015 following the G20 
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capacity in resolution are still being developed, it is not 
feasible to incorporate all the details into the Bill at this 
stage. Even if the standards were finalised, given the 
expected technical nature of the requirements there would 
still be a strong case for using rules as the mechanism to 
impose the requirements, as is now the case with, for 
example, the highly technical capital and liquidity 
requirements for AIs under the BO. It is therefore proposed 
that a rule-making power be provided for in the Bill such 
that the RA may make rules prescribing the relevant 
requirements in line with international standards, taking 
into account local circumstances, when such standards are 
finalised; 
 

(d) give directions to a within scope FI or a group company of the 
FI, their directors, chief executive officer (CEO) or deputy 
chief executive officer (DCEO), in the run-up to resolution – 
where the RA is satisfied that a within scope FI is likely to be 
resolved, the RA may direct that the FI, a group company of 
the FI or their respective directors, CEO or DCEO take, or 
refrain from taking, an action or actions, in respect of the 
affairs, business and property of the FI or group company, 
where the RA is of the opinion that giving the direction will 
assist in meeting the resolution objectives; and 
 

(e) remove one or more directors, the CEO or DCEO of the failing 
FI or its holding company in the run-up to resolution – where 
an RA is satisfied that a within scope FI is likely to be 
resolved, the RA may remove a director, the CEO or DCEO of 
it, or its holding company, from office where it is of the 
opinion that doing so will assist in meeting the resolution 
objectives. 

 
 
Initiation of resolution 
 
10. The resolution of a within scope FI can only be initiated 
where the RA is satisfied that the within scope FI meets three 
conjunctive conditions.  The first is that the RA is satisfied the FI has 

                                                                                                                                                          
Summit in Antalya.  See following link for the FSB’s 2014 consultation on TLAC: 
http://www.financialstabilityboard.org/wp-content/uploads/TLAC-Condoc-6-No
v-2014-FINAL.pdf 

 The rule-making power is also intended to provide flexibility to implement any 
similar future international standards devised for the various sectors and will also 
permit an RA to adopt similar standards for domestic within scope FIs which are 
not G-SIFIs.  
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ceased, or is likely to cease, to be viable.18  The second is that there is 
no reasonable prospect that private sector action (outside of resolution) 
would result in the FI becoming viable again within a reasonable 
period.  The third is that the non-viability of the FI will pose risks to 
the stability and effective working of the financial system of Hong Kong, 
including the continued performance of critical financial functions, 
and that resolution will avoid or mitigate those risks.  All three 
conditions must be met before resolution can be initiated.  In addition, 
the RA must consult the FS before resolution can be initiated. Further 
conditions apply to initiating the resolution of a holding company or 
AOE of a within scope FI.  In the case of a holding company the RA 
must be satisfied that: (i) the three conjunctive conditions described 
above have been met in respect of the FI; and (ii) orderly resolution of 
the FI can be more effectively achieved by resolving the holding 
company.  In the case of an AOE, the RA must be satisfied that: (i) the 
three conjunctive conditions described above have been met in respect 
of the FI; (ii) the services provided by the AOE are essential to the 
continuity of critical financial functions provided by the FI; and (iii) 
those services cannot be secured by other means (e.g. by a direction 
given to the AOE by the RA).  Additionally, the RA must issue a ‘letter 
of mindedness’ to the entity to be resolved which: (i) states that the RA 
is minded to initiate resolution and why; and (ii) permits the directors 
of the entity to make representations to the RA in relation to anything 
stated in the letter within a period that is reasonable in the 
circumstances.  
 
 
Stabilization options  
 
11. In accordance with the KAs, we propose to make available 
five stabilization options which can be applied, individually, in 
combination or sequentially, by an RA to a within scope FI, where the 
three conjunctive conditions for resolution (as set out in paragraph 10 
above) have been met, to stabilize those parts of the failing FI’s 
business which need to be continued in order to secure continuity of 
critical financial functions and protect financial stability.  Where the 
conditions for resolution of a holding company or AOE (as described in 
paragraph 10) of a within scope FI have been met, the stabilization 
option (and any other power under the Bill) may be applied to the 
holding company or AOE as if the holding company or AOE were itself 
                                                       
18 An FI ceases to be viable where the FI contravenes, or is unable to meet, one or 

more of the conditions which it must comply with or meet for it to continue to have 
the requisite authorization or license to carry out regulated business or activities, 
or in the case of a recognized clearing house it is or is expected to become unable 
to meet one or more conditions for recognition or to discharge one or more of the 
duties set out under the SFO, such that removal of its permission to carry out 
those regulated activities or the withdrawal of its recognition would be warranted. 



 
 

Page 10 
 

a within scope FI.  The five stabilization options are as follows – 
 

(a) transfer of some or all of the failing FI’s business19 to a 
purchaser;  

(b) transfer of some or all of the failing FI’s business to a bridge 
institution;20  

(c) transfer of assets, rights or liabilities of the failing FI to an 
Asset Management Vehicle (AMV);21  

(d) statutory bail-in (i.e. write-off or conversion into shares) of 
liabilities of the failing FI to absorb losses and recapitalize 
the failing FI; and  

(e) transfer of the failing FI to temporary public ownership 
(TPO).22   

 
 

 
  B   

Further information on the five stabilization options can be found at 
Annex B. 
 
Mandatory Reduction of Capital Instruments 
 
12. Under the international standards governing the regulatory 
capital maintained by banks (Basel III), banks’ capital instruments 
(other than ordinary shares) are required to contain provisions in their 
contractual terms and conditions that are designed to ensure that they 
absorb losses by being written off or converted into ordinary shares 
when the issuing bank, in the opinion of its supervisor, is about to 
become non-viable (referred to under the Basel III framework as the 
“point of non-viability” (PONV)). These provisions are reflected in the 

                                                       
19  A transfer of business may be effected by the transfer of shares or of some or all of 

the assets, rights and liabilities of a non-viable FI.  
 
20 A bridge institution (a company established under the Companies Ordinance (Cap. 

622)) is a vehicle wholly or partially owned by the Government and established 
specifically to take on and operate all or part of an FI’s business to secure 
continuity of provision of critical financial functions and to protect financial 
stability. 

21   An AMV (a company established under the Companies Ordinance (Cap. 622)) is a 
vehicle wholly or partially owned by the Government and its role will be to acquire 
and wind down a part of a failing FI’s portfolios in an orderly manner over time.  

22 A TPO company (a company established under the Companies Ordinance (Cap. 
622) is a vehicle set up by Government to acquire the shares of the failing FI and 
hence results in public acquisition of the institution.  The TPO stabilization 
option is intended to serve as a last resort when the RA is satisfied that none of the 
other stabilization options are appropriate to achieve orderly resolution in line 
with the resolution objectives.  TPO is not a requirement of the KAs, but where 
the option is provided for, the KAs state that jurisdictions are required to provide 
for a mechanism through which any costs to public money are recovered from 
industry.  
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Banking (Capital) Rules (Cap. 155L) (BCR) in Hong Kong. Under the 
current BCR regime, the MA can trigger the write-off or conversion of 
an AI’s capital instruments (other than ordinary shares), referred to as 
Additional Tier 1 (AT1) capital instruments and Tier 2 (T2) capital 
instruments, when the MA notifies the AI that the MA is of the opinion 
that a write-off or conversion is necessary, without which the 
institution would become non-viable or when the MA notifies the AI 
that a decision has been made by the Government or a regulatory body 
that a public sector injection of capital or equivalent support is 
necessary without which the institution would become non-viable.  
 
 
13.  In the context of the resolution regime, and in order to 
ensure that holders of instruments of the kind referred to in paragraph 
12 above bear losses before any bail-in of the liabilities of other 
creditors, KA 3.5(iii) provides that the RA should be able, “upon entry 
into resolution, [to] convert or write-down any contingent convertible 
or contractual bail-in instruments whose terms had not been triggered 
prior to entry into resolution and treat the resulting instruments in 
line with (i) and (ii)”.23  Accordingly, the Bill provides for the MA to 
write off or convert AIs’ AT1 and T2 capital instruments before 
applying any stabilization option if the write-off or conversion of those 
instruments has not already occurred under the BCR. (This could be 
because under the BCR the MA (qua supervisor) considers that 
write-off or conversion of the AT1 or T2 capital instruments will not, in 
and of itself, be sufficient to prevent non-viability and that use of other 
tools under the resolution regime will be required).  In line with the 
KAs, any triggering of the conversion or write-off of AIs’ AT1 and T2 
capital instruments must be effected before applying a stabilization 
option, so that any resulting instrument(s) (e.g. shares arising from a 
conversion) is (are) subject to the stabilization option(s) then applied.  
As the holders of AIs’ AT1 or T2 capital instruments have agreed 
contractually, pursuant to the requirements in the BCR, that their 
instruments can be written off or converted into shares at the PONV 
and as PONV is also the trigger for resolution and as the MA is in each 
case the authority responsible for determining when the PONV is 
reached, it follows that the holders should not be adversely affected by 
whether write-off or conversion at PONV is triggered under the BCR or 
under the resolution regime. As such, holders of AT1 or T2 capital 
instruments will not be eligible for compensation under the resolution 
regime on account of the write-off or conversion of their capital 
instruments. However, to the extent any resulting instruments are 
then subject to the application of a stabilization option, the “no 

                                                       
23  The reference to treating the resulting instruments in line with points (i) an (ii) 

indicates that in sequence bank capital instruments should be written off or 
converted before any bail-in in resolution. 
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creditor worse off than in liquidation” (NCWOL) safeguard (explained in 
paragraph 15(a) below) will apply in respect of the effect of the 
stabilization option.  
 
 
General resolution powers 
 
14.  A range of general resolution powers are provided to support 
the RA’s effective application of stabilization options to a non-viable 
within scope FI.  These include powers to: (i) impose a temporary (not 
longer than two days) stay of early termination rights to prevent a 
mass close-out of contracts which could jeopardise the continuity of 
critical financial services (during the stay the substantive obligations 
under the contracts must continue to be performed); (ii) prohibit the 
filing of a winding-up petition to the court unless the relevant RA has 
been notified and afforded time to assess whether resolution should be 
initiated; (iii) issue directions to a residual FI or AOE requiring them to 
provide services essential to support any business of the non-viable FI, 
including that transferred to an acquirer; (iv) temporarily (for no longer 
than two days) suspend obligations (moratorium) on payments to 
certain creditors and impose a stay on creditor actions (e.g. to attach 
assets); (v) operate and manage an FI in resolution; (vi)  claw back 
remuneration from certain senior management of an FI through the 
courts; (vii) temporarily defer certain authorization requirements in 
certain circumstances;24 and (viii) temporarily defer certain disclosure 
requirements under the SFO for a listed entity that is, or is a group 
company of, a within scope FI (and the RA is of the opinion that the 
within scope FI is likely to meet the conditions for resolution).    
 
 
Safeguards  
 
15. The following paragraphs set out the safeguards under the 
proposed resolution regime, namely: (a) a compensation mechanism; 
(b) the appeal mechanisms; and (c) the protection from civil liability: 
 

(a)  Compensation Mechanism 

                                                       
24 It is proposed in the Bill that a temporary waiver from certain authorization 

criteria under the regulators’ respective Ordinances be given to a bridge 
institution and, in some limited cases, an AMV where resolution has been effected 
through a property transfer (i.e. where the transfer of business through a property 
transfer would or could involve a requirement for the authorization of the bridge 
institution or the AMV as the entity now conducting regulated business).  Given 
that the Government effectively “stands behind” such entities as it is the 
shareholder of the bridge institution or AMV, at least initially, the relevant 
fit-and-proper consideration in the granting of authorization for such entities 
should not be an issue. 
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 KA 5.2 states that “[c]reditors should have a right to 
compensation where they do not receive at a minimum [in 
resolution] what they would have received in a liquidation of 
the firm under the applicable insolvency regime”.  Although 
the KA only specifies that such a safeguard should be 
provided for creditors, we consider that shareholders whose 
property rights may be affected by the exercise of a 
stabilization option should also be covered25.  Accordingly, 
our policy intention is to incorporate a fundamental 
safeguard into the regime providing that pre-resolution 
shareholders and pre-resolution creditors of an FI in 
resolution would be entitled to receive payment of 
compensation should it be assessed by an independent 
valuer that their outcome in resolution is worse than would 
have been the case had the FI otherwise entered into 
winding-up proceedings in Hong Kong in its entirety.26  This 
concept is more commonly known as the NCWOL safeguard.   
Whether NCWOL compensation is payable in an individual 
resolution case will be determined by the independent valuer 
based on certain assumptions and principles prescribed in 
the Bill and in regulations to be made by the Secretary for 
Financial Services and the Treasury (SFST).   To reflect the 
policy intent that eligibility for NCWOL compensation should 
be derived from the suffering of a ‘direct loss’ as a result of 
the actions of the RA, provision has been made in the Bill for 
a rebuttable presumption within the NCWOL valuation 
process to the effect that counterparties transferred to a 
purchaser, bridge institution, AMV or a TPO company, or 
who remain as counterparties to a bailed-in FI (but without 
those their claims being subject to bail-in) enjoy the benefits 
of continuity on the same terms with a financially sound FI 

                                                       
25  While it should be expected that shareholders would generally receive little, if 

anything, by way of a “distribution” in resolution, it is noted that the KAs state 
that resolution should be able to be initiated “before a firm is balance sheet 
insolvent and before all equity has been fully wiped out”.  As such, there may be 
cases where a NCWOL valuation identifies residual value that would have 
remained for shareholders in a hypothetical liquidation and so compensation 
should be due if that hypothetical valuation is greater than the shareholders’ 
outcome in resolution. The authorities consider it appropriate, therefore, that the 
NCWOL safeguard apply to shareholders as well as creditors. 

26   An independent valuer would be appointed in the event that resolution was 
initiated.  To provide for (i) transparency in the appointment process; and (ii) the 
independence of the valuer, the Bill provides that the FS appoint an “appointing 
person” tasked with engaging the valuer.  In performing their role, the appointing 
person must have regard to certain criteria specified in the Bill, including that a 
person may only be appointed as an independent valuer if they possess the 
experience and resources necessary for performing the role as well as their not 
being conflicted in a way which may, or may be perceived to, influence their 
neutrality.  
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and thus do not suffer any ‘direct’ loss as a result of the 
exercise of resolution powers.  Under such circumstances, 
such counterparties are presumed to be no worse off than 
would have been the case in liquidation.  However, as a 
safeguard such counterparties will be entitled to put forward 
a case to the independent valuer and/or the Resolution 
Compensation Tribunal (RCT) (see (b) below for more detail 
on the RCT) on how resolution actions have nevertheless 
adversely affected them (despite the obvious benefits of 
continuity) to rebut the presumption and claim NCWOL 
compensation.  In other words, it is expected that those 
pre-resolution shareholders and pre-resolution creditors 
who are themselves subject to the application of bail-in or 
who are left with a residual FI following a transfer of some of 
its assets, rights and liabilities are likely to be those who 
have prima facie grounds to seek to claim NCWOL 
compensation. 

 
(b) Appeal Mechanism 
 The authorities acknowledge the importance of providing 

parties aggrieved by the NCWOL valuation (including 
potentially the RA as well as any pre-resolution shareholders 
and pre-resolution creditors of the FI in resolution) with a 
dedicated avenue of appeal.   We therefore propose to 
establish the RCT to hear appeals against an independent 
valuer’s NCWOL valuation with power to ultimately 
determine the valuation, and to provide pre-resolution 
shareholders and pre-resolution creditors with an avenue to 
challenge decisions regarding eligibility for compensation or 
the amount of compensation.  In addition, pre-resolution 
shareholders and pre-resolution creditors of an FI in 
resolution, as well as the RA, could also apply to the RCT for 
the revocation of an independent valuer’s appointment 
should the valuer cease to satisfy the criteria for 
appointment set out in the Bill.  Where an appeal to the RCT 
is against an NCWOL valuation, the “remedy” available will 
be limited to a determination of the valuation. The RCT 
decision will effectively set the valuations for the hypothetical 
winding-up and for resolution treatment and pre-resolution 
shareholders and pre-resolution creditors will receive 
compensation should their treatment in resolution be 
assessed to be worse than their treatment under the 
hypothetical winding-up.  Anyone with sufficient standing 
to challenge administrative decisions under the resolution 
regime will, in addition, retain their rights to judicial review.
 As noted in footnote 17 above, a second Tribunal, the 
Resolvability Review Tribunal (RRT), is to be established 
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under the regime in order to provide an avenue of appeal for 
an FI, or its holding company, affected by an RA’s direction 
to them to take measures to remove impediments to 
resolvability.   

 
(c) Protection from civil liability 
 A person is not civilly liable for acts or omissions done in 

good faith in performing or purported performing a function 
under the Bill or assisting a person in such a performance or 
purport performance.  An FI or its group company, or any of 
their directors, CEO or DCEO, is immune from liability in 
damages in respect of any action done or omission made in 
good faith in complying with a direction of the RA. 

 
 
Funding 
 
16.  In the wake of the global financial crisis, one of the 
fundamental motivations for the development of the KAs was to reduce 
the risks of public funds again being used to bail out failed 
systemically important FIs. Notwithstanding this fundamental 
principle of reducing reliance on public funds, the KAs recognize that 
orderly resolution may not be achievable in all cases without some 
provision of temporary public funding support.  The regime, therefore, 
allows for temporary public funding support to be deployed.  Should 
any such support be deployed, it must be recouped and should any 
losses be incurred as a result of its deployment, then those losses can 
be recovered from the wider financial industry through an ex post levy.  
With a view to minimizing the use of public funds, the deployment of 
temporary public funding support will be subject to consideration of 
the extent to which: (i) the resources of the FI in resolution can be 
applied towards the effective application of a stabilization option, 
including the extent to which the liabilities of the FI can be written 
down or converted to absorb losses and restore or re-establish its 
capital position; (ii) the assets of the FI can be sold; or (iii) the FI in 
resolution can obtain access to private funding sources. The Bill also 
empowers the RA and, where relevant, the FS, to charge the FI in 
resolution (including its holding company where a stabilization option 
has been applied to the holding company) for any reasonable costs 
that have been properly incurred in giving effect to the resolution.  
However, where the RA, or the FS, is minded to impose a charge, the 
RA, or FS must take into account whether such charges might 
undermine the achievement of the resolution objectives (as set out in 
paragraph 7).  Where it is necessary to recover any losses incurred 
from the industry, once resolution is completed, by a levy (i.e. any 
temporary public funding deployed (plus interest thereon) has not 
otherwise been fully recovered), only within scope FIs operating in the 
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same sector as the FI in resolution will be levied.  However, in the case 
of FMIs and exchanges, a “user pays” levy is proposed to be adopted, to 
which those benefitting from the orderly resolution of a FMI (or 
exchange) and the resulting continuity of its critical functions would 
contribute27. Application of the levy in specific cases will require 
further consideration, such as where resolution has been initiated in 
respect of a cross-sector group (containing multiple within scope FIs 
operating in different sectors) or where the levy pertains to resolution 
of an FMI (or exchange) the extent to which its “users” must 
contribute.28  Therefore a regulation-making power is provided in the 
Bill for the FS to specify how, precisely, a levy would be imposed in a 
specific resolution case.  In making such regulations, the FS would be 
required to consult the relevant industry sector, the RA and the 
general public.  LegCo may, on the recommendation of FS, by 
resolution then specify the amount of levy contribution.   
 
 
 
 
Cross-border recognition 
 
17. KA 7.3 provides that an RA “should have resolution powers 
over local branches of foreign firms and the capacity to use its power 
either to support a resolution carried out by a foreign home 
authority… or, in exceptional cases, to take measures on its own 
initiative where the home jurisdiction is not taking action or acts in a 
manner that does not take sufficient account of the need to preserve 
the local jurisdiction’s financial stability”.  While the general 
principles and elements of cross-border recognition frameworks are 
still being developed at the international level and guidance is expected 
to be released by the FSB in November 2015, it is clear that in general 
RAs in given jurisdictions are expected to act in support of a 
cross-border resolution action if it will deliver a satisfactory outcome 
for stability in their jurisdiction and will not disadvantage local 

                                                       
27  For reference, the loan extended to the Hong Kong Futures Guarantee Corporation 

Limited in 1987 to finance the settlement of the obligations to clearing members of 
the Hong Kong Futures Exchange was recovered through a transaction levy on the 
Futures Exchange Company and a special levy on the Stock Exchange Company.  
In this regard, please see the Exchanges (Special Levy) Ordinance (Cap. 351).  

 
28 The Bill provides that a levy in the case of an FMI resolution may be imposed on: (i) 

participants in that FMI; (ii) participants in other within scope FMI and/or 
exchanges designated as within scope; and (iii) clients of participants mentioned 
in (i) and (ii).  In the case of an exchange in resolution the levy may be imposed on: 
(i) participants in the exchange; (ii) participants in other exchanges designated as 
within scope and/or within scope FMI; and (iii) clients of participants mentioned 
in (i) and (ii). 
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shareholders or creditors relative to foreign creditors.29  In this regard, 
we provide in the Bill a statutory recognition framework enabling an 
RA, after consultation with the FS, to recognize all or part of a foreign 
resolution action so that it would have legal effect in Hong Kong.  An 
RA must not recognize a foreign resolution action if it is of the opinion 
that: (i) recognition would have an adverse effect on financial stability 
in Hong Kong; (ii) recognition would not deliver outcomes that are 
consistent with the resolution objectives; or (iii) recognition would 
disadvantage Hong Kong shareholders or creditors (or both) relative to 
their counterparts outside Hong Kong.  Also, there must be an 
arrangement in place with the foreign RA initiating the foreign 
resolution action such that any local shareholder or creditor is eligible 
to claim compensation broadly consistent with that under the local 
NCWOL compensation mechanism.  In addition, in deciding whether 
to recognize a foreign resolution action, an RA may take into account 
any fiscal implications for Hong Kong.  An RA may, of course, also use 
its own powers available under the local resolution framework 
(including the application of stabilization options where warranted) to 
support a foreign resolution action where the conditions for initiating 
resolution (as described in paragraph 10 above) have been met by a 
within scope FI and to do so would be consistent with the resolution 
objectives (as described in paragraph 7 above).   
 
 
OTHER  OPTIONS 

 
18.  As noted above, the financial regulatory authorities in Hong 
Kong already have some, but not all, of the powers now deemed 
necessary to effect orderly resolution in accordance with the KAs.  The 
powers conferred on the RA by the Bill have, of necessity, to be 
extensive (including powers to interfere with property rights) in order 
to meet the requirement of the KAs that the RA has the necessary 
flexibility and power to act quickly and decisively to secure an effective 
and orderly resolution of a systemically important FI in order to 
preserve continuity of critical financial functions and to protect 
financial stability.  In order to preserve such continuity, the powers 
under the Bill also provide for actions of the RA to have effect despite 
any contractual or legislative provisions to the contrary.  Recognizing 
their broad scope and application, these powers are balanced by a 
number of safeguards that bind the RA, including NCWOL 
compensation.  As such, in order to comply with the KAs, there is no 
viable alternative but to enact local legislation to establish a resolution 

                                                       
29  In the context of Hong Kong that is those shareholders or creditors whose rights 

under Hong Kong law, as a shareholder or creditor of an entity in relation to which 
resolution action has been taken by a foreign RA, will be affected, or potentially 
affected, by that action. 
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regime in Hong Kong that meets these international standards. 
 
 
THE  BILL  

 
19. The Bill contains 239 clauses and nine schedules.  The 
main provisions are - 
 

(a) Part 1 contains preliminary provisions.  Clauses 2 to 3 
define or otherwise explain the meaning of various 
expressions used in the Bill.  Clause 4 sets out the objects 
of the Bill.  Clause 6 empowers the FS to designate an FI as 
a within scope FI, and a recognised exchange company as a 
within scope FI on the recommendation of SFC, and to 
appoint an RA for them.  Clause 7 enables the FS to 
designate one of the three RAs as the LRA of a group of 
companies that includes within scope FIs from more than 
one sector (a cross-sectoral group). 
 

(b) Part 2 contains provisions on the RAs.  Clause 8 sets out 
the resolution objectives to which an RA must have regard in 
performing, or considering performing, any function under 
the Bill.  Clause 9 stipulates the roles of the LRA.  The LRA 
may direct any other RA or may perform any function under 
the Bill as if it were the RA of any within scope FI in the 
cross-sectoral group.  Clause 10 provides for the 
appointment of entities (section 10 entity) to assist an RA or 
LRA in performing its functions.  
 

(c) Part 3 contains provisions on powers related to resolution, 
and is divided into three divisions, namely (i) preparing for 
resolution, (ii) directions and (iii) removal of directors.    
 
Under Division 1, an RA has powers to conduct resolvability 
assessment and resolution planning, remove impediments 
and make rules concerning loss-absorbing capacity 
requirements.  Clause 12 gives power to an RA to make a 
resolvability assessment from time to time to determine 
whether there are any impediments to the orderly resolution 
of a within scope FI or its holding company.  Clause 13 
deals with resolution planning.  An RA may from time to 
time devise strategies and plans for securing the orderly 
resolution of a within scope FI or its holding company.  
Clause 14 gives an RA power to give directions to a within 
scope FI or its holding company to take specified measures to 
remove or mitigate the effect of significant impediments to 
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the orderly resolution of the FI or its holding company. 
Clause 17 enables an application to be made to the RRT to 
review an RA’s direction under Clause 14.   
 
Under Division 2, the RA may give direction(s) to a within 
scope FI or a related person30 to take, or refrain from taking, 
specified action.  Clause 21 provides that the powers under 
this Division are only exercisable in relation to a within scope 
FI, or a related person, if the RA is satisfied that the within 
scope FI has ceased, or is likely to cease, to be viable and the 
non-viability of which poses risks to the stability and effective 
working of Hong Kong’s financial system.   
 
Under Division 3, the RA may remove from office the 
directors of a within scope FI or a holding company of a 
within scope FI or the CEO or DCEO of such if it considers 
doing so will assist in meeting the resolution objectives.  
Clause 23 provides that the powers under this Division are 
only exercisable in relation to a within scope FI, or a related 
person, if the RA is satisfied that the within scope FI has 
ceased, or is likely to cease, to be viable and the non-viability 
of which poses risks to the stability and effective working of 
Hong Kong’s financial system.   
 

(d) Part 4 contains provisions on the moving to resolution.  
Clause 25 sets out the three conjunctive conditions that 
must be satisfied before an RA may begin to resolve a within 
scope FI.  Clause 26 sets out the matters that an RA may 
take into account when considering resolution action, 
including the impact of such action on the financial stability 
of any other jurisdiction.  Clause 27 requires that the FS be 
consulted before initiation of resolution action.  Clause 28 
stipulates that an RA may resolve a holding company of a 
within scope FI if the conditions for resolving the FI are met 
and its orderly resolution can be more effectively achieved by 
resolving the holding company.  Clause 30 sets out that 
before an RA initiate resolution action in relation to an entity, 
it must issue a letter of mindedness to the entity stating what 
the RA is minded to do and the reasons why it is so minded.  
The entity then has the opportunity to make representations 
to the RA before any action may be taken.   Clause 31 sets 
out the circumstances in which the RA of a within scope FI 
that is an AI may make a capital reduction instrument in 

                                                       
30 “Related person” is defined under clause 20 to refer to (a) a group company of the 

FI; (b) a director of the FI or of a group company of the FI; (c) the CEO or DCEO of 
the FI or of a group company of the FI.  
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respect of it.  The making of the instrument is to be regarded 
as a trigger event for the purposes of the PONV provision 
applicable to the capital instrument that is the subject of the 
capital reduction instrument.  By means of a capital 
reduction instrument an RA may also provide for securities 
issued by the AI to be transferred to it or a section 10 entity.  
A capital reduction instrument, if made, must be made 
before the application of a stabilisation option to the AI.  
Finally, the clause provides that no compensation is to be 
paid to the holder of a capital instrument that is written off or 
converted under this clause other than the provision of class 
1 securities into which the instrument is converted.  
 

(e) Part 5 contains provisions on (i) the stabilisation options, (ii) 
the power to direct continued performance of essential 
services, (iii) a suspension of obligations and (iv) default 
event provisions, in its four divisions.   
 
Under Division 1, Clause 34 provides that stabilization 
options may be applied individually, in combination or 
sequentially.  Clause 35 requires an RA to make a valuation 
before applying a stabilization option to, or making a capital 
reduction instrument in respect of, a within scope FI.  
Clauses 38-40 govern the transfer to purchaser.  Clauses 
41-48 govern the transfer to a bridge institution.  Clauses 
49-56 govern the transfer to an AMV.  Clauses 57-65 
govern the bail-in stabilization option. Clauses 66-73 govern 
the transfer to a TPO company.    
 
Apart from the aforementioned stabilisation options, clauses 
74-75 empower the SFST to make regulations prescribing 
requirements to be complied with an RA in making a Part 5 
instrument that results in a partial property transfer being 
effected or that contains a bail-in provision.  The purpose of 
the requirements is to safeguard the economic effect of 
protected arrangements, including set-off and netting 
arrangements, security arrangements, structured finance 
arrangements and clearing and settlement systems 
arrangements.   
 
In addition, on deferral of authorization requirements, 
clause 76 gives the MA power to defer for up to 12 months, 
on conditions determined by him, certain requirements of 
section 16(2) of the BO otherwise applicable to an application 
under section 15 of that Ordinance by a bridge institution to 
which assets, rights or liabilities are transferred under a Part 
5 instrument. Clause 77 gives the SFC power to defer for up 
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to 12 months, on conditions determined by it, any 
requirements of section 116, 118, 119 or 146 of the SFO or of 
rules made under section 145(1) of that Ordinance otherwise 
applicable to an application under that Ordinance made by a 
bridge institution or AMV to which assets, rights or liabilities 
are transferred under a Part 5 instrument. Clause 78 gives 
the IA power to defer for up to 12 months, on conditions 
determined by it, certain requirements of section 8(1) or (3) of 
the ICO otherwise applicable to an application under section 
7 of that Ordinance by a bridge institution to which assets, 
rights or liabilities are transferred under a Part 5 instrument.  
 
Under Division 2, clause 79 enables an RA to direct a within 
scope FI to continue to provide to a purchaser, bridge 
institution or AMV to which some of its assets, rights or 
liabilities have been transferred, services that are essential to 
the continued performance of critical financial functions in 
Hong Kong.  Clause 80 deals with the effect of a direction 
under clause 79 on winding up proceedings relating to the FI.  
While winding up proceedings may be commenced or 
continued in respect of the FI under direction they cannot be 
concluded while the direction remains in force.  A liquidator 
may, however, proceed to conclude the proceedings on giving 
6 months’ notice to the RA where the direction is the only 
reason for not concluding the winding up.  Clause 81 
enables an RA, by written notice, to direct an AOE of a within 
scope FI to continue to provide to the institution or another 
entity to which all or some of the FI’s assets, rights or 
liabilities have been transferred under a Part 5 instrument 
services that are essential to the continued performance of 
critical financial functions in Hong Kong.  The clause 
requires that a written notice must specify the terms on 
which the services are to be provided. 
 
Under Division 3, clause 83 enables an RA, in a Part 5 
instrument, to suspend obligations to make a payment or 
delivery arising under a contract to which an entity in 
resolution or its subsidiary is a party.  If the entity in 
resolution is a holding company, the suspension may operate 
in respect of contracts to which the holding company is a 
party as well as contracts to which the within scope FI that 
triggered the resolution, or a subsidiary of that FI, is a party.  
Obligations listed in clause 84 are excluded from a 
suspension. 
 
Under Division 4, Clause 88 defines the contracts 
(qualifying contracts) covered by the Division.  They are 
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contracts entered into by an entity to which the Division 
applies and the substantive obligations of which continue to 
be performed.  Clause 90 enables an RA to suspend for a 
period the termination right of certain counterparties to a 
qualifying contract that is otherwise exercisable.  The power 
is exercisable through a Part 5 instrument.  The clause 
provides for when a suspension begins and ends and what it 
covers in relation to contracts of insurance.  Clause 92 
empowers an RA to make rules imposing requirements on 
entities to which the Division applies to ensure that the 
parties to contracts entered into by them agree to be bound 
by any suspension of termination rights under clause 90(2). 
 

(f) Part 6 contains provisions pertaining to compensation.  
Clause 95 provides for the appointment by the FS of a 
person who in turn will be responsible for the appointment 
of an independent valuer for the purposes of the Part.  
Clause 96 provides for the appointment of an independent 
valuer by a person appointed under clause 95.  Only a 
person who meets the criteria specified in Schedule 2 may be 
appointed as an independent valuer.  Clause 97 imposes 
an obligation on an RA to ensure the access of the 
independent valuer to relevant records and documents and 
other information, including details of any valuation under 
clause 35(1). Clause 98 empowers the RCT established by 
clause 126(1) to revoke the appointment of an independent 
valuer in certain specified circumstances.  The RA or a 
pre-resolution creditor or pre-resolution shareholder may 
apply to the RCT for that purpose.  Clause 102 provides 
eligibility for compensation to pre-resolution creditors or 
pre-resolution shareholders treated less favourably on the 
resolution than they would have been on a winding up. 
Clause 103 specifies what the independent valuer must 
assess in making a valuation.  The clause also specifies 
assumptions and principles, and a rebuttable presumption, 
to be applied by the independent valuer in making a 
valuation. Clause 104 requires the independent valuer to 
decide that a pre-resolution creditor or pre-resolution 
shareholder treated less favourably on resolution compared 
to winding up is entitled to compensation of an amount 
equal to that difference in treatment.  The independent 
valuer may make minor corrections to a decision before it 
takes effect. Clause 105 gives the SFST power to make 
regulations for carrying the Division into effect.  Clause 
107 provides for applications to the RCT established by 
clause 126(1) for a review of a decision of an independent 
valuer under clause 104.  Applications may be made by the 
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RA or an aggrieved pre-resolution creditor or pre-resolution 
shareholder.  Applications must be made within 3 months 
subject to any extension granted by the RCT.  Clause 108 
sets out the procedure to be followed on an application 
under clause 107(1).  The clause empowers the RCT to 
confirm or vary the decision or set it aside and substitute a 
fresh decision for it, or remit the matter back to the 
independent valuer.  The clause places limitations on the 
power of the Tribunal to vary or set aside a decision. 
 

(g) Part 7 contains provisions on the RCT and RRT.  Clauses 
110 and 126 establish the RRT and RCT respectively.  They 
are to consist of a chairperson and two other members. 
 

(h) Part 8 contains provisions concerning clawback of 
remuneration. Clause 143 enables an RA to apply to the 
Court of First Instance for a clawback order against an officer 
or former officer of a within scope FI that it is resolving.  The 
clause sets out the matters to which the Court may have 
regard in determining the extent to which the remuneration 
of the officer or former officer is to be covered by a clawback 
order.  Ordinarily a clawback order relates to the 3-year 
period immediately before the initiation of resolution but the 
Court may extend that period by up to another 3 years in 
cases of dishonesty.  The Chief Justice is empowered to 
make rules regulating the practice and procedure of the 
Court on clawback applications.  Clause 144 describes the 
remuneration that may be the subject of a clawback order.  
The making of a clawback order has no effect on any criminal 
or civil liability incurred by the person as an officer of the FI.  
Clause 145 provides that repaid or returned remuneration 
must be provided to the RA which must pay it into the 
resolution funding account. 
 

(i) Part 9 contains provisions on the deferral of certain 
disclosure requirements.  Clause 148 gives an RA power to 
defer, for up to 72 hours, a requirement under section 307B 
of the SFO for certain entities to disclose a specified kind of 
inside information, if certain conditions are satisfied.  The 
RA may extend the period by up to 72 hours at a time.  The 
SFC must be consulted (unless it is the RA).  A deferral 
under this clause extends to any other disclosure 
requirement under the relevant rules made under the SFO.  
A deferral ceases to have effect when the conditions that 
justified its making no longer exist.  Clause 149 gives an RA 
power to defer, for up to 72 hours, a requirement under 
section 310 or 341 of the SFO for certain entities or persons 
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to disclose specified interests in shares or debentures or 
short positions in shares, if certain conditions are satisfied.  
The RA may extend the period by up to 72 hours at a time.  
The SFC must be consulted (unless it is the RA).  A deferral 
under this clause ceases to have effect when the conditions 
that justified its making no longer exist.  Clause 150 
enables an RA, that defers under clause 148 a requirement to 
disclose inside information, to direct a recognized exchange 
company to suspend all dealings in securities of the relevant 
entity, or not to exercise a power that it has to suspend 
dealings in securities of the relevant entity, until otherwise 
notified by the RA. The SFC must be consulted (unless it is 
the RA).  Clause 151 provides for the automatic suspension 
of certain obligations arising under the SFO or under rules 
made under SFO of certain entities or persons, if a bail-in 
stabilization option is being applied to the listed entity or a 
group company of the listed entity.  The clause further 
exempts the listed entity or a group company of the listed 
entity from having to obtain shareholder approval for any 
matter and exempts all persons from certain obligations 
arising in relation to the listed entity under the Code on 
Takeovers and Mergers.  Finally the clause provides for the 
suspension of dealings in any securities of the listed entity on 
a recognized stock market. 
 

(j) Part 10 contains provisions governing the RA’s information 
gathering, inspection and investigation powers.  On 
information gathering, clause 156 gives an RA power to 
require entities to provide specified information or produce 
specified records or documents reasonably required by it.  
The clause further empowers an RA to require certain facts to 
be verified by statutory declaration or records or documents 
to be authenticated.  On inspection, clause 158 confers 
entry and inspection powers on authorized persons in 
relation to controlled entities.  Authorized persons also have 
the power to require that questions be answered.  The 
clause further empowers an RA to require certain facts to be 
verified by statutory declaration.  On investigation powers, 
clause 161 sets out the powers that an investigator may 
exercise in relation to persons that the investigator has 
reasonable cause to believe to be in possession of relevant 
information, records or documents.  On completing an 
investigation, an investigator must report on it to the RA.  
An investigator may make interim reports on an investigation 
to the RA if required to do so or if it chooses to do so. 
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(k) Part 11 contains provisions governing the confidentiality 
requirements.   Clause 171 imposes secrecy requirements 
on various persons operating in an official capacity, a 
contravention of which is an offence.  Certain disclosure 
gateways are, however, provided by the clause.  Clause 172 
imposes secrecy requirements on within scope FIs, their 
group companies and anyone who has been a member, 
employee or agent of, or a consultant or advisor to, a within 
scope FI or its group companies.  A contravention of the 
secrecy requirements is an offence. Certain disclosure 
gateways are, however, provided by the clause.  Clause 173 
enables an RA to disclose information in certain 
circumstances to counterpart authorities outside Hong 
Kong. 
 

(l) Part 12 contains provisions about the resolution funding 
arrangements.  Clause 175 provides for the recovery of 
costs by a RA or the FS from a within scope FI or its holding 
company.  Clause 176 sets out the purposes for which 
money standing to the credit of the resolution funding 
account may be used.  The clause prohibits such money 
being used for certain specified purposes and sets out 
matters to which an RA must have regard before using 
resolution funds. Clause 177 provides for the repayment of 
resolution funds.  Clause 178 specifies the entities on 
which a resolution levy may be imposed.  The clause 
provides that a levy may only be imposed to the extent that 
public money is not fully recovered on resolution being 
completed. Clause 179 empowers the FS to make 
regulations relating to the imposition of a resolution levy 
specifying who is covered by it and the methodology for 
assessing how much is payable by any particular entity or 
class of entity. Clause 180 empowers the LegCo by 
resolution to prescribe the rate of a resolution levy. Clause 
181 enables a resolution levy to be recovered as a civil debt 
due to the Government.  Clause 182 empowers the FS to 
make regulations as to how any surplus money remaining in 
the resolution funding account after completion of resolution 
is to be distributed. Clause 183 empowers the FS to make 
audit regulations relating to the accounting records and 
financial statements of entities in so far as those records and 
statements relate to payments into or out of the resolution 
funding account. 
 

(m) Part 13 contains provisions on foreign resolution actions.  
Clause 185 enables an RA to make an instrument (a 
recognition instrument) recognizing resolution action taken 
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in a foreign jurisdiction.  The RA is required to consult the 
FS before doing so.  An RA is prevented from making a 
recognition instrument if, among other circumstances, in its 
opinion recognition would have an adverse effect on financial 
stability in Hong Kong or disadvantage Hong Kong creditors 
or shareholders relative to their counterparts elsewhere.  
Clause 186 sets out the effect of a recognition instrument, 
which is to give the foreign resolution action substantially 
the same legal effect in Hong Kong that it would have if it had 
been made under Hong Kong law. Clause 187 prevents an 
RA making a recognition instrument unless it is satisfied 
that Hong Kong creditors or shareholders are eligible to claim 
compensation under an arrangement with the foreign RA 
that is broadly consistent with the eligibility to claim 
compensation provided by clause 102.  Clause 188 enables 
a recognition instrument to include incidental, consequential 
or transitional provisions. Clause 189 empowers an RA to 
exercise its powers for the purpose of supporting a foreign 
resolution action.  
 

(n) Part 14 contains miscellaneous provisions.  Clause 190 
requires that the RA be notified before a winding up petition 
for a within scope FI or its holding company is presented to 
the Court of First Instance.  If the FI is within a 
cross-sectoral group it is the LRA of the group that must be 
notified.  The purpose of the notification is to enable the RA 
or LRA to first initiate resolution if it wishes to. Clause 191 
requires that the consent of the RA must be obtained before 
winding up proceedings may be commenced in relation to a 
within scope FI or a holding company of a within scope FI to 
which a bail-in stabilization option is being applied or a 
corresponding action in a foreign jurisdiction that has been 
recognized by a recognition instrument is being applied.  
Clause 194 enables an RA to issue a code of practice about 
the performance of functions by it.  Clause 197 protects 
from civil liability any person in respect of anything done or 
omitted to be done by them in good faith in performing or 
purportedly performing a function under this Bill or assisting 
a person in such a performance or assisted performance.  
The clause does not apply to the RRT, the RCT or their 
members.  Clause 201 empowers the FS, by regulation, to 
amend Schedules 1 and 5. 
 

(o) There are nine Schedules in this Bill.  Schedule 1 contains 
the list of protective schemes that is relevant to the 
comparison required to be made under clause 8(1)(b) (i.e. 
resolution objectives) of the Bill.  Schedule 2 sets out the 
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criteria for the appointment of an independent valuer.  
Schedule 3 deals with securities transfer instruments.  
Schedule 4 deals with property transfer instruments.  
Schedule 5 lists out liabilities excluded from the application 
of a bail-in provision.  Schedule 6 deals with bail-in 
instruments.  Schedule 7 sets out the assumptions and 
principles that a valuer is required to make and apply under 
the Bill.  Schedule 8 relates to the RRT.  Schedule 9 
relates to the RCT. 

 
 
LEGISLATIVE  TIMETABLE 

 
20. The legislative timetable will be - 
 
  Publication in the Gazette  20 November 2015 
 
 
  First Reading and commencement 
  of Second Reading debate 2 December 2015 
 
  Resumption of Second Reading 
  debate, committee stage and 
  Third Reading to be notified 
 
 
IMPLICATIONS  OF  THE  PROPOSAL 

 
 
   C    

 

21. The proposal has economic, financial and civil service 
implications as set out at Annex C.  The proposal is in conformity with 
the Basic Law, including the provisions concerning human rights.  The 
proposal will strengthen the resilience and stability of our financial 
system, contributing to the sustainable development of our city.   
 
 
BINDING  EFFECT  OF  THE  LEGISLATION 

 
22. The Ordinance is not binding on the Hong Kong Special 
Administrative Region Government.  
 
 
MAINLAND  RELATIONS  AND  RELATED  PUBLIC  

RELATIONS  MEASURES 
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23. The proposal has no implications in respect of Mainland 
relations.  No related public relations measure is considered 
necessary.  
 
 
PUBLIC  CONSULTATION 

 
24. A first stage three-month public consultation was conducted 
in January 2014, followed by a second stage three-month consultation 
in January 2015.  During the two stages of consultation, we engaged 
relevant stakeholders31 through briefings and bilateral meetings.  We 
briefed the LegCo Panel on Financial Affairs (FA Panel) on the key 
proposals in March 2015.  Respondents to the two consultations, the 
FA Panel and relevant stakeholders were broadly supportive of the 
legislative proposal to establish a resolution regime in line with the 
latest international standards with some encouraging the authorities 
to strive to introduce and implement the reforms promptly.  The 
consultation response in respect of the second stage of public 
consultation was published on 9 October 2015 and circulated to the 
FA Panel members for information.32  As work on certain issues, 
including TLAC and cross-border recognition, is still in progress at the 
international level, we will continue to maintain communication with 
the relevant stakeholders throughout the legislative process and in the 
preparation of rules, guidance and codes of practice. 
 
 
 
 
PUBLICITY 

 
25. A press release will be issued upon the gazettal of the Bill.  A 
spokesman will be made available for responding to media enquiries.  
 
 

                                                       
31 The stakeholders include the Hong Kong Deposit Protection Board, Hong Kong 

Association of Banks, Hong Kong Securities Association, Hong Kong Securities 
Professionals Association, Institution of Securities Dealers, Hong Kong 
Association of Online Brokers, Chinese Securities Association of Hong Kong, Hong 
Kong Securities & Futures Professionals Association, Hong Kong Securities 
Institution, Banking Advisory Committee, Deposit-taking Companies Advisory 
Committee, Hong Kong Investment Funds Association, Hong Kong Trustees’ 
Association, Hong Kong Institute of Certified Public Accountants, individual 
LegCo members, individual legal firms, individual FIs  and the majority of local 
media.   

32 http://www.fstb.gov.hk/fsb/ppr/consult/doc/resolutionregime_conclu_e.pdf 
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BACKGROUND 

 
26. Following the global financial crisis that started in 2007, 
governments in various jurisdictions around the world spent an 
unprecedented amount of public money to rescue TBTF FIs because of 
concerns over the anticipated systemic consequences of their failure.  
Various reform initiatives are being pursued to enhance the resilience 
and stability of the global financial system.  These include measures 
to reduce the probability of default of FIs through increased liquidity 
and capital requirements as well as measures to reduce the impact of 
their failure were they to become non-viable, through consistent 
implementation of effective resolution regimes providing jurisdictions 
with powers to resolve non-viable FIs without severe systemic 
disruption whilst protecting taxpayers.  Tasked by the Group of 
Twenty leaders to develop measures to address the systemic and moral 
hazard risks posed by the failure of systemically important and TBTF 
FIs, the FSB issued the KAs in 2011 (and re-issued in 2014) which set 
out the essential features required of an effective resolution regime.  
The FSB expects all member jurisdictions to implement resolution 
regimes in compliance with the KAs by the end of 2015.   
 
 
ENQUIRIES 

 
27.  Enquiries in relation to the LegCo Brief should be directed to 
Miss Angora NGAI, Principal Assistant Secretary for Financial Services 
and the Treasury (Financial Services) International and Mainland 
Affairs (Acting) at 2810-3096. 
 

 

Financial Services Branch 

Financial Services and the Treasury Bureau 

18 November 2015 
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Annex B  
Stabilization Options 

 
Stabilization 
option 

KA 
Requirement 

Description 

1. Transfer of 
an entire FI, 
or of some or 
all of its 
business, to 
a purchaser 

KA 3.2(vi) Allows for the compulsory transfer of an entire FI, or some or all of its business, to a 
willing purchaser. The purchaser takes on responsibility for continuing provision of 
critical financial services and for meeting claims transferred in full.  Transferred 
customers may have close to uninterrupted access to services they rely on in their 
day-to-day activities.  Used in cases where one (or more) willing and suitable 
purchasers can be found in a timely manner. 

2. Transfer of 
an entire FI, 
or some or 
all of its 
business, to 
a bridge 
institution 

KA 3.2(vii) Allows for the compulsory transfer of an entire FI, or some or all of its business, to a 
company owned by the Government, such that critical financial functions might be 
continued.  A solution for cases where an RA assesses that there may be a willing and 
suitable purchaser but that the purchase cannot be arranged immediately (e.g. to 
facilitate more detailed due diligence should the pre-resolution planning period not so 
permit).  

3. Transfer of a 
failing FI’s 
assets and 
liabilities to 
an Asset 
Management 
Vehicle 
(“AMV”) 

KA 3.2(viii) Allows for the compulsory transfer of some of an FI’s assets, rights and liabilities to a 
special purpose vehicle where they can be wound down over time.  AMVs may be 
required where the immediate sale or liquidation (fire sale) of certain assets (although 
they do not relate to the provision of critical financial functions) could in and of itself 
have systemic consequences by negatively impacting prices in financial markets. 
AMVs are likely to be used in conjunction with other stabilization options. 

4. Statutory 
bail-in 
powers 

KA3.2 (ix) Allows for compulsory recapitalisation of a failing FI, or a successor entity, such as a 
bridge institution, by allowing for claims of shareholders and certain unsecured 
creditors to be written-down and perhaps a debt-for-equity swap to be imposed on 



certain unsecured creditors.  The recapitalization will provide the necessary capital 
so that the FI can continue the performance of critical financial functions, although it 
would not address the longer term viability of the FI, which would be addressed 
through a statutory requirement to produce, and carry out, a post-resolution business 
reorganization plan.   Necessary in cases where a failing FI is assessed as so large or 
complex, or as otherwise carrying out a niche activity such as acting as an FMI, such 
that a transfer is not feasible or desirable. 

5. Temporary 
public 
ownership 
(TPO) 

Not required 
under the KA 
but the KAs 
set standards 
on recovery of 
funds if TPO 
is available 

Allows for the failing FI to be compulsorily taken into TPO (through a transfer of all of 
its shares to a Government-owned company (a TPO company under the Bill)), with a 
view to ultimately returning the business to the private sector.  Considered a “last 
resort” for use in cases where an RA is satisfied, having considered all the other 
stabilization options listed above, that orderly resolution that meets the resolution 
objectives is most appropriately achieved by TPO.  The KAs specify that where a 
jurisdiction has provided for a power to effect TPO, any losses incurred as a result 
must be recovered from the wider financial industry.   

 
 
 



Annex C 
 

ECONOMIC, FINANCIAL AND CIVIL SERVICE IMPLICATIONS 
 

Economic Implications 
 
 Through providing a safeguard against the disorderly 
bankruptcy of FIs and the subsequent contagious impact, the proposal 
would help strengthen the resilience of the financial system, hereby 
limiting the concomitant damage to the wider economy resulting from 
the failure of a systemic financial institution (FI).  Also, it would 
provide an effective resolution regime in Hong Kong that is on par with 
international standards, and help maintain own competitiveness as an 
international financial centre.  While the set-up of the regime might 
incur certain implementation costs, it would help reduce the risk of 
substantial economic losses arising from a disorderly bankruptcy of FI 
and the use of public monies to rescue or stabilise the FI.   
 
Financial and Civil Service Implications  
 
2. Stamp duty or profit tax may be chargeable for the transfer of 
shares, assets or liabilities under the application of stabilization options.  
As the relevant tax consequence arises not out of a normal commercial 
transaction but as a result of the exercise of an application of a 
stabilization option by a resolution authority to protect financial 
stability and the integrity of the financial system, the policy intention is 
that any tax exemption, where justified, may be granted on a 
case-by-case basis.  Exemptions have to be justified on the merits of 
the case, and subject to the relevant mechanism under the Inland 
Revenue Ordinance (Cap. 112) and the Stamp Duty Ordinance (Cap. 
117).  This is broadly in line with the practice in the UK.  The 
quantum of revenue foregone from tax-exempted cases is not likely to 
be significant in overall terms.  
 
3. The proposal may result in some additional workload for the 
Judiciary.  Under the established funding arrangements agreed 
between the Government and the Judiciary, the Government should 
provide the Judiciary with the necessary manpower and financial 
resources relating to this proposal should such needs arise in the 
future. 
 
4. As regards the Government, there is no civil service implication 
arising from the enactment of the legislation.  
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