LC Paper No. CB(3) 227/15-16(01)

Copyright (Amendment) Bill 2014
Debate and voting arrangements

Object of the Bill : To amend the Copyright Ordinance (Cap. 528) (“the Ordinance”)

to provide for:

(a) the rights to communicate a work or performance to the public
by a copyright owner or performer;

(b) limiting an online service provider’s liability;

(c) acts that may be done without infringing copyright or
performers’ rights;

(d) additional factors in considering whether additional damages
should be awarded in an action for infringement; and

(e) related matters.

Debate Arrangement

First debate : Clauses of the first group — Clauses 18, 19, 24, 75, 76 and 78
of amendments proposed
by Hon CHAN Kam-lam

Joint debate on the original clauses and the amendments thereto.

Theme of debate : To add sections relating to contract override provisions in respect
of copyright exceptions

Hon CHAN Kam-lam’s first group of amendments:

- To respectively add sections 39(7), 39A(3), 41A(9), 241(5A) 241A(2A) and 242A(4B)
after the proposed sections 39(6) in clause 18, the proposed section 39A(2) in clause
19, the proposed section 41A(8) in clause 24, the proposed section 241(5) in clause
75, the proposed section 241A(2) in clause 76 and the proposed section 242A(4A) in
clause 78 to stipulate that a term of contract is unenforceable to the extent that it
purports to prevent or restrict the doing of any act which, by virtue of the relevant
sections of the Copyright (Amendment) Bill 2014 (“the Bill’”), would not infringe
copyright.

Second debate : Clause of the second and - Clause 19
third groups of
amendments proposed by
Hon CHAN Kam-lam

Joint debate on the original clause and the amendments thereto.




Theme of debate : To add sections relating to fair use and user-generated content in
respect of copyright exceptions

Hon CHAN Kam-lam’s second group of amendments:

- To add a section relating to fair use after the proposed section 39A in clause 19 to
stipulate that the fair use of a copyright work is not an infringement of copyright, and
to set out the factors that must be considered in determining whether the use of a
work in any specific case is a fair use; and

- to amend the heading of clause 19 by deleting “Section 39A added” and substituting
it with “Sections 39A and 39B added”.

Hon CHAN Kam-lam’s third group of amendments:

- To add a section relating to user-generated content after the proposed section 39A in
clause 19 to provide that subject to specified requirements, it is not an infringement
of copyright for an individual to use a work which has been published, or an existing
work or other article/copy otherwise made available to the public, in the creation of a
new work or other article in which copyright subsists; and

- to amend the heading of clause 19 by deleting “Section 39A added” and substituting
it with “Sections 39A and 39C added”.

Third debate : Clauses with — Clauses 6, 8, 13, 18, 21 to 27, 30 to
amendments  proposed 35, 37, 41, 43, 47, 50, 52, 75, 78 to
by the Secretary for 81, 83, 84, 86 and 89

Commerce and
Economic Development
(“SCED”)

Joint debate on the original clauses and the amendments thereto.

Theme of debate : SCED’s amendments to the Bill in response to the Bills
Committee’s views

Clauses 6 and 8

- To amend the English text of section 17(5) of the Ordinance in clause 6 by adding
“(la1 S A BefAL)” after “making available to the public” as the corresponding Chinese
equivalent; and

- to respectively amend sections 17(5)(a) and (b) and 19(6) of the Ordinance in clauses
6 and 8 by adding “any of the following” after “includes”.

Clause 13

- In the Chinese text of the proposed section 28A(6)(b), to replace “{Z&E.” with “f{
L1




Clauses 18, 52, 75 and 89

- In the Chinese texts of the heading of the proposed section 39 and section 39(3) in
clause 18, the proposed section 91(4)(a) in clause 52, the heading of the proposed
section 241 and section 241(3) in clause 75 and the proposed section 272D(4)(a) in
clause 89, to replace “;2&” with “yE";

- In the Chinese texts of the proposed section 39(5)(a) in clause 18 and the proposed
sections 241(5)(a) and (b) in clause 75, to replace “(PELFG AN A EHRE)” with
“(FF) 2 AR & RS, and

- In the proposed section 39(5)(a)(iii) in clause 18, and the proposed sections
241(5)(a)(iii) and 241(5)(b)(iii) in clause 75, to replace “to the public” with
“in public”,

Clauses 21 to 27, 37, 47, 78 to 81 and 83

- To respectively amend the Chinese texts of sections 40B(5), 40C(7), 40D(7), 41A(7),
41(5), 44(3), 45(3), 54A(3), 72(2), 242A(3), 243(3), 245(3) and 246A(3) of the
Ordinance, and the proposed section 245A(4) in the aforesaid clauses by replacing
“HEFH DIEST” with “F{E”, and to renumber the relevant clauses;

- to respectively make textual amendments to the Chinese texts of the proposed
sections of 40B(6), 40C(8), 40D(8), 41A(8), 41(6), 44(4), 45(4), 54A(4), 72(3),
242A(4A), 243(3A), 245(3A), 245A(5) and 246A(3A) in the aforesaid clauses to
enhance the clarity of the sections; and

- to amend section 41A(6) of the Ordinance in clause 24 by deleting “reprographic”.

Clauses 30 to 35, 43 and 86

- To respectively amend the Chinese texts of sections 48(1), 50(1), 51(1), 52(1), 67(1)
and 253(1) of the Ordinance in clauses 30, 31, 32(2), 34, 43 and 86 by making
textual amendments in relation to the phrase “JEfF&", to make corresponding

amendments to the Chinese texts of the proposed sections 51A(1) and 52A(1) in
clauses 33 and 35, and to renumber the relevant clauses.

Clauses 41 and 84

- to respectively amend the Chinese texts of sections 65 and 252 of the Ordinance in
the aforesaid clauses by replacing “/ & A {E{a] A~ with “fE{a[ 2 FA 1.

Clause 50

- Inthe English text of the proposed section 88A, to replace “widely” with “generally”
in the definition of standard technical measure;

- to make textual amendments to the Chinese texts of the proposed sections 88B(1),
88B(2)(b) and 88B(4)(a)(i) to increase the clarity of the provisions; and

- in the proposed section 88B(4)(b), to add “without limiting paragraph (a),” before
“financial”.




Fourth debate : Clauses with — Clauses 4, 9, 13, 18, 24, 26, 27, 33,
amendments  proposed 42, 48 and 50
by Hon WONG Yuk-man

Joint debate on the original clauses and the amendments thereto.

Theme of debate : Hon WONG Yuk-man’s amendments to the above clauses
of the Bill

Clause 4

- To amend the English text of section 8(1) of the Ordinance by replacing “thereof”
with “of sounds or of visual images and sounds”.

Clause 9

- To amend the proposed section 22(2A) to provide that, in determining whether a
person has authorized another person to do any of the acts restricted by the copyright
in a work, the court “must take into account all the circumstances of the case” instead
of “may take into account all the circumstances of the case”.

- to amend the proposed sections 22(2A)(a), (b) and (c) to clarify that when the court
takes into account all the circumstances of the case above, “that person” involved in
the case refers to “the person alleged having made the authorization”; and

- in the proposed section 22(2A), to add subsection (d) to stipulate that in determining
whether a person has authorized another person to do any of the acts restricted by the
copyright in a work, the court must take into account any other factors which it may
consider relevant, and to make consequential textual amendments to the proposed
section 22(2A)(c).

Clauses 13, 24, 33, 42 and 50

- Inclauses 13, 33, 42 and 50, to respectively amend the Chinese texts of the proposed
sections 28A(3) and (6)(a), 51A, 65A(1) and (2), 88A, 88B(2)(d), 88B(4)(a)(ii),
88C(7)(c), 88D(a), 88E(1)(b), 88E(3)(b)(i) and (ii), 88E(3)(c) and 88H(1) to (6) by

N==N } ]

deleting the term “$% 3% ” and substituting it with the following terms: “E{ & - I J&
ol B i, S PR (F A B B R, S B A, B R i AL,
PZ El A, E B B A7, 2 B2 W B T or 4 EE B2 B R
etc.; and in clause 24, to amend the Chinese text of section 41A(5) of the Ordinance
by replacing “HY F &% {E 5L (wherever appearing) with “5& £2 56 B FH 3% {F i 7,
and to make textual amendments to the relevant provisions;

- in the proposed section 65A(1)(b) in clause 42, to delete the wording “automatic
and” from “the making and storage forms an automatic and essential part of a
technological process”;

- to amend the proposed section 88B(3) in clause 50 by replacing “if the provider”
with “if the provider, as far and as soon as practicable,” in the requirement for
compliance with all the provisions in the code of practice published by SCED;
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- under the proposed section 881 on "Evidence of compliance with conditions" in
clause 50, in an action relating to the liability of a service provider, if the provider
adduces evidence tending to show that the provider has complied with a condition
relating to the limitations on legal responsibilities described in section 88B or a
condition specified in the code of practice, "the court must presume, in the absence of
evidence to the contrary, that the provider has complied with that condition”. The
amendment seeks to replace the relevant phrase with “that the provider has complied
with that condition, until the contrary is proved”; and

- in the proposed section 88J(2) in clause 50, where SCED may publish a code of
practice for providing practical guidance to service providers, to add a reference to
the effect that what SCED may specify in the code of practice is subject to sections
88C on notice of alleged infringement and 88E on counter notice.

Clause 18

- In the proposed sections 39(1) and 39(1)(a) and (b), to add the condition of “fair
dealing” for fair dealing with a work for the purpose of criticism, review and
reporting on current events as a copyright infringement exception regarding a work,
and to make consequential textual amendments to the relevant provisions; and

- to amend the proposed section 39(2)(c) by stipulating that it does not infringe the
copyright of a work as long as the extent of the quotation is no more than is required
by the legitimate purpose for which it is used.

Clause 26

- In the proposed section 44(5), to amend the definition of authorized recipient by
including the parent or guardian of a pupil of an educational establishment who has
been authorized by the establishment to receive a communication if the pupil is a
minor.

Clause 27

- To delete the proposed amendments in subclauses (2), (3) and (4) of clause 27 to
section 45(1) of the Ordinance (relating to copying by an educational establishment
or pupil for purposes of giving or receiving instruction); and

- in the proposed section 45(1A), to delete “of an artistic work, a passage from a
published literary, dramatic or musical work, or an extract from a published sound
recording or film,” to make the text more concise.

Clause 48

- In the proposed section 76A(1)(c), to delete “owner” in the provision “not more than
one private copy of the original copy is made and stored in each device lawfully
owned by the owner”, and substitute it with “owner or a member of the household in
which the owner lives”.

Fifth debate  : Clauses with no - %IalngesZé, %9 3,3%, 73’81%91140124 4144t50
amendment 46, 49, 51, 53 to 74, 77, 82, 85, 87,
88 and 90 to 96
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Voting Arrangement
Mover \Voting Remarks Amendment(s)
To vote on clauses with no amendment standing part of the Bill
Hon Hon WONG Irrespective of whether | Annex and
W(QNG Yuk—n(;an’s Hon ] WONG g(uk—man’s LC Paper No.
Yuk-man | amendments amendments are passed or not, /15-
SCED and Hon CHAN Kam-lam CBEL2201-16
may move their amendments.
SCED SCED’s amendments | Irrespective of whether SCED’s| Annex and
amendments are passed or not, | | ¢ paperNo.
Hon CHAN Kam-lam may moVve | cg(3)153/15-16
his amendments. CBELISI-S
Hon Hon CHAN Irrespective of \t/vhether Annex and
CHAII\I Kfam—larg’s 1% group Hfon CHﬁ\N Kam-lam’s 1 group | | ¢ paperNo.
Kam-lam | of amendments of amendments are passed or not /15-
he may still move his 2" and 3 CBEL2LI-S
groups of amendments.
Hon Hon CHAN ; Irrespective of \d/vhether Annex and
CHAII\I Kfam-larg’s 2" group Hfon CHﬁ\N Kam-lam’s 2(;‘ group | | c paper Nos.
Kam-lam | of amendments of amendments are passed or not, | cg() 21911516
he may still move his 3r§ group of and
amendments. L | CB(3)226/15-16
If Hon CHAN Kam-lam’s 2"
group of amendments are passed, a
consequential amendment has to be
made to the heading of clause 19 in
his 3™ group of amendments by
deleting “Sections 39A added” and
substituting it with “Sections 39A,
39B and 39C added”.
Hon Hon CHAN ; Annex and
CHAN Kam-lam’s 3" group LC Paper No.
Kam-lam | of amendments CB(3) 219/15-16

Hon CHAN Kam-lam’s amendments
(printed in LC Paper No. CB(3) 219/15-16 issued on 7 December 2015)

Hon WONG Yuk-man’s amendments
(printed in LC Paper No. CB(3) 220/15-16 issued on 7 December 2015)

Hon CHAN Kam-lam’s revised amendments
(Issued under LC Paper No. CB(3) 226/15-16 on 8 December 2015)

Council Business Division 3.
Leqgislative Council Secretariat
8 December 2015

for Commerce and Economic Development’s amendments
Paper No. CB(3) 153/15-16 issued on 13 November 2015)
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