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Financial Institutions (Resolution) Ordinance (Cap. 628) (“FIRO”)
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The FIRO was enacted by LegCo in June 2016, establishing a cross-
sector resolution regime for within scope financial institutions (“FIs”)

- (RERY) WHIZEREEMEBEHESY (AR BT+
Zorzgk) (1 (FELER) | )PATEAEIEGTAE - DRI E A 7 r] 7k
B NHE RS EEEN SRS PR
The FIRO is designed to meet international standards set by the
Financial Stability Board, i.e. the Key Attributes of Effective Resolution
Regimes for Financial Institutions (“Key Attributes”), so as to provide the

necessary powers to effect the orderly resolution of a failed systemically
important Fl
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FIRO (cont’d)
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A number of jurisdictions (including the United Kingdom, United States
and member states of the European Union) have already established
resolution regimes for FIs designed to meet the Key Attributes
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Under section 75 of the FIRO, the Secretary for Financial Services and
Treasury may make regulations, as subsidiary legislation, to safeguard

the economic effect of certain financial arrangements (“protected
arrangements”) in resolution
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Public Consultation on Protected Arrangements Regulation
(“PAR")
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The Financial Services and the Treasury Bureau, Hong Kong Monetary
Authority, the Insurance Authority and the Securities and Futures
Commission jointly conducted a two-month public consultation (from 22
November 2016 to 21 January 2017) on the proposed PAR
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We engaged with key stakeholders during the consultation period, and

received 11 submissions from industry associations, professional bodies
and financial market infrastructures
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Public Consultation on PAR (cont’d)
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Respondents generally agreed with the approach to the PAR proposed in
the consultation paper, whilst providing constructive, technical comments

to enhance its efficacy
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Legislative Proposal — PAR and FIRO
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We plan to commence the FIRO shortly after completion of the negative
vetting procedure for the PAR
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We will table before LegCo the PAR and the commencement notice of

the FIRO for negative vetting in Q2 2017, such that the FIRO could
commence within 2017
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PAR
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The proposed approach to the PAR is largely modelled on that adopted
by the United Kingdom and that required by the European Union’s Bank
Recovery and Resolution Directive

ORI ZHERB > 5 e PR B & R T (R B IS > JARIE | A2
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PAR designed such that an RA should exercise resolution powers in a

manner that safeguards the economic effect of a protected arrangement
In resolution

10
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PAR
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Six types of financial arrangements identified as protected arrangements
under section 74 of FIRO:

P

(a) 455 AU 2475248 (clearing and settlement systems arrangements) ;
(b) L REEZHE(secured arrangements) ;

(c) #5HE R4 HE(structured finance arrangements) ;
(d) JF2E4SE EZ2HE(netting arrangements) ;

(e) HKFHZ-HE(set-off arrangements) ;

(f) FAE FEEEEEZAHE (title transfer arrangements)

11
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PAR (cont’d)
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PAR is important because financial market participants rely on such
protected arrangements as risk mitigation tools (e.g. set-off/netting) and
as financing sources (e.g. secured lending)

Z ORI GERR IR Ry szl T 25 2 B R (L A PRI
PAR will provide appropriate degree of protection for financial market
participants

12
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PAR (cont’d)
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PAR provides appropriate degree of protection for each type of protected
arrangement, with specific “carve-outs” for certain rights and liabilities
under certain arrangements, designed to provide:
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confidence for financial market participants that critical risk mitigation
and funding techniques will be protected with certainty and
predictability; and
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an appropriate degree of flexibility for RA to exercise resolution
powers, in order to achieve orderly resolution

13



N

ZIREZ B BI(4R)
PAR (cont’d)
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The risk of the economic effect of a protected arrangement being
undermined is most likely to occur:

(a) e BT E B TR M AR - B ERAE I & E -
MR EEEETE=T7 5 5
where a partial property transfer (“PPT”) is made by an RA through

which some, but not all, of an entity’s assets, rights and liabilities are
transferred to a third party; or

(b) TP B ERAENS  ERIE S 3T R BT T AT ol 7
WA LA A SRR L T - Wk B i

on bail-in, where liabilities are written down and / or converted without
taking into account linked assets or rights entitled to be set off or
netted under documented agreements

14
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PPT: Clearing & Settlement Systems Arrangement

B AR HIERHEHE
Proposed protection Exclusions

 TERHR R - PR R O R A B R RIS - SRS« R
SRS SR —Eb A 2 (TTRE ) B 7E - MEFUSUESHS - BN - B Not applicable
[ A s A - PR B IR S BRI R 2
5|FiE

RA to seek to transfer all, but not some, of the assets, rights or liabilities of an
entity that are part of a clearing and settlement systems arrangement to the extent
that not to do so would disrupt the operation of a clearing and settlement systems
arrangement

« ZRIBLZHHRGETH - SRR ARGLZH R (GEzr NERE) (F£571%) MY
AIEERATE G 28 R ESAT TERET) (5E584F)(“ (SZ{TRET) ") FHITEESS
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Specified in the PAR, a clearing and settlement systems arrangement is an
arrangement under a Recognized Clearing House (“RCH”) (under the Securities
and Futures Ordinance (Cap. 571) (“SFQO”)) or a designated clearing and

settlement system (“DCSS”) (under the Payment Systems and Stored Value
Facilities Ordinance (Cap. 584) (“PSSVFQO”)

o (EEITREM EEELR - A ER BV AR A B AT e BB KA R NS
BB FooralltE (G2r FAHERRBI) B45(L) K (SAHREI) B20(L)FRT » 128
FE R IR AR B TP RE T B TRIZHY A BH 22k
The specific arrangements of an RCH or DCSS that should not be disrupted in a
PPT are those protected by the insolvency override in sections 45(1) and 20(1) of

the SFO and PSSVFO respectively 1z
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PPT: Secured Arrangement

e HIRIE PRI E
Proposed protection Exclusions

* Jon B P & o B e Bl T IR BT o (Bl B e — 1R PReE e R o (VR ~ BfE Rk « AEH
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RA should transfer all, but not some, of the constituent parts of a secured
arrangement (i.e. assets, liabilities and benefit of security) (where security is by
means of either a fixed or floating charge)

* RSN E R iR PREE 2 FRRY— 05y - (HpR BT E R RE T A B S M
BRI o AR S gl R L2 ORIE 22 JERL B HARATT - A Sl s e 2 RIEZEHRR
BT E KB 12 5

If foreign property forming part of a secured arrangement is unable to be effectively
transferred under the transfer instrument, this would not be deemed to be
inconsistent with the objectives of the PAR and not trigger the relevant consequence
as specified in the PAR
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PPT: Structured Finance Arrangement

s HyIRE ZIERIEE
Proposed protection Exclusions

* ZORIEZ PR G A R B se o b — SR Rl 2k - BEEm R PR
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PAR applies to the class of structured finance arrangements that are securitizations HIEAT K
Any deposits which form

B ) TR S M T SRR ) T A B A R A R R S B 2o — B A S - MR, Part of a  structured

=i finance arrangement

RA should transfer all, but not some, of the assets, rights and liabilities which are, or
form part of, a structured finance arrangement

 HIEAMNUE RSB R L — 80 (HR BT E RN A REEGE NEE
LN » RIS R Bz (RIEZ PRSI HEEART - A GBS e Z IRIEZHE
FRGIFET EHIAH BRI S
If foreign property forming part of a structured finance arrangement is unable to be
effectively transferred under the transfer instrument, this would not be deemed to be
inconsistent with the objectives of the PAR and not trigger the relevant consequence
as specified in the PAR

17
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PPT: Set-off, Netting & Title Transfer Arrangements

SR LRI ORI HIBRIEH
Proposed protection Exclusions

RSN P ERTE RER ZHE L E T ST S DL T R (I
DIEFHEFA)ET  MEEEERMEIHFT -7 RERTIES
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RA should transfer all, but not some, of the rights and liabilities that may
be set off or netted under set-off, netting or title transfer arrangements
that are documented or otherwise evidenced in writing (including where
held electronically), to which the entity in resolution is a party

< EEINVE RIRSY - RGBT A R L P — 0 > HRERGE
JFARBEN B RS E NEEL I N EE » AR e A B2 (rIE 2R
BIEY HEEATT » A S e 2 (RIE R P P ST HHERIR R

If foreign property forming part of a set-off, netting or title-transfer
arrangement is unable to be effectively transferred under the transfer
instrument, this would not be deemed to be inconsistent with the
objectives of the PAR and not trigger the relevant consequence as
specified in the PAR

= H A QRS FIRE LI T 78 2L T (RIEE 45 R B N)
IR ERIEA PR R B B2z MRS - RllAz RIEZe R B A
FiREZ S SR T VRSO F ARG E
Clauses which provide for “walk-away” or broad “sweeper” clauses

under set-off, netting or title transfer arrangements not to be treated as
part of a protected arrangement

B~ LU N RIRER] R R

Rights and liabilities which relate to:

. TR
Deposits

« EX AR ERESORE (PRIEZIE
IR BRI " emady )
Receivables owed by depositors,
unless related to a “financial
contract”

- EAEIETS
Subordinated debt

o AR IR (PRIE M I G Ry 22
HE N AVEEEEH)

Transferable  securities  (unless
explicit subject matter under an
arrangement)

- TEHE ) N KAR
“Operating” rights and liabilities

- BEE T SRUEE) ) HRATEEE
FHORBAERE THYHE
An award of damages or a claim
under an indemnity relating to the
undertaking of “financial activity”

18



WE M BEE © A - FEEE LA EERTH

Bail-in: Set-off, Netting & Title Transfer Arrangements

BER LRV IREE HIERTHHE
Proposed protection Exclusions

mEHIE AR E TR T

TR IR L ~ SRS R LT
PR HH R & SUPTIR T AR SR 20 F
HEEREMEHE "R, o STENEM
BEEE{R

RA should only make bail-in provision in
respect of the “net” amount that the
entity in resolution and its counterparty
are entitled by contract to set-off or net
under a set-off arrangement, netting
arrangement or a title transfer
arrangements

N s B B R 2 THVE AN TR MR B ER5/1E K nT i8S Yy il (=
BLEMEENAR

Liabilities arising from any capital instrument/subordinated
debt/unsecured debt instrument that is a transferable security
issued by the entity in resolution

REAIRF & LAY BT FR S & 4 ZE ARSI & 5F © (1) BT

& HAEET B 1208 H 5L ERYBAIRHVEBEELY 5 K(Q)IE " &REE) .
Unsecured liabilities arising from any instrument or contract which

(1) at its issuance date, had = 12 months maturity; and (2) is not a

“financial contract”

Hiz EERERAFRERN ~ BIER " SREE4Y ) 1hE £ R
R RE

Unsecured liabilities owed to group company which do not arise
from a “financial contract”

AIE <<§Eﬂ%1’iﬂ ) MR552(b)k(C) iz b » RATEA BRI 75 E T
ERERAVAFRK

Deposits not excluded from bail-in under section 2(b) or (c) of
Schedule 5 to the FIRO

BEFEERERR - HEEESASIRBRERRNAE

Liabilities relating to a claim for damages or an award of damages
or a claim under an indemnity

19
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Consequence of action inconsistent with PAR objectives

2R ZEHRRYE ]
Type of Protected

Arrangement

N A ¢ R

IhENSS2 2

PPT: Clearing &
settlement systems
arrangement

[ R EE
ZHE

PPT: Secured
arrangement

R OREE

JE A R
Rk

PPT: Structured finance
arrangement

JEr Bl EEREEE ¢ RS -~ F
HRAGEE S T e R Ak
PPT: Set-off, netting &
title transfer
arrangements

NEA B EEE - HR8H - F
BRGEE ST R R L TR
Bail-in: Set-off, netting &
title transfer
arrangements

ST\

5 B A PR TBIRVEIIR R
Consequence of inconsistent action

e BT E R T B BRI AR GRS NG R AU R SR FERT B 23 1 9 F = B A A Y
BiE  EASAE  EZZIERZ HENFREN » 22 REEE

PPT is void to the extent that the transfer of some, but not all, of related assets, rights or
labilities under a clearing and settlement systems arrangement disrupts the arrangement’s
operation

25— I {EEA - (iR B E R R iR T (E i e R (T 25 7 ) B [ (T R )
HIRE S (FRAZ B TE) » #ILEIEZZE—TYIEN

Affected party’s position may be restored by the RA through the exercise of supplemental
(to a transferee) or reverse (to a transferor) transfer powers as appropriate, upon
notification by the affected party

2B IR IEA] » S B E e 1 T (A e (725 7 ) B R R (TR )
HIHE S (R EBEHME) @ BIEZZE— IR

Affected party’s position may be restored by the RA through the exercise of supplemental
(to a transferee) or reverse (to a transferor) transfer powers as appropriate, upon
notification by the affected party

B2 B — TR BRI A R BRSSO R RS E X AW R B BRI - DU
B bR - RERNREAIEA L ATt —E%

Affected party permitted to continue to set-off or net any amounts it owes to the entity in
resolution to reduce its exposure as originally envisaged under the relevant set-off, netting
or title transfer arrangement

2B BN BRI E R o SRR BN E mEREE R (A28 R B
RS2 B — TR IUIRAR 2 NN B 5 B B B AR AR T HIRL) - (BIEZ B — TS
/

i

Affected party’s position may be restored by appropriate measures by the RA e.g. a
payment to the affected party to put them in the position they would have been had bail-in
been effected on a net basis, upon notification to the relevant RA by the affected party20





