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25 August 2017

The Honorable Kenneth Leung
Chairman of the Bills Committee on
Inland Revenue (Amendment) (No.4) Bill 2017
Legislative Council Secretariat
Legislative Council Complex
1 Legislative Council Road

Dear Honorable Kenneth Leung

Inland Revenue (Amendment) (No.4) Bill 2017

We refer to the Inland Revenue (Amendment) (No.4) Bill 2017 gazetted on 23 June 2017 which
seeks to extend the current profits tax exemption for offshore funds to onshore privately

offered open-ended fund companies (OFCs) and would like to state our comments on the Bill
as follows.

1. The “non-closely held” (NCH) condition

Under the current draft legislation, one of the conditions that an onshore privately offered
OFC must satisfy for enjoying the profits tax exemption is it must be non-closely held. An OFC
is non-closely held if it meets the specified criteria in respect of the number of investors and
the maximum/minimum participating interest of each investor, etc. and a 24-month grace
period is provided in the Bill for a newly set up OFC to meet the NCH condition.

We set out below our views on the NCH condition and consider that the condition should be
revisited to address the following issues:

e Since the NCH condition is not present in the existing profits tax exemption regime for
offshore or non-resident funds under section 20AC of the Inland Revenue Ordinance (IRO),
we would like to seek the HKSAR Government’s clarification on why such condition is
necessary for onshore privately owned OFCs. This clarification is particularly relevant given
that the stated policy objective of the Bill is to extend the current profits tax exemption
applicable to offshore funds to onshore OFCs, i.e., a level the playing field between
onshore and offshore OFCs. In particular, section 20AC of the IRO, which imposes no NCH
requirement, would continue to be applicable to exempting offshore or non-resident OFCs,
provided that other exemption conditions are satisfied. As such, imposing the NCH
condition on onshore OFCs would not create a level playing field between onshore and
offshore OFCs.

e We understand that the HKSAR Government considers that the NCH condition is necessary
for preventing a few resident individual or corporate investors who are carrying out
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