LC Paper No. FC185/16-17(01)

Ruling of the Chairman of the Finance Committee on
seven motions proposed by Hon CHU Hoi-dick under paragraph 21
of the Finance Committee Procedure on FCR(2017-18)14 '""Kai Tak
Sports Park — construction works"

By a letter dated 13 June 2017, Hon CHU Hoi-dick requested the
Chairman of the Finance Committee ("FC") to include in the agenda of
FC meeting(s) seven motions proposed to be moved under paragraph 21
of the Finance Committee Procedure ("FCP") and paragraph (c) of the
Resolution on Capital Works Reserve Fund (Cap. 2A) in respect of
FCR(2017-18)14. The purpose of FCR(2017-18)14 is to seek FC's
approval to upgrade the remaining part of 272RS to Category A at an
estimated cost of $31,898 million in money-of-the-day prices to construct
the Kai Tak Sports Park ("Sports Park") to support the further
development of sports in Hong Kong. Mr CHU's letter is at Appendix I.

2. To assist me in considering whether the seven motions are in order,
I invited the Administration to comment on the motions and Mr CHU to
respond to the Administration's comments.

The Administration's views

3. The Administration's views are detailed in its letter of 15 June 2017
(Appendix II). In gist, the Government considers that the contents of the
seven motions are not relevant to how the moneys from the Capital
Works Reserve Fund ("CWRF") as approved by FC may be expended by
the Financial Secretary ("FS") under the Government's proposal in the
relevant FC Paper, and hence do not fall within the scope of paragraph (c)
of Cap. 2A. As the seven motions fall outside the scope of CWRF, they
should be ruled out of order under Rule 30(3)(c) of the Rules of
Procedure ("RoP") and should not be included in the agenda of FC
" meeting(s).

4. The Administration has also pointed out that from the perspectives
of other policy considerations and effects on public moneys, the First to
Third Motions will have a charging effect, in contravention of RoP 31(1);
the proposals in the Fourth to Sixth Motions are not reasonable; for the
Seventh Motion, the Administration objects that a limit be rashly set on
the date from which the approved moneys may be expended.



Members' response

S. Mr CHU Hoi-dick's response to the Administration's views is
detailed in his letter dated 20 June 2017 (Appendix IIT). In gist,
Mr CHU does not subscribe to the Administration's views that the seven
motions do not fall within the scope of paragraph (c) of Cap. 2A and are
hence out of order. He also considers that the Administration has failed
to explain why the motions are not relevant to how FS may expend the
moneys from CWRF. Mr CHU has also expressed his opinions on other
views given by the Administration and how the Chairman should deal
with motions proposed by members under paragraph 21 of FCP.

My opinion

6. Under RoP 30(3)(c), a notice of motion or amendment will be

returned to the Member as being in the opinion of the President out of

order. By virtue of paragraph 37 of FCP, RoP 30(3)(c) applies to FC

proceedings in dealing with motions with necessary modifications,
subject to the decisions of FC made from time to time.

7. Mr CHU Hoi-dick seeks to rely on paragraph (c) of Cap. 2A as the
legal basis for his motions. CWRF was established in 1982 under section
29 of the Public Finance Ordinance (Cap. 2). Under section 29(1) of
Cap. 2, moneys credited to CWRF may be expended by the FS for the
purposes of CWRF subject to such conditions, exceptions and limitations
as may be specified in Cap. 2A. Under paragraph (c) of Cap. 2A, FS may
expend moneys from CWRF for purposes including the Government's
public works programme in accordance with such conditions, exceptions
and limitations as may be specified by FC.

8. Based on my previous rulings on motions proposed under
paragraph 21 of FCP, in considering the admissibility of the seven
motions, the issue I need to consider is whether the motions are within the
scope of paragraph (c) of Cap. 2A." To ascertain the meaning and scope
of application of the said paragraph, I accept Counsel to FC's advice that
it would be relevant to look at the respective powers and functions of the
Legislative Council ("LegCo") and executive authorities in relation to
financial proposals under the Basic Law, which provides the
constitutional framework for the control and management of the public
finances of Hong Kong provided in Cap. 2 and resolutions (including

' See the Chairman's rulings dated 17 March 2017 and 25 April 2017 on motions
proposed under paragraph 21 of FCP (LC Paper Nos. FC63/16-17(01) and FC109/16-
17(01)).
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Cap. 2A) made thereunder. I note that LegCo's power and function in
relation to financial proposals under the Basic Law, as interpreted by the
courts, is to examine and approve budgets introduced by the executive
authorities and to approve (not create or decide upon) taxation and public
- expenditure, while it is for the executive authorities to formulate policy,
expressing it in terms of legislation and financial proposals.> When
paragraph (c) of Cap. 2A is interpreted in the context of the respective
powers and functions of LegCo and executive authorities in relation to
financial proposals under the Basic Law, I consider that in order for a
condition to be within the scope of paragraph (c¢) of Cap. 2A, the
condition should relate to how FS may expend the moneys approved for
the relevant purposes.

The First and Secon“d Motions

9. I note that the First Motion proposes that the approved moneys
may only be used by FS to meet the expenses under the "Design-Build-
and-Government Operate" procurement model. The Second Motion
proposes that in relation to the expenses for the construction of the Indoor
Sports Centre and the Public Sports Ground in the Sports Park, the
approved moneys may only be used by FS to meet the relevant expenses
under the "Design-Build-and-Government Operate" procurement model.

10. By FCR(2017-18)14, the Government is seeking the funding
required for the construction of the Sports Park under the "Design-Build-
and-Operate" procurement model whereby the party awarded with the
contract ("the Contracted Party") will be responsible for operating the
entire Sports Park while the design and construction cost will be funded
by the Government.

11. I consider that the effect of the First and Second Motions is to
change the Government's procurement model of the Sports Park from
being operated by the Contracted Party to one where the Government has
to bear the responsibility of operation. In my view, what are proposed in
the First and Second Motions relate to the procurement model to be
adopted, not how FS may expend the moneys approved for the Sports
Park within the meaning of paragraph (c) of Cap. 2A.

The Third Motion

12.  The Third Motion requires the Government to include the
procurement model of "Design-Build-and-Government Operate" as an

2 Refer to Leung Kwok-hung v President of Legislative Council [2007] 1 HKLRD 387,
CFI, paras. 67 and 68.
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option and to give priority to the procurement model of "Design-Build-
and-Government Operate" in the tendering process for the construction
work of the Sports Park. In my view, this motion concerns the tendering
process and does not relate to how FS may expend moneys approved for
the construction of the Sports Park.

The Fourth, Fifth and Sixth Motions

13.  The Fourth, Fifth and Sixth Motions require the Government to
include various terms and conditions in the contract to be entered with the
Contracted Party for the construction of the Sports Park. These terms and
conditions include requiring the Contracted Party to conduct both public
consultation and consultation with athletes once every five years, the
manner in which the public open space within the Sports Park is to be
managed and the terms of payment to the Contracted Party. In my view,
the proposed conditions proposed in these three motions relate to how the
Government should enter into contract with the Contracted Party. They
do not relate to how FS may expend the moneys approved for the
construction of the Sports Park.

14.  For the reasons set out in paragraphs 9 to 13 above, I consider that
the above six motions do not fall within the scope of paragraph (c) of
Cap. 2A, and hence are out of order pursuant to RoP 30(3)(c) and
paragraph 37 of FCP.

15. As regards the Administration's view that the First, Second and
Third Motions, if passed, will give rise to additional expenditure
chargeable to Government's general revenue and thus should be subject to
the restriction under RoP 31(1), since I have decided that the three
motions do not fall within the scope of paragraph (c) of Cap. 2A and
hence should be ruled out of order, it is not necessary for me to consider
whether they would have a charging effect as suggested by the
Administration.

The Seventh Motion |

16. The Seventh Motion proposes that FS may only expend the
approved moneys for the construction of the Sports Park after 1 July 2018.

17.  The Administration considers that the proposed condition in the
Seventh Motion is not relevant to how the moneys from CWRF as
approved by FC may be expended by FS under the Government's
proposal in FCR(2017-18)14 on the ground that the Government is
seeking FC's approval to commence expending the approved moneys
within the 2018-2019 financial year. The Administration has not



- 5.

provided further explanation on how and why the proposed condition of
expending moneys after 1 July 2018, which could fall within the 2018-
2019 financial year, is not relevant to the Government's proposal.

18.  Counsel to FC advises me that in determining the admissibility of
the Seventh Motion, I need to consider whether what is proposed in this
motion is a condition, limitation or exception on the way FS may expend
the moneys from CWRF for the purpose concerned.

19.  Insofar as the Seventh Motion specifies or sets a limit on the date
from which the approved moneys may be expended, and given that there
is no information suggesting that what is proposed in the motion is
inconsistent with the Government's financial proposal or would have the
effect of frustrating the financial proposal in question, I consider that the
motion seeks to impose a condition or limitation on how FS may expend
the moneys approved by FC for the construction of the Sports Park and
hence is within the scope of paragraph (c) of Cap. 2A. 1 must however
point out that I come to the above view based on the information
available to me at the time of making this ruling and this is not meant to
be a precedent on how I will consider the admissibility of future motions
proposed to be moved by members under paragraph 21 of FCP.

My ruling

20. I rule that Mr CHU Hoi-dick may move his Seventh Motion under
paragraph 21 of FCP. '

21.  As regards the other six proposed motions, I rule that they are out
of order. In accordance with RoP 30(3)(c), the notices of these motions
shall be returned to Mr CHU.

(CHAN Kin-por)
Chairman
Finance Committee

Encls.
22 June 2017
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