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Addresses



PRESIDENT: May I remind Members again that under Standing Order 14(5), no debate may arise on the addresses, but I may permit short questions seeking elucidation on matters raised in the addresses.





1995 Annual Report by the Commissioner of the Independent Commission Against Corruption



MR ARCULLI RONALD: Mr President, as a member of the Advisory Committee on Corruption, I have pleasure in introducing the 1995 Annual Report by the Commissioner of the Independent Commission Against Corruption (ICAC), which is tabled today in this Council.



	February 1995 marked the 21st anniversary of the ICAC; the coming of age of an organization which has had such a profound and positive effect on the lives of Hong Kong citizens.  During the landmark year, the Commission, supported by the Administration, sought to implement the recommendations of the ICAC Review Committee Report relating to the Commission's structure, powers and accountability.  The recommendations that could be implemented administratively have already been incorporated into the Commission's practice.  Those that required statutory amendments ─ mainly the transfer of certain powers to the courts ─ were at year's end still being considered by this Council.  The Commission is confident that the proposed amendments will further enhance the Commission's transparency and accountability without adversely affecting its investigative effectiveness and efficiency.



	The number of corruption reports made to the ICAC reached a peak in 1993 and 1994, but in 1995 there was a levelling off with a 10% decline.  There is no ground for complacency and the Commission remains vigilant in its fight against corruption.

	In 1995, a survey showed that 98% of Hong Kong people supported the work of the ICAC.  This was very reassuring to the Commission.  Public confidence is reflected in the willingness of complainants to identify themselves and, as a result, during the past three years, two thirds of the complaints received were capable of investigation.



	The Legislative Council election in September 1995 involved each area of the Commission in different ways: advising candidates and electors on the provisions of the Corrupt and Illegal Practices Ordinance; participating in the review of the elections after they had been held; and receiving and investigating allegations of offences relating to the elections. 247 reports of alleged breaches were received.



	During the year, the ICAC gave full support to the Commissioner of Police and his senior management in their ongoing anti-corruption drive.  This was done mainly through the Police/ICAC Operational Liaison Group, the Force Anti-Corruption Strategy Steering Committee and the Police Corruption Prevention Group; on all three bodies, the Commission is represented by senior officers.



	Public education on the evils of corruption and enlisting support for the Commission continued their momentum in 1995.  The Campaign on Business Ethics, introduced in 1994, seeks to encourage all chambers of commerce, trade associations, listed and major companies, to formulate a code of conduct.  By year end, over 60% of these organizations had formulated a code; another 27% were in the process of doing so.  As the promotion of business ethics is a long- term commitment, the Hong Kong Ethics Development Centre was set up in May 1995 under the auspices of the ICAC.  Its work is guided by an advisory committee, comprising representatives from six major chambers of commerce.  Simultaneously, a Support Clean Government programme began, with the support of the Civil Service Branch.  In phase one, a practical guide on corruption prevention was distributed to 4 500 senior managers, followed up by seminars.



	In tabling this report, the last produced by Mr Bertrand de SPEVILLE, I would like to record our appreciation of his fine leadership during his three years as Commissioner.  I would also like to join him in thanking the members of the various ICAC advisory committees for their valuable work and support during the year and all the Commission staff for their loyalty, dedication and efficiency.

1995 Annual Report of the Independent Commission Against Corruption Complaints Committee



MR ALLEN LEE: Mr President, on behalf of the ICAC Complaints Committee, I present the 1995 Annual Report of the Committee to this Council.



	One of the recommendations of the ICAC Review Committee is that all the committees of the ICAC should submit annual reports to the Governor which should be published.  The aim is to keep the community informed of their work.



	This is the Committee's first annual report published by itself.  Previously, the ICAC annual reports included a brief section on the work of the Committee.  With this small booklet, the Committee introduces itself, its operation, and the work carried out in the past year.



	Any comments on the report may be directed to the Secretary of the Committee.





ORAL ANSWERS TO QUESTIONS



PRESIDENT: I have given permission for Dr LEONG Che-hung to ask a question of a notional character and which relates to a matter of public importance.  I am satisfied that sufficient private notice has been given to the Government to enable the question to be answered.  Dr LEONG Che-hung, please ask your question.





Chief Secretary's Visit to North America



DR LEONG CHE-HUNG asked: Will the Chief Secretary give a full account to this Council of her recent visit to North America?





CHIEF SECRETARY: Mr President, my recent visit to the United States covered seven cities.  I visited Seattle, San Francisco and Boston before launching a major Hong Kong promotion in New York, Dallas and Los Angeles.  My last stop was Washington DC.



	The objectives of the visit were firstly, to promote business ties between Hong Kong and the United States; secondly, to enhance cultural links; thirdly, to increase understanding of and discuss concerns about, the transitional arrangements and recent developments in Hong Kong; and fourthly, to follow up on the Governor's earlier visit to Washington to lobby for unconditional Most Favoured Nation (MFN) extension for China.



	In Seattle, San Francisco and Boston, I met with government leaders, local businessmen, and academics.  Specifically, I spoke at Stanford University, Harvard University and Massachusetts Institute of Technology on Hong Kong's transition.



	New York was the first leg of the Hong Kong-United States 1996 promotion.  This was my fourth major overseas promotion.  Since 1993, similar promotions have been organized in Europe, in the United States and in Japan.



	The key element in the promotion was the business conference held in New York, Dallas and Los Angeles organized with customary efficiency by the Hong Kong Trade Development Council.  Entitled "Hong Kong ─ Strategic Business Partner for the Pacific Century", the conference featured top Hong Kong businessmen and senior government officials as speakers.  I also delivered a keynote speech at each of the three conference luncheons.  In addition, there were workshops on financial services, high-tech manufacturing and tourism in Hong Kong.



	Other promotion-related activities included gala dinners, receptions, fashion shows featuring the work of Hong Kong designers, film festivals, concerts by the Urban Council's Hong Kong Chinese Orchestra, the Hong Kong Tourist Association's "Hong Kong Wonders Never Cease" promotion and a HK TVB variety show featuring some of Hong Kong's top singers at the Universal City Walk in Hollywood, which was broadcast in Hong Kong and through cable network in the United States.  I also spoke to academics at the University of California in Los Angeles.



	Concluding my United States tour, I visited Washington DC where I held meetings with senior officials of the United States Administration including Secretary of State, Warren CHRISTOPHER, Secretary for the Treasury, Robert RUBIN and the National Security Adviser, Anthony LAKE.  I also met with key members of both the House and the Senate including the Chairman of the Senate Finance Committee, William ROTH, Chairman of the House Asia and Pacific Subcommittee, Doug BEREUTER and the newly elected Senate Majority Leader, Trent LOTT.  My purpose was to emphasize the importance to Hong Kong of unconditional MFN renewal for China, to discuss the prospects of permanent MFN, to stress our commitment to the protection of intellectual property rights and to explain how we were preparing for the transition and some of the challenges ahead.



	Over a period of three weeks, I delivered 26 speeches and held numerous meetings with United States Government officials, local government leaders, politicians, chambers of commerce, business associations and community organizations which have a particular interest in Hong Kong.  On the media side, I held six press conferences, and gave eight media interviews and met with seven editorial boards.  We also published a special Hong Kong supplement in each of the three cities covered by the promotion.  All our promotion events received extensive coverage in the media and were very well attended.



	The visit was well worthwhile and, I believe, met all of the objectives which I referred to earlier.  The active participation of members from both the public and private sectors in the promotion enabled us to make a far greater impact on our American audiences than either party could achieve on its own.  Together, we were able to underline Hong Kong's strategic role in the Asia Pacific region, our economic strength and generally to instil confidence in continued investments in Hong Kong after 1997.



	It is clear that there is continuing strong interest in Hong Kong and considerable support for everything that we are doing to secure our future.  I stressed the United States's increasing stakes in Hong Kong and therefore the importance to the United States of a smooth transition.  All my contacts made it clear that they look forward to full and faithful implementation of the Joint Declaration and Basic Law.  Inevitably, I was asked to respond to specific concerns over the transition, including the threat of a provisional legislature, protection of human rights, press freedom, and so on.  I dealt frankly with these concerns.  At the same time, I drew attention to how much had been achieved in the past twelve years since the signing of the Joint Declaration to turn the promises of a "high degree of autonomy" and "Hong Kong people ruling Hong Kong" into a reality.  On the whole, I was able to project a reasonably positive picture of Hong Kong's future whilst acknowledging that there were still difficulties which remain to be resolved to ensure that the key elements of Hong Kong's success remain intact after 1997.





PRESIDENT: Dr LEONG, do you wish to raise a supplementary?





DR LEONG CHE-HUNG: Mr President, there is no doubt that the Chief Secretary has gone through a very tiring yet successful trip on behalf of Hong Kong and I am sure all Members of this Council would join me in thanking her for doing this for us.



	In her address, especially in the last paragraph, the Chief Secretary mentioned that she dealt frankly on issues concerning the threat of a provisional legislature, protecting human rights and press freedom.  I wonder whether the Chief Secretary could expand on this?





CHIEF SECRETARY: Mr President, it is perhaps not surprising to this Council that the main concern raised with me during my tour of the United States was the threat of a provisional legislature to replace the current legislature.  I took the opportunity to reiterate the Government's very clear stance on this and I will repeat this now.  



	The Government's position on the provisional legislature is that we remain opposed to the establishment of a provisional legislature.  We consider a provisional legislature to be both unnecessary and unjustified.  The current legislature was elected in open and fair elections in September of last year.  We had a record turnout of voters at that election.  The current legislature clearly enjoys the support of the entire community, and in terms of continuity and confidence within the community, it is clearly desirable for the current legislature to transit 1997 and for Members to be able to serve out their full four-year term.  



	But perhaps not surprising either, the question was put to me that many people have now asserted that it is inevitable that the provisional legislature would be established and what was the Government's stance on this.  I took the opportunity again to restate that if the Chinese insisted on proceeding ─ and I said at the same time that we were hoping very much to continue to persuade the Chinese not to proceed with a provisional legislature ─ but if they were determined to do so, then I think it is for the Chinese side to explain to the community in Hong Kong and to the international community exactly how the provisional legislature would conform with the Basic Law and the Joint Declaration and, more importantly, how it would implement the principle of Hong Kong people ruling Hong Kong.



	I also made it clear at the same time that this Government is unable to provide any assistance for the establishment of a provisional legislature, nor would this Government do anything to undermine the functioning and credibility of the existing legislature.  In this context, we welcomed Mr QIAN Qichen's statement that on this side of 1997, only the Governor, the Privy Council and the current Legislature will exercise power and that there will not be two power centres.



	On the question of protection of human rights and press freedom, I went through, in a fair amount of detail, what the Administration has done to ensure that human rights, including press freedom, will be protected after 1997.  But at the same time, insofar as press freedom is concerned, I also pointed out that whilst the Government will do its share and remain committed to ensuring that nothing remains on our statute book that in any way inhibits press freedom, and that all our laws are fully consistent with the Bill of Rights Ordinance, I did at the same time point out that of course practitioners in the media, including journalists, reporters and publishers, also have a role to play in defending and upholding the integrity of their profession.





MR MARTIN LEE: Mr President, I see that the Chief Secretary told us that she "met with" various people in Washington, instead of "met" various people in Washington. Is it the intention of our Government now to introduce some Americanism into this Chamber to make Hong Kong really an international city?





PRESIDENT: I am not sure if Americanism is allowed in this Chamber.  Standing Orders read: only Cantonese and English can be used verbally, orally.





CHIEF SECRETARY: Mr President, I am not quite sure that the question really requires an answer.  Nor am I sure that "met with" is in any way very Americanized.

DR YEUNG SUM (in Cantonese): Mr President, the Chief Secretary has mentioned the Government's stance on the provisional legislature, both in the past and today.  However, it is the concern of many of our colleagues as well as members of the public that on the one hand she said that the Government is opposed to the establishment of the provisional legislature, and that the Civil Service would not provide any assistance, but on the other hand when she was abroad, she said that if the provisional legislature was to be established, it was hope that views from various sectors could be incorporated.  Can the Chief Secretary tell us whether the Government has taken a position just because of the political reality, but in fact its attitude towards the provisional legislature has softened?





CHIEF SECRETARY: Mr President, could I make it clear that the Government's position on the provisional legislature has not changed and remains as I have stated in my reply to an earlier supplementary question.  Of course, when I was in the United States, the question was put to me:  If the Chinese insisted on proceeding with a provisional legislature, what will be the concerns?  And I think I am reflecting the concerns of the people of Hong Kong, and indeed the concerns of the international investing public, in saying that clearly one of the concerns would be to see in what way, if the provisional legislature is established, it would actually implement the principle of Hong Kong people ruling Hong Kong and in what way it would conform with the requirements of the Basic Law.





MR HOWARD YOUNG: Mr President, judging from the Chief Secretary's reply, I think there is still a need to eradicate some confusions over reports and headlines such as "The Chinese Are Disbanding the Current LegCo".  I had better ask my question in Cantonese, Mr President.





MR HOWARD YOUNG (in Cantonese): Mr President, during her visit, did the Chief Secretary take the opportunity to clarify a confusion over the constitutional positions of the Legislative Council and the provisional legislature?  We always say that the Legislative Council should straddle 1997, but basically there is a constitutional problem, because only if the Royal Instructions and the Letters Patent are to be extended beyond 1997 can the Legislative Council straddle 1997.  However, if it is said that all the Members of this Council can continue to serve in the legislature after 1997 or to take part in it, then it will be both lawful and rational, and it can also avoid having any confusion over the constitutional position.  Can she tell us whether she had clarified this during discussions or when she met the people concerned?

CHIEF SECRETARY: Mr President, the constitutional position of the current Legislative Council is abundantly clear and I do not think requires any further clarification.  On the other hand, if questions are asked about the provisional legislature, then I think that is really for the Chinese side to establish its constitutional position.  And I repeat what I said in my two replies to the supplementary questions put to me just now.





MR LEE WING-TAT (in Cantonese): Mr President, what the Chief Secretary said in the United States on the provisional legislature would confuse the people of Hong Kong.  This is because when she was in Hong Kong, her position regarding the provisional legislature was distinctly one of disagreement.  However, when she was in the United States, she said that if China was to establish the provisional legislature, she hoped that it would include voices from different sectors.  Can the Chief Secretary tell us whether or not by saying so, she meant that a provisional legislature, even though constituted by appointment yet with different views included, would be able to represent the voices of Hong Kong people, and that it was acceptable to her for the Legislative Council elected in September 1995 by 1.5 million people to be replaced by a legislature constituted by appointment?





CHIEF SECRETARY: Mr President, could I make it clear that the question of "If there is a provisional legislature" is not a question that I have, as it were, raised on my own.  It was a question that was put to me in my numerous contacts with people in the United States and I was attempting to answer that question.





MISS EMILY LAU (in Cantonese): Mr President, recently Mr LU Ping, Director of the Hong Kong and Macau Affairs Office, was interviewed by two American television stations.  One can derive from this that the Americans may have a lot of worries and concerns over the 1997 issue.  Can the Chief Secretary inform us that during her several weeks of visit in the United States were the people she met, those in the administration or otherwise, or people of various sectors, all having a lot of worries and concerns over Hong Kong, especially in respect of freedom, the rule of law, democracy and the question of corruption?







CHIEF SECRETARY: Mr President, I did indeed encounter the concerns that the Honourable Miss Emily LAU raised just now.  I think the chief concern centres broadly around China's commitment to implementing the high degree of autonomy and Hong Kong people ruling Hong Kong after 1997.  And specifically, the concerns revolve around continuity in our legislature, China's commitment to protecting human rights, press freedom, and so on.





PRESIDENT: Honourable Members, as we have a fairly long agenda today, I will allow around one hour only for the six regular questions for which notice has been given.  To enable Members to make more effective use of this one hour and ask as many supplementary questions as possible, Members should keep their supplementary questions short and avoid long preambles and multi-barrelled questions.  If Members keep their questions succinct, Public Officers also will find it easier to answer them and provide the information required.





Public Interest Immunity Certificates



1.	MISS MARGARET NG asked: Mr President, it is learnt that in a recent criminal court case, the Chief Secretary signed two "public interest immunity certificates" claiming that certain documents should not be disclosed on the ground that it was in the interest of the public to protect the identity of the informant concerned.  The presiding Judge dealt with the certificates by ordering some of the documents in question to be disclosed, and it was subsequently held that there was no case to answer.  In this connection, will the Government inform this Council:



(a)	who decides that a public interest immunity certificate is necessary in any given case; and what guidelines will be taken into consideration before a decision is made to request the Chief Secretary to sign a public interest immunity certificate;



(b)	of the number of public interest immunity certificates signed by the Chief Secretary in the past three years; and









(c)	whether the Chief Secretary has ever refused to sign any public interest immunity certificate in the past three years; and if so, in how many cases?





ATTORNEY GENERAL: Mr President, in the case referred to in the question, the Chief Secretary issued two public interest immunity certificates, the first claiming immunity in relation to 56 documents and the second in relation to 10 documents.  After considering the certificates and examining the documents, the Judge ordered disclosure of 14 of the documents covered by the first certificate and one document covered by the second certificate.  The Judge's decision that there was no case to answer was unrelated to the content of the documents which were disclosed.



To answer the specific questions:



(a)	the decision to issue a public interest immunity certificate is that of the Chief Secretary after taking legal advice from the Crown Solicitor.  The categories of document in respect of which public interest immunity may be claimed and the procedures for considering and making claims are governed by the common law and also, in civil cases, by rules of court;



(b)	since the beginning of 1993, the Chief Secretary has signed eight public interest immunity certificates (five in criminal proceedings, three in civil proceedings).  Two of the cases (one criminal, one civil) have not yet proceeded to trial and the certificates have not therefore been produced;



(c)	during the period referred to in the question, the Chief Secretary has not refused to sign any public interest immunity certificate.





MISS MARGARET NG: Mr President, would the Attorney General elaborate on the categories referred to in subparagraph (a), particularly in the case referred to in my question?  The certificate was issued for the protection of an informer and I understand that protection of informers is one of the categories.  My question is: Whether, when it concerns the protection of an informer, the Chief Secretary will categorically issue such a certificate?  And in the case I referred to, the particular informer had actually disclosed his identity as an informer to the Court of Appeal.  In that case, why did the Chief Secretary still consider it necessary to protect his identity?



	Secondly, with reference to subparagraph (b) ......





PRESIDENT: Miss NG, could we take one supplementary at one time.





MISS MARGARET NG: Mr President, may I just explain simply that my question relating to (b) is also with reference to the categories.  I just wonder if the Attorney General would tell us what categories these other certificates relate to?





PRESIDENT: Please proceed.





MISS MARGARET NG: That is all, Mr President, just the five criminal proceedings, three civil proceedings and what are the categories under which the certificates are being issued?  





ATTORNEY GENERAL: I think I picked up about four supplementaries in that, Mr President.  Public interest immunity, rarely claimed, as the figures show, is claimed when it is considered not to be in the public interests that documents should be produced at trial, whether in civil or criminal proceedings.  It is a procedure, as I say, that is very rarely resorted to.  The law relating to public interests is, as the Honourable Member knows, developing rapidly.  The circumstances giving rise to the issue of a public interest certificate vary enormously from case to case and will have to be considered on the facts of each particular case.  



	In relation to informers, it is, Mr President, a general principle that it is not in the public interests to disclose documents that reveal the identity of informers, unless to do so would be to prevent a miscarriage of justice.  And the reason for that is that disclosure will undermine the confidence of informers in the assurances given to them by the police that their role in the provision of information would be safeguarded.



	Let me say, Mr President, a little bit about the circumstances of this case.  Before the trial began, prosecuting counsel had disclosed, as was his duty, to defence counsel, copies of the police notebook entries and the file records which revealed that one of the co-conspirators in this case was the informer.  Following that disclosure, the defence then requested the prosecution to disclose further information relating to all previous contacts between the informer and the police.  The Chief Secretary was advised that if the information contained in the documents was disclosed to the defendants, the safety of the source of information would be put at risk and other potential sources would be discouraged from providing information.  Mr President, as you will know, it is an invaluable part of the police operations in the detection and prevention of crime that rely on information provided by informers.  The principle to which I have referred is one of very long standing and is part of the common law.



	As for the five categories covered in subparagraph (b), as I said, two of the cases have yet to come to trial and I do not think it would be appropriate for me to reveal before trial what is in those public interest immunity certificates.  In relation to the remaining six, two of the certificates were produced in relation to this trial.  That leaves four.  I will consider those certificates and see how much I can properly reveal to the Honourable Member, bearing in mind that in those cases in which the certificates were produced, the Judge in each case upheld the certificate and did not order the disclosure of any of the information or any of the documents contained in them.  (Annex I)





PRESIDENT: Miss NG, I will return to you after other Members have raised their supplementaries.





MR MARTIN LEE: Mr President, I have two; may I ask one first and join the queue later?  Is there a convention in Hong Kong that the Attorney General will automatically sign every public interest immunity certificate put before him or her, or is there any discretion ever exercised by the Chief Secretary in the past?





ATTORNEY GENERAL: I think Mr LEE was referring to the Chief Secretary in the first part of his supplementary question, not the Attorney General.  I should explain, Mr President, that in relation, specifically to criminal proceedings, because the Attorney General is the prosecutor, the Attorney General plays no part in the advice given to the Chief Secretary in relation to public interest immunity certificates, for reasons that will be well understood by the Honourable Member.  



	The short answer, Mr President, is no.  On each occasion, advice is furnished to the Chief Secretary as to what are the documents for which disclosure is sought, advice is furnished as to what is the public interests, the Chief Secretary is invited to read all the documents and to form her own judgment ─ her own judgment ─ as to whether or not in the light of the advice supplied, it would be in the public interests to produce the documents or it would be in the public interests not to produce the documents, in which case the Chief Secretary reads all the documents and considers the advice.  So it is not an automatic procedure at all.





MR JAMES TO (in Cantonese): Mr President, when the Chief Secretary signed these public interest immunity certificates, had she ever sought legal advice or the advice of the British Secretary of State for Foreign and Commonwealth Affairs in any case?  If so, why and under what circumstances?





ATTORNEY GENERAL: Mr President, as I have indicated in my main answer, the Chief Secretary signs public interest immunity certificates having taken the advice of the Crown Solicitor.  It is the Crown Solicitor who provides legal advice to the Chief Secretary.  I am not aware of any occasion on which the Crown Solicitor has felt it necessary to approach the Foreign and Commonwealth Affairs Office or any other government official, but I can certainly ask him.  As I have explained in relation to an earlier supplementary in relation to criminal proceedings, I play no part in the issue of public interest immunity certificates, but I will certainly double-check with the Crown Solicitor and furnish a written reply.  (Annex II)





MISS MARGARET NG: As to the answer under (b), I am content to wait for the Attorney General's further information, but for the moment, I wonder if the Attorney General could tell us which categories these certificates fell under; whether they are all relating to informers or whether they involve other kinds of categories?



ATTORNEY GENERAL: Mr President, I think it is self-evident that in relation to civil cases, there will be no certificates relating to informers.  It is unusual to have informers in civil cases.  In relation to the criminal cases, as I have said already, two of the certificates out of the five were produced in this case, and we know what happened there.  One case has yet to go to trial.  That leaves two.  I will have to make enquiries.  But I would wish to stress the point that I have made already and, that is, that public interest immunity does not readily lend itself to categorization and I would not want the Honourable Member to think that one can assign particular meanings to particular categories.  As I have said, I will endeavour to find out and provide a written reply.





MR MARTIN LEE: Mr President, has any Chief Secretary ever in the past refused to sign any public interest immunity certificate, either in civil or criminal cases?  And if yes, how many?





PRESIDENT: Mr LEE, I think it is only reasonable to impose a time limit or else there will be no end to the research efforts.





MR MARTIN LEE: Perhaps within the memory of the Attorney General, is he aware of any instance in the past where any Chief Secretary has refused to sign any public interest immunity certificate?





ATTORNEY GENERAL: I am relieved, Mr President, that Mr LEE has reduced the timeframe from about 150 years to 28; not that that will make the task very much easier.  I will have to see what I can come up with.  I should add, Mr President, that prior to 1992 when we started keeping central records of public interest immunity certificates, the certificates were placed on file.  I will have to see whether the task of going through many hundreds of civil and criminal litigation files will be justified to produce the information sought, but once again, I will do my best.  (Annex III)





MR MARTIN LEE: I do not want him to rush to do it, he can have the summer vacation to do it.



PRESIDENT: 1 July 1997.





MR JAMES TO (in Cantonese): When the Crown has to ask the Chief Secretary to sign these certificates, for instance, in a civil case, counsel of which rank will be responsible to make such applications?  In criminal cases, will such applications be made only by prosecutors of the rank of Crown Prosecutors?





ATTORNEY GENERAL: Mr President, I thought I had made it clear that the legal advice was provided by the Crown Solicitor both in civil and criminal proceedings, and it is the Crown Solicitor personally who considers the documents for which production is sought and furnishes the advice.  



	Mr President, I do not want to prolong it, but I do want to emphasize one point which I hope comes out from this answer and, that is, that the ultimate arbiter, the ultimate determinant of whether or not documents are properly covered by a public interest immunity does not rest with the Government, does not rest with the Chief Secretary, it rests with the courts.  It is for the courts, ultimately, to decide whether or not it is in the public interests for documents to be produced.  I thought I would re-emphasize that point, Mr President.





PRESIDENT: Mr TO, are you claiming that your question has not been answered?





MR JAMES TO (in Cantonese): Mr President, I believe the Attorney General has misunderstood my question.  It was indicated under part (a) of the main reply that the Chief Secretary ......





PRESIDENT: Could you do it succinctly please, you do not need to elaborate your question.





MR JAMES TO (in Cantonese): I believe the Attorney General has misunderstood my question.  I mean before the Crown Solicitor gives legal advice to the Chief Secretary, there has to be a division in the Government, perhaps a civil division to deal with civil cases and a criminal division to deal with criminal cases.  When these two divisions make separate applications to the Chief Secretary to sign the certificates, counsel of which rank will submit the applications for the Chief Secretary to form her own judgment in the light of the advice given by the Crown Solicitor?





ATTORNEY GENERAL: Mr President, it does not work that way.  In relation to criminal proceedings, in the light of the law that has evolved in the last five years, it is the duty of the prosecution to make available to the defence all unused material.  And some Honourable Members will know that that encompasses all material the prosecution has available, including material that they do not intend to rely on at the trial.  Because it is important that questions of public interest immunity are not taken by those who are prosecuting, there is a Standing Instruction from the Director of Public Prosecutions that if any question arises as to whether or not documents should be made available to the defence, that advice should be sought by the Crown Solicitor.  He will then examine the documents and form his own judgment as to whether or not a case for public interest immunity certificate arises.  If he does so conclude then he will advise the Chief Secretary, and that is how the procedure works.  



	In relation to civil proceedings, as I have said in my main answer, the procedure is governed by Rules of the Supreme Court, and also by Standing Instructions, General Regulations, issued to all civil servants about the procedures to be followed when claims for public interest immunity certificates are to be sought in civil proceedings.





Rental and Service Contracts Signed by Persons under 18



2.	MR LO SUK-CHING asked (in Cantonese): The use of pagers by teenage students is becoming increasingly common and is causing concern among schools as well as parents.  In view of this, will the Government inform this Council whether, in respect of those rental and service contracts entered into with persons below the age of 18, any guideline has been issued to the paging service operators requesting them to seek the consent and countersigning of the parents or guardians of such persons; if not, whether consideration will be given to formulating such guidelines?



SECRETARY FOR ECONOMIC SERVICES (in Cantonese): Mr President, there are no provisions under the Telecommunication Ordinance or the licences for the operation of paging services requiring paging service operators to obtain the consent and countersigning of the parents or guardians of persons under the age of 18 when they enter into rental or service contracts with such persons.  The Telecommunications Authority is, however, aware of public concern about the use of pagers by minors and has recently issued a circular letter to all paging service operators seeking their co-operation to make it a requirement for any service contract they have with minors to be countersigned by their parents or guardians.  The paging service operators are seriously considering the matter.  Some major operators have already changed their policy to comply with our advice, while others already have such a policy in place.  





MR LO SUK-CHING (in Cantonese): I am very glad that the Government has responded so promptly.  Will the Government inform this Council how supervision will be conducted to implement these guidelines or proposals? 





SECRETARY FOR ECONOMIC SERVICES (in Cantonese): Mr President, the circular letter was issued recently.  As I said, some operators have been very co-operative, which, I think, is due to self-discipline.  These operators have already occupied one third of the market share.  We will of course keep track of the situation to see if it will deteriorate, and whether the paging service operators have acted in compliance with the circular letter.





DR ANTHONY CHEUNG (in Cantonese): Mr President, although the Government has not enacted laws to require that teenagers under 18 must ask their parents or guardians to countersign the relevant contracts, the Secretary said a circular letter has been issued.  Could I ask the Secretary, according to information the Government has on hand, what specific harm is being done to persons under 18 through obtaining a pager, so that the Government can more convincingly advise operators about the problem?





SECRETARY FOR ECONOMIC SERVICES (in Cantonese): Mr President, we have recently received complaints referred to us by Members of this Council.  The matter has also been reported in the media.  In a nutshell, everyone is concerned about teenagers under 18, some being students aged 13 or 14, who have signed contracts without knowing their contractual obligations at the time of signing.  Such obligations may, for example, require that they must pay a six-month service charge, which they may not be able to afford.  They may not have taken into account their financial positions then.  Some of them may not understand the contractual obligations.  On the other hand, pager companies take certain risks when they sign contracts with these teenagers.  The contracts are signed subject to common law rules.  Depending on the nature of the contracts, they may not be legally binding under certain circumstances.  In other words, paging service operators need to face certain risks as they sign contracts with teenagers under 18.  That is why we have recently advised paging service operators accordingly.  I think both parties to the contracts, namely the teenagers and paging service operators, should consider requesting the parents or guardians to countersign the contracts. 





MR CHOY KAN-PUI (in Cantonese): Mr President, will the Government inform this Council whether the Education Department has issued guidelines to schools about the position they should take in handling the issue of teenage students using pagers?





PRESIDENT: I am afraid this is outside the scope of the original question.





MR JAMES TO (in Cantonese): Mr President, when the Telecommunications Authority (TA) issued the circular letter, had it taken into account the worries of schools and parents, that is, had the TA consulted the Education Commission or the Commission on Youth before it issued the letter?  Also, will the TA likewise seek co-operation from service operators of other telecommunication equipment; in other words, will it require them to ask teenagers to obtain consent from their parents before signing contracts?





PRESIDENT: I am afraid the first part of the supplementary is outside the scope of the original question.  The second part, Secretary.







SECRETARY FOR ECONOMIC SERVICES (in Cantonese): Other than pagers, I think the most commonly used telecommunication equipment is the cellular phone, about which we do not have to take any action.  Cellular phone service operators are clever enough not to sign contracts with teenagers below 18.  The reason is simple: they doubt whether teenagers can afford it, as bills for cellular phones can be very expensive.





Returning Hong Kong Residents with Foreign Nationality



3.	MR JAMES TO asked (in Cantonese): Mr President, the Standing Committee of the National People's Congress of the People's Republic of China (PRC) has passed a draft document clarifying how the PRC's Nationality Law would apply in the Hong Kong Special Administrative Region (SAR) from 1 July 1997.  It is stated in the document that Hong Kong residents with foreign nationality may declare their foreign nationality to the relevant authorities of the SAR by producing valid documents.  In this connection, will the Government inform this Council of its stance on such an arrangement and whether it has sought clarification from the Chinese officials concerned regarding the following:



	(a)	whether returning Hong Kong residents with foreign nationality who do not declare their foreign nationality will be deemed to be Chinese nationals; if so, what the response of the Chinese officials is;



	(b)	whether returning Hong Kong residents with foreign nationality will automatically obtain the permanent SAR resident status after they have declared their foreign nationality, or whether they must go through certain procedures such as making an application or a declaration before they can obtain such status; if so, what the response of the Chinese officials is;



	(c)	the legal basis on which returning Hong Kong residents who have declared their foreign nationality can obtain the permanent SAR resident status and enjoy the rights and obligations pertaining to that status, such as political rights and the obligation to pay tax; if so, what the response of the Chinese officials is; and







	(d)	how the authorities concerned will deal with the question of the nationality and permanent SAR resident status of children born in Hong Kong to returning Hong Kong residents who have declared their foreign nationality; if so, what the response of the Chinese officials is?





SECRETARY FOR SECURITY (in Cantonese): Mr President, on the basis of documents published by the Chinese side, including the interpretation of the Chinese Nationality Law passed by the Standing Committee of the National People's Congress, we understand the Chinese side's position to be as follows:



	First, all Hong Kong residents of Chinese descent who were born in Chinese territory, including Hong Kong, will be considered as Chinese nationals.  If such a person in the SAR also possesses a foreign nationality he may, if he wishes, make a declaration of change of nationality.  To do this, he will need to present valid documentation to the Immigration Department of the SAR Government.



	Secondly, after the declaration of change of nationality has been approved by the Immigration Department of the SAR, a person who was previously regarded as a Chinese national will be treated as a foreign national.  In order to acquire the right of abode in the SAR, such a person would have to satisfy the requirements under Basic Law Article 24 sub-article (4), that is he would have to reside in Hong Kong ordinarily for a continuous period of seven years and have taken Hong Kong as his place of permanent residence.



	Thirdly, according to Article 26 of the Basic Law, permanent residents of the SAR will have the right to vote and the right to stand for election in accordance with the law.  However, there is no correlation between permanent resident status and liability to tax.  Under Article 42 of the Basic Law, any person in Hong Kong, whether or not he has a right of abode in the SAR, has the obligation to abide by the laws in force in the SAR, which will include the law relating to taxation matters.  Under the Inland Revenue Ordinance, it is the territorial source of the income or profits, not the permanent resident status of the person concerned, which is the deciding factor in respect of the person's liability to tax.  



	Having said that, I must emphasize that many detailed questions, including those mentioned in the Honourable James TO's question, must be resolved before the Government can take a position on the arrangements for non-Chinese nationals to acquire the right of abode envisaged by the Chinese side.  We are continuing our discussions with the Chinese side under the auspices of the Joint Liaison Group.  It remains our objective to obtain satisfactory answers to all these questions as soon as possible.  Such discussions are covered by the confidentiality provision of the Joint Declaration, and it would not be appropriate for me to disclose the details of our exchanges with Chinese officials.  If and when we are able to reach a satisfactory conclusion to these discussions, we would obviously make clear publicly the precise arrangements agreed with the Chinese side.





MR JAMES TO (in Cantonese): Mr President, I would like to refer to the question of position, which the Secretary for Security has mentioned in the second paragraph of his reply.  He says that Article 24 of the Basic Law provides that, in order to acquire the status of a permanent resident, a foreign national would have to reside in Hong Kong ordinarily for a continuous period of seven years and have taken Hong Kong as his place of permanent residence.



	While the position of the Hong Kong Government or the British Government on this issue is "would have to reside in Hong Kong ordinarily for a continuous period of seven years", the wording in the Basic Law is "before or after the establishment of the Hong Kong Special Administrative Region (SAR) ".  I would like to ask whether the Secretary's position is in favour of "before or after"?  In other words, if a person has resided in Hong Kong for seven years before acquiring a foreign citizenship, will he also be included in this category?



	My question concerns the position of the Hong Kong Government and the British Government.





SECRETARY FOR SECURITY (in Cantonese): Mr President, as Mr TO has said, concerning this issue, the Joint Declaration states that "before or after 1997".  I do not intend to discuss here the actual arrangements of its implementation in detail, because we are discussing this issue with the Chinese side.  What are the arrangements to be conceived by the Chinese side?  Are they practicable?  Will they give rise to some undesirable repercussions?  Will they be inconsistent with the Basic Law in one way or another?  These are the questions we are discussing with the Chinese side.





PRESIDENT: Mr TO, are you claiming that your question has not been answered?





MR JAMES TO (in Cantonese): Yes, the Secretary has not answered my query.  According to the Government's interpretation of this provision, does it include the seven years before the establishment of the SAR?



	If the Government does not want to answer, it can decline to answer but the Secretary's reply has not indicated whether he has decided to answer or not, or whether the Government has a position on this issue.





SECRETARY FOR SECURITY (in Cantonese): Mr President, Article 24 sub-article (4) of the Basic Law refers clearly to "Persons not of Chinese nationality who have entered Hong Kong with valid travel documents, have ordinarily resided in Hong Kong for a continuous period of not less than seven years and have taken Hong Kong as their place of permanent residence before or after the establishment of the Hong Kong Special Administrative Region".  In this regard, the period before or after 1997 is included in the condition stated in Article 24 sub-article (4).  This is not a question of whether we accept this condition or not; it has in fact been stated as such in the Joint Declaration and the Basic Law.





PRESIDENT: Perhaps next time, Mr TO, you may wish to ask whether or not the Chinese side and the British side have different interpretations of the relevant Article 24 sub-article (4).





MR HOWARD YOUNG (in Cantonese): Mr President, in the last part of his reply, the Secretary said that he hopes the two sides will reach a satisfactory conclusion to this issue through discussions.







	I want to ask the Hong Kong Government whether the so-called satisfactory conclusion that they are striving to reach in their discussions will only be conclusions in principle.  In fact, there is no need for these conclusions to be too specific, for we can leave it to the Immigration Department of Hong Kong to enforce the Nationality Law following the formation of the team-designate or legislation enacted by the future Hong Kong Government or the SAR Government, instead of seeking instructions from the Central Government on each occasion.





SECRETARY FOR SECURITY (in Cantonese): Mr President, I want to bring up two points: first, everyone is well aware that the matters contained in the documents published by the Chinese side, including the interpretation of the Chinese Nationality Law passed by the Standing Committee of the National People's Congress, all concerned with principles.  In this respect, everyone is also very clear that a whole series of problems concerning the details will come up.  When we are to study and look for solutions to problems pertaining to the nationality, immigration and right of abode, it is very difficult to focus on the principles only and leave out the details because everyone is under a different situation and everyone is anxious to find out what the future arrangements will be and what impact these arrangements will have on them.  I believe that as far as maintaining confidence during the transition period to 1997 is concerned, if we can come up with and make known a definite solution to this problem, with all the relevant details finalized, the confidence of those concerned will be boosted.



	As regards the question of legislation, I also want to take this opportunity to clarify certain things because some newspaper have reported that the Hong Kong Government does not agree to help the Chinese Government to enact legislation in this respect.  I want to clarify that should we come up with a satisfactory conclusion in the discussions with the Chinese side on the right of permanent abode, we are definitely willing to make changes and take necessary actions to amend the Immigration Ordinance so that it can be consistent with the relevant provisions in the existing legislation and the Basic Law.  As far as this issue is concerned, I want to make it very clear that we have never refused to introduce legislation as reported in some newspapers.  We just do not see the need to do so.  If we can resolve the problem in advance, there is no need for us to wait till after 1997 to introduce legislation.  The advantage is that, the sooner we introduce legislation, the sooner the affected people will find out what impact the matter will have on them in future.



MISS EMILY LAU (in Cantonese): As the Secretary has said, this matter is very complicated as well as very sensitive.  Many people are very much concerned about it and so are many foreign governments.  I want to ask the Secretary whether there is a timetable for the negotiation which is now underway.  He has just mentioned the question of legislation.  Is the Government aiming at getting a whole set of arrangements ready by 1 July next year so that the people who return to Hong Kong at that time will know immediately what to do?  If this target cannot be achieved, will there be a great confusion causing serious problems?



	Mr President, I want to ask the Secretary how this target is set and whether both the Chinese and the Hong Kong Governments wish to have all matters settled by legislation before 1 July next year so that the governments of foreign countries and everyone returning will know immediately what to do and the relevant government officials will also know how to handle the various applications.





PRESIDENT: Whether or not there is a timetable, Secretary?





SECRETARY FOR SECURITY (in Cantonese): Mr President, our target is very simple.  We hope to be able to resolve satisfactorily this problem which concerns so many people, hopefully by 1 July 1997 or even earlier, and to determine through legislation in what manners such matters are to be resolved in future, so that everyone will be clear what impact the arrangements will have on them in future.



	From our many discussions with the Chinese side, we have learned that the Chinese side also recognizes the urgency in resolving this problem.  I believe that if we can discuss the matter and work together as soon as possible in the days to come, we will be able to resolve this problem and even enact legislation before 1 July 1997.  We should be able to achieve that.





Western Corridor Railway Consultancy Contracts



4.	MR AMBROSE LAU asked (in Cantonese): In regard to the proposed Western Corridor Railway project which straddles 1997, will the Government inform this Council:



	(a)	of the number of consultancy contracts expected to be awarded by the Kowloon-Canton Railway Corporation (KCRC) in addition to the consultancy contracts at a total cost of $434 million already awarded so far; what the areas of study and the costs of consultancy contracts expected to be awarded are; and whether the Chinese side will be consulted before these consultancy contracts are awarded; and



	(b)	what preparatory or preliminary work, consultancy studies and design works of the project have been completed now; and whether the KCRC has notified, or obtained the agreement of, the Government before undertaking the consultancy studies and design works?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, as a next stage of their consultancy work, KCRC plans to carry out a series of technical studies, comprising 20 contracts and costing approximately $750 million.  To date 11 of them costing approximately $560 million have been tendered, but no contracts have yet been awarded.  The scope of these technical studies will cover the entire railway from West Kowloon to Tuen Mun Central, Lok Ma Chau and Lo Wu; details are annexed to this reply.



	These technical studies are essential for developing the Western Corridor Railway (WCR) project from the present conceptual level to a level of detail that is sufficient to establish a firm alignment, resolve key engineering and other issues identified, and improve the accuracy of the estimated project cost.  In other words they will provide the necessary information to support in-depth consideration and decisions by the Government.



	KCRC's present estimate is that the project will require some 400 ha of land, of which 270 ha of government land will need to be cleared and 130 ha of private land resumed.  These involve a large number of residential, agricultural, commercial and village areas, as well as more than a thousand graves.  According to a preliminary assessment recently completed by the Lands Department, this resumption and clearance exercise will take about five years to complete.  This suggests that construction is likely to have to begin later than envisaged in KCRC's proposed programme, and that the target completion date will have to be revised accordingly, to beyond 2001.  



	Given this development, it may no longer be necessary for KCRC to proceed with their planned technical studies all at the same time.  Government has therefore asked KCRC to consider limiting at the present stage the scope of the studies to those which are essential for establishing a firm alignment for the WCR, so as to minimize the requirements for land resumption and clearance.



	Following completion of the technical studies, and when Government has decided to proceed with the project, KCRC will need to commission more consultancy contracts for detailed design and construction supervision work.



	On the question of consultation with the Chinese side referred to by the Honourable Member, Government has kept the Chinese side of the Joint Liaison Group informed of developments of the WCR project.  We have also undertaken to consult them before any decision that would commit the future Special Administrative Region Government (SARG) is taken.  I would emphasize that the technical studies are part and parcel of the overall planning process.  They are only preparatory work which do not on their own commit the Government or indeed the future SAR Government to going ahead with the project.



	As regards part (b) of the question, the consultancy studies completed by KCRC so far have led to their submission of the Full Proposal on the project to Government.  This Proposal:



	(a)	contains an outline scheme for the railway, preliminary cost estimates and financial analysis;



	(b)	provides a preliminary assessment of key legal, land, transportation, engineering and environmental issues that need to be further addressed;



	(c)	sets out KCRC's views on the engineering feasibility and financial viability of the project; and



	(d)	provides a basis for discussion between KCRC and the Government, and for further technical studies to be carried out.





	KCRC has, since submission of the Proposal, been making preparations for the technical studies, and has called for tenders for 11 consultancy contracts.  Shortlisted tenderers have been identified but, as I have mentioned earlier, no contracts have been awarded.



	In summary, KCRC has been carrying out studies since 1991 on or related to the WCR project, all in full compliance with the obligations and powers laid down in the KCRC Ordinance.  The Corporation is not required to specifically notify, or obtain agreement from, the Government before undertaking the consultancy studies and design work.  Nevertheless, the Government is in close liaison with the Corporation over the various aspects of the Proposal and has therefore been kept informed of these studies.

 

																Annex



Scope of Technical Studies



	-	alignment reviews;

	

	-	stations and structural alternatives;



	-	performance requirements for the various railway systems, including rolling stock, train control and signalling, traction power, telecommunications and freight management;



	-	environmental/traffic/drainage impact assessments;



	-	ventilation studies;



	-	safety and reliability studies;



	-	interfaces with the Light Rail system;



	-	connections to the existing MTR and KCR systems;



	-	sub-surface geotechnical investigations;



	-	development of more accurate quantities and cost estimates; and



	-	detailed definition of land requirements.



MR AMBROSE LAU ( in Cantonese): Mr President, in the fourth paragraph of his reply, the Secretary said that the Government has asked KCRC to consider limiting at the present stage the scope of the studies.  However, in case KCRC disregards the Government's request and clings obstinately to their studies, what measures can the Government take to prevent KCRC from doing so, so that the taxpayer's money will not be wasted?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, on the day I attended the board meeting of KCRC, I conveyed the Government's intention to the Directors who said that they welcomed this recommendation.  I believe they will continue their discussion with the Government on how to limit the scope of technical studies so as to minimize the need for land resumption and clearance. 





MR EDWARD HO: Mr President, according to the Secretary's reply, the exercise of resumption of land and clearance will take about five years to complete.  Can he please advise this Council when resumption is scheduled to start and also whether it means that the construction of the railway could not start until all the land resumption and clearances have been done?





PRESIDENT: I think the supplementary could be more usefully tackled at a motion debate next week.  You are asking for a timetable for land resumption which is not within the scope or the main purpose of the original question.



	

MR EDWARD HO: Mr President, I merely wanted to ask for clarification of the statement because the Secretary in his main reply said it takes five years to complete.  I just want to ask whether that means that the railway could not start until the completion of the resumption exercise?





SECRETARY FOR TRANSPORT: Mr President, the land resumption exercise cannot start until a number of things have been achieved, including the determination of the alignment.  This is precisely why we want to do further technical studies in order to enable us to make a decision on the alignment of the railway.  And secondly, we need to ascertain the extent of the problem of the land resumption.  I should mention for this Council's information that a planning team within the Lands Department has been set up precisely to look into the resources required.  Until the information is to hand, I am afraid I cannot ......

PRESIDENT: Secretary, your answer is outside the scope of the original question.





SECRETARY FOR TRANSPORT: I beg your pardon, Mr President?





PRESIDENT: I allowed that question simply because it is seeking a very simple answer to a very simple question.  Can the project proceed before all land have been resumed?





SECRETARY FOR TRANSPORT: I am afraid not, Mr President.





MR SIN CHUNG-KAI (in Cantonese): Mr President, under the KCRC Ordinance (Cap. 372), the KCRC is empowered to build the Light Rail System which runs from Tuen Mun to Yuen Long and the Kowloon-Canton Railway.  However, the Western Corridor Railway is not included.  Yet, KCRC has already spent some $400 million on its technical studies.  Is it ultra vires to do so?





SECRETARY FOR TRANSPORT (in Cantonese): KCRC has submitted a proposal to the Government because the Government requested it pursuant to the instructions of the Executive Council.  After having submitted the proposal, KCRC said that they wanted to continue with certain technical studies.  In response to their wish, the Government, in February 1996, issued them a KCRC (Permitted Activities) Order through the endorsement of the Legislative Council with the aim of providing a legal basis for them to continue with their technical studies.





MR RONALD ARCULLI: Thank you, Mr President.  On the question of land resumption, could the Secretary tell us when the Mass Transit Railway was built, whether the commencement of the project started before all the land that was required were resumed?









SECRETARY FOR TRANSPORT: Mr President, I am afraid I do not have the information at hand.  Can I provide it in writing?  (Annex IV)





MR WONG WAI-YIN (in Cantonese): Mr President, in the first part of his answer, the Secretary mentioned that these technical studies are only preparatory work.  So neither the Hong Kong Government nor the future SAR Government is obliged to implement these plans solely because these studies have been undertaken.  I would like the Secretary to explain what he said. Does he mean that the Western Corridor Railway will not necessarily be constructed even though these studies have been undertaken?  If so, does it mean that the hundreds of millions of dollars spent will go down the drain?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, strictly speaking, the study result can be ignored and the project can be set aside.  However, I have to emphasize that the Government has all along given much weight to the Western Corridor Railway and really has the intention to build it.





MRS MIRIAM LAU (in Cantonese): Mr President, in the second paragraph of the main reply, the Secretary mentioned that the Government needs the necessary information derived from these technical studies to support its decisions.  Last year, the Finance Committee of this Council approved the allocation of $45 million to the Government for hiring consultants in order to conduct preliminary feasibility study on the Western Corridor Railway.  Can the Government inform us whether the consultancy, on which $45 million has been spent by the Government for hiring it, is also responsible for technical studies?  If yes, why was there no mention of technical studies in the documents seeking the approval of $45 million?  There was no mention of these technical studies at the meeting of the Panel on Transport held in January either. Yet the Government has misled Members by saying that the Government would be able to make a decision on the Western Corridor Railway after the consultancy has assessed the feasibility?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, when the Government applied for funding from the Finance Committee, it had given the Finance Committee a rough picture of the scope of the project which will be undertaken by the consultancy.  I believe it was impossible for us to give every detail.  Of course, we will certainly provide a detailed reply upon Members' request.





KCR's Dividend Payment to the Government



5.	MR ERIC LI asked (in Cantonese): The Kowloon-Canton Railway Corporation (the Corporation) recorded after-tax profits of around $1.1 billion and $0.9 billion in 1994 and 1995 respectively.  However, the Government did not request the Corporation to pay to the Government a sum from the Corporation's net profit in these two years under section 9(1) of the Kowloon-Canton Railway Corporation Ordinance.  In this connection, will the Government inform this Council:



	(a)	of the basis and considerations for the Government not to ask the Corporation to make the above payment to the Government; and whether the Government's decision was related to the expenses which the Corporation will spend on consultancy studies concerning the proposed Western Corridor Railway project;



	(b)	whether it knows if the Corporation will seek to secure loans to pay for the expenses in connection with the above consultancy studies; and



	(c)	whether the Government has discussed with the Managing Board of the Corporation the question of the Corporation making payment to the Government for this year and thereafter; if so, what the outcome is?





SECRETARY FOR TRANPOSRT (in Cantonese): Mr President,



	(a)	In 1994, Government decided not to direct KCRC to make payments primarily in view of KCRC's plans to spend in 1995 $3 billion on capital improvements including $120 million on the preliminary studies relating to the Western Corridor Railway (WCR) proposal.







		In 1995, Government again decided not to direct KCRC to make payments on broadly similar grounds, namely KCRC's plans to spend in 1996 $2.5 billion for upgrading facilities and services, $1.5 billion on further studies relating to the WCR proposal and $500 million for the redemption of bearer bonds which would mature during the year.



		The decisions not to direct KCRC to make payments were to enable KCRC to plough back profits to meet their funding requirements.  It is worth noting that in the four years 1990-1993, Government directed KCRC to make payments averaged about $144 million per annum.



	(b)	We understand that KCRC intend to raise a $3 billion loan later this year.  This will form part of KCRC's working capital to meet the Corporation's overall operating requirements, including the expenditure items listed in the answer to part (a) of the question.  It is not appropriate to make artificial allocations of the working capital towards individual expenditure items.



	(c)	Government will consider each year whether KCRC should be directed to make payments in that year in the light of the finances and business plans of KCRC.  In so doing, Government will take the views of the KCRC Managing Board.  No separate discussion is held with the Board specifically on the question of such payments.



		As regards payments for this year and thereafter, Government has so far not taken a decision.





MR ERIC LI (in Cantonese): Mr President, I have studied the accounts of the Kowloon-Canton Railway Corporation (KCRC) for the past three years in great detail and I know very clearly that KCRC's main source of revenue is from the operation of the existing railway service and the little proceeds generated from the development of real estate in 1994.  Its only borrowing was the $500 million bearer bonds issued on 18 October 1991.  In other words, its revenue in 1994-95 was all generated from the operation of the existing railway service.  Can the Government explain to this Council whether it has any established policy under which a certain payment must be made to the Government for its investments?  Why did the Government not ask for this payment in 1994-95 but plough the money back into the Western Corridor Railway (WCR) instead?  Besides, the $3 billion that KCRC raised at the end of 1995, which was definitely a planned borrowing, together with the some $1 billion generated from the operation of the existing railway service each year, make up a total of some $4 billion cash.  How much of this $4 billion cash is intended for studies relating to the WCR?  And regarding the fund for studies on the WCR, does it come from borrowing or from the revenue generated from the operation of the existing railway service?





SECRETARY FOR TRANSPORT: Mr President, may I ask the Secretary for the Treasury to give an answer to this question.





SECRETARY FOR THE TREASURY (in Cantonese): Mr President, the first point that Mr LI asked just now is whether the Government has required that KCRC must pay the Government a certain sum of money from its surplus each year, similar to the payment of interest.  The answer is no.  As the Secretary for Transport has made it very clear in his main reply, each year, we have to look at the overall finances and business plans of KCRC before we can decide how much we should ask KCRC to pay to the Government from its profit.



	The second part of his question concerns the borrowing plans of KCRC this year.  Obviously, as the Secretary for Transport has said earlier, the loans are obtained to meet the overall operating expenditure of KCRC.  Under the circumstance, it is indeed difficult to specify which part of the capital is spent on which particular item of expenditure.  Although KCRC planned at the outset to spend $1.5 billion on studies relating to the WCR, as the Secretary for Transport has said in his reply to question four, KCRC now needs to reassess these studies and a decision can only be made subsequent to discussions with the Government.  Therefore, KCRC will also need to reassess its actual financial expenditure for this year.





MR SIN CHUNG-KAI (in Cantonese): Mr President, I would like to follow up on the question of the Honourable Eric LI.  The revenue from train tickets constitutes the main source of income for KCRC.  Now part of the revenue surplus or profit is spent on the construction of the WCR, is it the Government's policy to subsidize the construction of the WCR with the operation of the existing railway service or to directly inject capital into the construction of the WCR?



SECRETARY FOR TRANSPORT (in Cantonese): Mr President, according to the information we obtained from KCRC, neither do they intend nor deem it necessary to subsidize the construction of the WCR with the existing operation of the railway service.  On the question of injection of capital, the Government is carefully looking into this area and has not yet reached a decision.





MR CHEUNG HON-CHUNG (in Cantonese): Mr President, according to the Government's reply, we can see that the Government has to spend $1.62 billion in total on studies relating to the WCR and it is going to obtain a loan of $3 billion for working capital in the coming year.  In so doing, does it not give people the impression that KCRC is making the users of the Kowloon-Canton Railway to subsidize the construction of the WCR?  Has the Government reneged on its previous promise that users of the existing railway service will not be made to subsidize the WCR?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, I would have to repeat the reply that I gave earlier.  Neither does KCRC intend nor deem it necessary to subsidize the construction of the WCR with the revenue generated from its existing operation.





MRS SELINA CHOW (in Cantonese): Mr President, the $1.5 billion that KCRC allocated for consultancy studies relating to the WCR is a considerable sum of money.  As there are two government officials sitting on the Managing Board of KCRC, may I ask what procedures and monitoring measures are in place within the Managing Board and the Government for these two officials to make certain that this $1.5 billion will be spent in a most economical and effective way; and what procedures are in place to attain the highest possible level of transparency, thereby keeping members of the public well-informed?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, the Managing Board of KCRC has procedures established that each year's budget has to be submitted to the Managing Board for approval.  There are certainly many items contained therein which are related to research studies and expenditures for other purposes and the Managing Board is thus informed of these spending.  There are also other procedures set up to this effect.  For example, prior approval of the Managing Board is necessary before KCRC can proceed with any contract which amounts to over $20 million.  On the question of transparency, I can say that as a corporate body wholly-owned by the Government, KCRC is obviously accountable to the Government and the Government is accountable to the Legislative Council.  Each year, KCRC is required to submit its annual report for our approval.  Subsequently, the report will be submitted to the Financial Secretary, who will then table the report and the audited figures at the Legislative Council for deliberation.





PRESIDENT: Mrs CHOW, are you claiming that your question has not been answered?





MRS SELINA CHOW (in Cantonese): In answering the latter part of my question, the Secretary for Transport only referred to general cases.  I actually asked him about the consultancy studies on the WCR but he did not say how the consultancy studies on the WCR will be conducted with the highest level of transparency such that members of the public will be kept well-informed.





PRESIDENT: Secretary, the $1.5 billion?





SECRETARY FOR TRANSPORT (in Cantonese): Mr President, the fund that KCRC requested remains unused.  As we have mentioned earlier, we are asking for a narrowing of the scope of studies and, as I said just now, the Government will certainly discuss with KCRC over the narrowing of the scope before these studies can proceed.





MR ERIC LI (in Cantonese): Mr President, in his main reply the Secretary for Transport evaded the question on whether the Government has discussed with the Managing Board of KCRC but he noted that the Government will take the views of KCRC.  I would very much like to know what has happened in the KCRC Managing Board?  What is the true story?  What views did KCRC give the Government?  Did the Government decide not to ask for a dividend payment on account of these views or did it not ask for a dividend payment of its own accord?  The fact is that the money is spent but the Government said it is not a kind of borrowing and that it is neither generated from the Eastern Railway nor an indirect injection of capital.  Does KCRC and the KCRC Managing Board know where exactly the money has come from?





PRESIDENT: I regard that to be highly argumentative.





SECRETARY FOR TRANSPORT: Mr President, may I ask the Secretary for the Treasury to provide an answer to this question.





SECRETARY FOR THE TREASURY (in Cantonese): Mr President, the Government decided in 1995 not to ask KCRC to make any dividend payment mainly because it had taken into consideration the proposals submitted to the Government by the Chairman of KCRC.  In submitting the proposals to the Government, the Chairman of KCRC reflected the views of the KCRC Managing Board.  In respect of studies relating to the WCR, KCRC's accounts show that this item is covered in some major areas of expenditure.  Obviously, this item of expenditure is to be drawn from the overall resources of KCRC and so it is very difficult to specify from which part the money has come from.





Housing Authority Expenditure on Publicity Programmes



6.	MR FREDERICK FUNG asked (in Cantonese): Mr President, it is learnt that the Housing Authority spent about $2.72 million in 1995-96 on publicising the policy of "Safeguarding the Rational Allocation of Public Housing Resources", in which $1.3 million was spent on publicity in newspapers and on radio and television.  On the other hand, the accumulated expenses on publicizing the "Rent Assistance Scheme" since its implementation in 1992-93 only amounted to some $580,000, averaging about $145,000 per year.  In this connection, will the Government inform this Council if it is aware:



	(a)	of the reasons for such a disparity in the expenses on publicizing the two housing policies; and







	(b)	whether additional provision will be made available for publicizing the "Rent Assistance Scheme" so that regular publicity can be launched in newspapers and on radio and television; if so, when the additional provision will be forthcoming; if not, why not?





SECRETARY FOR HOUSING (in Cantonese): Mr President, it would not be appropriate to compare publicity expenses for the Rent Assistance Scheme directly with those for the consultation document on "Safeguarding the Rational Allocation of Public Housing Resources".  The nature, scale, people targeted and approaches of the two publicity drives are basically very different.



	The purpose of the consultation document on "Safeguarding the Rational Allocation of Public Housing Resource" was to introduce a new policy to address the problem of "better-off tenants" living in public rental housing.  Since the proposals would have a direct bearing on all sitting and future public rental housing tenants, and were a fundamental issue of allocation and use of public resources, we had to handle the consultation with great care.  We aimed to encourage discussion among different sectors of the community through various channels, with a view to obtaining the widest possible feedback from the community within the three-month consultation period.  Hence the publicity expenses are incurred.



	On the contrary, the Rent Assistance Scheme is not a new policy.  It has been in operation since 1992.  The target group is confined to sitting tenants facing temporary financial difficulties.  So far, over 1 400 families have benefited under the Scheme.  The publicity expenditure incurred under this Scheme relates mainly to the use of posters, pamphlets and radio commercials.  Apart from these normal publicity activities, we also make use of other opportunities to promote the Scheme, for example, through daily contacts of Housing Department staff and Estate Liaison Officers with tenants.  We also remind those households in need to apply for assistance under the Scheme through notification letters to tenants on rent revision and the Housing Authority's bi-monthly newsletters.  The expenses incurred on these more direct promotion activities are not included in the publicity expenditure of the Rent Assistance Scheme.



	In 1996-97, we have budgeted for some $200,000 in connection with publicity of the Rent Assistance Scheme.  We will launch more newspaper advertisements and radio commercials, and revamp the package of printed materials on the Scheme.

PRESIDENT: For clarification, Secretary, when you used the words in the last paragraph "we have budgeted for some $200,000 in connection with publicity of the Rent Assistance Scheme", does that "we" refer to the Government or to the Housing Authority?





SECRETARY FOR HOUSING: Mr President, "we" here stands for the Housing Authority.





PRESIDENT: But, Secretary, you are not here to answer for the Housing Authority.





SECRETARY FOR HOUSING: Mr President, I am simply here stating the position of the Housing Authority in relation to a question presented by a Member of the Legislative Council.





MR FREDERICK FUNG (in Cantonese): Mr President, the Housing Authority is now distributing leaflets to the 30 000 so-called "super better-off tenants" who are affected by the policy of "Safeguarding the Rational Allocation of Public Housing Resources" and is asking them to fill up some forms.  However, the Housing Authority has not made any effort to help each of the estimated 40 000-odd households which are facing financial difficulties.  Will the Housing Branch consider doing some similar work in this respect?





SECRETARY FOR HOUSING (in Cantonese): Mr President, concerning those public housing tenants who are having temporary financial difficulties, the Housing Department certainly will take note of their problems.  As I have explained in the main reply, we will use different channels to contact the tenants directly, and we will also make use of other opportunities to promote this Scheme.  By working along both lines, I hope those in need can learn about this Scheme directly and apply for assistance.









PRESIDENT: I have the names of three Members on my list, I propose to draw a line there.





MR BRUCE LIU (in Cantonese): Mr President, will the Administration use the extra revenue generated from the better-off tenants policy to provide practical assistance to those households facing financial difficulties under the Rent Assistance Scheme?  For example, to further relax the criteria for them to apply for rent assistance so that more people will be benefited.  This relaxation can be used to publicize that the Housing Authority really intends to lend a helping hand to those households facing financial difficulties.





PRESIDENT: I am afraid this is outside the scope of the original question although you have been able to include the word "publicity" in your supplementary question.





MR LEUNG YIU-CHUNG (in Cantonese): Mr President, 1 400 households have received rent assistance from the Housing Authority since 1992, showing that there is a genuine potential need in the society.  Will the Government inform this Council why only $200,000-odd is allocated for publicity in the financial year 1996-97, but not $300,000-odd or $400,000-odd, or even more money to launch a more extensive and effective publicity programme, so that more households in need can learn about this Scheme?  What are the criteria for setting aside this sum of allocation?





PRESIDENT: Is the Secretary aware of the rationale of the $200,000 in the Housing Authority's budget for 1996-97?





SECRETARY FOR HOUSING (in Cantonese): Mr President, this is actually a question of doing it in a smaller scale because not too many public housing tenants have encountered temporary financial difficulties.  In fact, the promotion is very adequate because we have direct contacts with them in the housing estates, and we will also publicize through radio and television commercials and distributing leaflets.  We feel the existing channels can already serve this purpose.  Concerning the $200,000-odd allocated for publicity campaign, this is actually a budgeted figure only.  Certainly, we will enhance our promotion this year, for example, we will advertise in the newspapers to remind the tenants concerned.  In fact, the most effective way is to contact these tenants directly, and to distribute leaflets to remind them.





PRESIDENT: Mr LEUNG, are you claiming that your question has not been answered?





MR LEUNG YIU-CHUNG (in Cantonese): Yes.





PRESIDENT: Which part?





MR LEUNG YIU-CHUNG (in Cantonese): What I have just asked are the criteria for setting aside this sum, but he has not given me an answer.





SECRETARY FOR HOUSING (in Cantonese): Mr President, the $200,000 is actually not a sum determined by some very scientific means.  We believe an allocation of $200,000 is already a very reasonable figure for a small-scale publicity campaign.  According to our estimates, $200,000 is enough to cover the cost of printing pamphlets and leaflets and advertising in the newspapers.





MISS CHAN YUEN-HAN (in Cantonese): Mr President, I hope the Government can tell us about the criteria used by the Administration.  The Government has spent more than $2.7 million on the promotion of the policy on "Safeguarding the Rational Allocation of Public Housing Resources", but only $500,000-odd have been spent on publicizing the Rent Assistance Scheme since 1991.  It gives us an impression that more money will be spent on publicity if the policy concerned is to the advantage of the Government or it can generate money for the Government.  Does the Government use this as the criteria?  More money will be spent on publicity if the policy can make more money for the Government, less money will be allocated for publicity if the policy will bring deficit to the Government.  Is the Government using this as the criteria?  Will the Secretary please tell us what exactly are the criteria?

SECRETARY FOR HOUSING (in Cantonese): Mr President, we will not launch more publicity because some policies or tasks can increase the revenue of the Government.  We look at the cases or the new policy or proposal itself and decide whether it is particularly important, or whether it is the first time that it is presented for Hong Kong people to discuss.  If this is the case, the expenses on publicity will be more.  If it is already an established policy, that many people are aware of it and we have also publicized it before, then we only need to continue with our regular publicity to achieve our objective.  Therefore, the money budgeted by the Housing Authority is just for some general publicity efforts required.





WRITTEN ANSWERS TO QUESTIONS



Kennedy Town Redevelopment



7.	MR EDWARD HO asked: The sites surrounded by Kennedy Town New Praya, Catchick Street, Davis Street, Cadogan Street and Belcher's Street in Western District have been zoned as a Comprehensive Development Area for more than seven years, and there have not been plans by any public or private agencies to develop the sites comprehensively.  In view of this, will the Government inform this Council whether it has any definite plan for a comprehensive development of these sites and if not, whether it will apply to the Town Planning Board to re-zone these sites for residential or commercial uses so that the private property owners concerned can develop the properties on their own?





SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr President, the Hong Kong Housing Society (HKHS) obtained approval from the Town Planning Board in 1992 to carry out the Comprehensive Development Area (CDA) project in question.  HKHS subsequently found that if all the demands for compensation and rehousing by the owners and residents were to be fully met, the project would not be financially viable.  HKHS then considered a number of options for discussion with the Government on how the project could be taken forward.  In January 1996, the Government invited the Land Development Corporation (LDC) to study, on a "no commitment" basis, the feasibility of taking over the project from HKHS.  LDC put forward an initial proposal in March 1996 for discussion with HKHS and the Government.  We will conclude our consideration of the project as soon as possible, and hope to work out a feasible way forward on the implementation of the project before the Town Planning Board's approval to HKHS expires on 25 September 1996.  We have no plan at this stage to re-zone the area for other uses.





Post-registration Installation of Crashproof Headframes on Vehicles



8.	MR CHEUNG HON-CHUNG asked (in Chinese): Many vehicles (such as seven-seater private cars, light goods vehicles and light goods/passenger vans) are now installed with crashproof headframes after registration.  According to overseas studies reported in the press, pedestrians who are hit by vehicles installed with this type of headframes may suffer serious injury or death.  In view of this, will the Government inform this Council whether the installation of crashproof headframes on vehicles after registration is legal; if not, whether prosecution will be instituted against owners of such vehicles?





SECRETARY FOR TRANSPORT (in Chinese): Mr President, there is no evidence in Hong Kong to suggest that the anti-collision bars installed on some vehicles are hazardous to other road users.



	The fitting of anti-collision bars to vehicles does not constitute an offence under the Road Traffic Ordinance.  However, if any anti-collision bar obscures the lights or registration plates of the vehicle, or creates sharp projections that may endanger other road users, the owner of the vehicle is liable to be prosecuted under the Road Traffic (Construction and Maintenance of Vehicles) Regulations or the Road Traffic (Registration and Licensing of Vehicles) Regulations.  Any person committing such an offence is liable upon conviction to a maximum fine of $10,000 and to imprisonment for six months. 





Mortgage Corporation



9.	MR SIN CHUNG-KAI asked: Regarding the proposal to set up a Mortgage Corporation, will the Government inform this Council:



(a)	why, in addition to playing the role of an agency or a regulatory body in assessing the quality of mortgage pool, the Mortgage Corporation should take up the intermediary role which can be played by the private sector;



(b)	of the benchmark which will be adopted by the Mortgage Corporation in setting the price of the mortgage-backed securities (MBS);



(c)	of the difference in status between the MBS issued by the Mortgage Corporation and the Exchange Fund Notes issued by Hong Kong Monetary Authority;



(d)	whether it knows of any government-owned mortgage corporation in other countries which is incorporated as a private limited company; and



(e)	whether it knows of any central bank in other countries which runs profit-making businesses such as a mortgage corporation?





SECRETARY FOR FINANCIAL SERVICES: Mr President, 



(a)	A mortgage corporation is a financial intermediary operating on a commercial basis.  It typically purchases residential mortgage loans from loan originators and funds such purchase through the issue of debt securities.  It assesses the quality of the mortgage loan pool for the purpose of managing the credit risk of the mortgage loans it purchases.  It does not perform the credit assessment function for regulatory purposes.



	While the banking system has been playing a predominant role in the intermediation of mortgage funds, there is a major difference between intermediation by the banking system and that by a mortgage corporation.  Banks rely mostly on short-term funding (for example, short-term customer deposits and interbank deposits) to finance long-term mortgages.  A mortgage corporation, on the other hand, raises long-term funds to fund mortgage purchase, thus avoiding the maturity mismatch between its liabilities and assets.  A mortgage corporation thus helps to improve the robustness of the home financing system.

	As evidenced by the experience of mortgage corporations overseas, government support is essential for the successful operation of the corporation, especially at the initial stage, as this will greatly facilitate the acceptance of the corporation by the market.  This view is shared by the banking sector and capital market participants.



(b)	The price of the debt securities issued by the mortgage corporation will be determined by the market.



(c)	Under the proposal, the mortgage corporation will issue unsecured debt paper in the first phase, followed by the introduction of the mortgage-backed securities (MBS).  The unsecured paper will constitute the general obligations of the Mortgage Corporation,  The MBS will be backed by a pool of mortgages.  The revenue generated by the mortgage pool (that is, payment of principal and interest by mortgagors) will be passed onto the MBS holders.  Both the unsecured paper and the MBS issued by the Mortgage Corporation will not be guaranteed by the Government.

			

	The Exchange Fund Notes constitute the direct, unsecured, unconditional and general obligations of the Hong Kong Government for the account of the Exchange Fund.

	

(d)	As far as we are aware, Cagamas Berhad, the national mortgage corporation in Malaysia, is 20% owned by the Bank Negara Malaysia (central bank of Malaysia).  The remaining equity is owned by other financial institutions.  It is registered as a company under the Companies Act.  FANMAC Limited of Australia is 25% owned by the State of New South Wales and the remaining equity is owned by financial institutions.  It has been incorporated as a private company since its inception in 1986.  The Federal National Mortgage Association (Fannie Mae), the largest mortgage corporation in the United States, was set up and initially wholly owned by the United States Federal Government.  It was partitioned into two separate entities in 1968.  Fannie Mae became a listed company whereas the Government National Mortgage Association (Ginnie Mae) remains a government agency.





(e)	We do not have complete information on the various types of business undertaken by central banks/monetary authorities in other economies.  As far as we are aware, many central banks/monetary authorities conduct a wide range of activities, some of which may generate profits.  Notable examples include the management of official reserves, currency issue and the provision of securities clearing and settlement service.  Specifically in relation to mortgage corporations, we understand that Cagamas Berhad, the national mortgage corporation in Malaysia, is 20% owned by Bank Negara Malaysia, the country's central bank.  It is a profit-making institution earning RM61.8 million in 1994.





Road Construction at Tai Tam Area



10.	MR HOWARD YOUNG asked: There has been an increase in population in Tai Tam and its nearby areas as a result of the completion of a number of new residential projects in the area.  This has led to an increase in traffic volume which will increase the risk of traffic accidents occurring along the narrow road on the Tai Tam Reservoir dam connecting the eastern and south-eastern parts of Hong Kong Island.  In view of this, will the Government inform this Council whether it has any plan to widen the roads in the areas adjacent to Tai Tam, particularly the narrow road on the dam; if so, what the plans are; if not, why not?





SECRETARY FOR TRANSPORT: Mr President, there is a plan to widen the section of Tai Tam Road adjacent to the reservoir from a 5.0 m carriageway to a standard 7.3 m two-lane carriageway to provide a capacity compatible with the rest of Tai Tam Road.  The scope of the project comprises:



(i)	widening the section of Tai Tam Road over Tai Tam Tuk Reservoir Dam to a standard 7.3 m wide two-lane carriageway;



(ii)	improving the alignment with widening of the southern approach to the dam;



(iii)	construction of a 1.6 m wide pedestrian footpath alongside the carriageway;

(iv)	associated landscaping work; and



(v)	stabilization works to the dam, if necessary.



Subject to the allocation of the necessary resources, consultants will be appointed to undertake the site investigation and detailed design.  We expect work to commence towards the end of 2000 for completion in 2002.





Imprisonment of Persons under 18



11.	MISS CHRISTINE LOH asked: Before the abolition of capital punishment, persons who were under 18 years old convicted of murder were sentenced to be detained subject to Her Majesty's pleasure.  Will the Government inform this Council whether any thought has been given to the arrangements which would be made concerning the status of such prisoners in Hong Kong after 1997, when Her Majesty will no longer be able to signify her pleasure through the Governor in respect of Hong Kong prisoners?





SECRETARY FOR SECURITY: Mr President, under section 70 of the Criminal Procedure Ordinance (Cap. 221), which was repealed in 1993, the court could order a young offender who was under 18 when the offence was committed to be detained until Her Majesty' pleasure (HMP) shall be known.  There are now 24 persons serving such sentences.



	At present, the Governor may pardon or remit the sentence of any offender (including offenders detained under HMP) pursuant to Article XV of the Letters Patent.  After 30 June 1997, the Chief Executive will be similarly empowered under Article 48(12) of the Basic Law.





Control of Amusement Games Centres



12.	MR CHEUNG MAN-KWONG asked (in Chinese): Since the implementation the Amusement Game Centres Ordinance (the Ordinance) in December 1993, some amusement game centres are still found providing video games with obscene, gambling or violent contents and also allowing children to play these games in contravention of the licensing conditions for such centres.  In this connection, will the Government inform this Council of:



	(a)	the number of inspections conducted on amusement game centres as well as the number of amusement game centres inspected by the Television and Entertainment Licensing Authority (TELA) in 1994 and 1995;



	(b)	the total number of written warnings issued by TELA to those amusement game centres providing video games with obscene, gambling or violent contents, and the number of amusement game centres whose licences have been revoked or which have been prosecuted for providing such games, since the implementation of the Ordinance; and



	(c)	the total number of amusement game centres licensed to admit persons of the age of 16 and above which have been warned or prosecuted, or whose licences have been suspended, for admitting children under the age of 16 or wearing school uniform since the implementation of the Ordinance?





SECRETARY FOR BROADCASTING, CULTURE AND SPORT (in Chinese): Mr President, the replies to the three points raised in the question are:



	(a)	TELA conducted 1 363 and 1 345 inspections on amusement games centres in 1994 and 1995 respectively, involving 566 and 511 amusement game centres respectively;



	(b)	between December 1993 and May 1996, TELA issued 700 written warnings to those amusement game centres providing video games with obscene, gambling or violent contents.  No amusement game centre has had its licence revoked for offering such games, however, the licences of three centres were suspended.  15 amusement game centres have been prosecuted by the Police for providing such games; and

 

	(c)	between December 1993 and May 1996, 155 amusement game centres licensed to admit persons of the age of 16 and above have been warned for admitting children under the age of 16 or wearing school uniform.  177 amusement game centres have been prosecuted by the police on these grounds, but no amusement game centre has had its licence revoked or suspended.



Access for Emergency Vehicles in Village Clusters



13.	DR ANTHONY CHEUNG asked (in Chinese): At present, clusters of village houses and small houses built in close proximity to one another exist in certain areas of the New Territories, giving rise to concerns about the handling of emergencies in such areas.  In view of this, will the Government inform this Council:



	(a)	whether the granting of approval for the construction of village houses or small houses in such areas is subject to sufficient clearance being provided for access of emergency vehicles (for example, fire engines and ambulances);



	(b)	if the answer to (a) is in the negative, how it ensures that there is sufficient clearance in such areas for access of emergency vehicles in case of emergencies; and



	(c)	whether the authorities concerned have encountered any difficulty or delay in carrying out rescue operations in such areas in the past three years due to the above problem; if so, of the number of such cases?





SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS (in Chinese): Mr President,



	(a)	Although the provision of emergency vehicular access (EVA) is not a statutory requirement in approving the construction of small houses, the small house grant conditions require the grantee to provide at his own expense and to the satisfaction of the Director of Fire Services (DFS) suitable means of access for the passage of fire services appliances and personnel to any structures erected or to be erected on the lot.  Furthermore, the grantee shall at all times maintain such means of access and keep the same free from obstruction;

                       

	(b)	EVA is also planned in the layouts for village/small houses developments either through plan preparation or processing of planning applications in accordance with the requirement imposed by DFS.  For Village Expansion Areas, the provision of EVA always forms part of the total development package; and



	(c)	Fire Services Department has not encountered any difficulty or delay in carrying out rescue operations in such areas in the past three years.





Air Quality inside Road Tunnels



14.	MR CHOY KAN-PUI asked (in Chinese): Will the Government inform this Council whether the Environmental Protection Department (EPD) is responsible for undertaking tests on the air quality inside all existing road tunnels in the territory to ascertain if the air quality therein meets the standard set by the EPD; if so, what measures does the EPD have for monitoring the air quality inside the road tunnels in order to safeguard the public's health?





SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS (in Chinese): Mr President, the role of the Environmental Protection Department (EPD) is to assist Transport Department (TD) in vetting the air quality monitoring results submitted by the tunnel operators.  The Department also advises on measures to maintain acceptable air quality, for example, by issuing "Practice Notes on Control of Air Pollution in Vehicle Tunnels" in 1993 to all tunnel operators.  These Notes set down guidelines on the minimum requirements for three air pollutants: carbon monoxide, nitrogen dioxide and sulphur dioxide.



	The operation of the existing road tunnels, including the future Western Harbour Crossing, is governed either by legislation, or by the relevant terms of management contracts.  Both the legislation and the management contracts require tunnel operators to monitor continuously the concentration of carbon monoxide and to ensure that it does not exceed the prescribed limits.  The TD conducts weekly monitoring checks to confirm compliance.  These checks indicate so far that carbon monoxide concentrations are by and large within the legal limits.



	The Administration would wish to examine whether improvements to the arrangements for maintaining air quality within the tunnels for other emissions standards can be achieved.  The Administration will therefore discuss with the tunnel operators, as soon as possible, what further measures, such as the installation of nitrogen dioxide monitors, could be implemented to ensure an acceptable level of air quality in the tunnel.



On-staircase Drug Abuse in Private Buildings



15.	MR ALBERT CHAN asked (in Chinese): Recently, I have received numerous complaints from residents in Tsuen Wan concerning drug addicts taking drugs by injection in the staircases of private buildings and leaving behind a lot of used syringes.  Although I have referred such cases to the police on a number of occasions, the residents making the complaints have claimed that the situation has not improved.  In view of this, will the Government inform this Council:



	(a)	whether the Police will take action if members of the public who witness drug addicts taking drugs by injection in staircases report such cases through the "999" emergency hotline;



	(b)	what plans and measures are in place to tackle the problem of drug addicts taking drugs by injection in the staircases of private buildings; and



	(c)	of the effectiveness of the "high-rise patrol programme" which the Police had carried out in buildings located in crime blackspots; and whether the programme is still in place, if so, whether it will consider extending the areas covered by the programme?





SECRETARY FOR SECURITY (in Chinese): Mr President,



	(a)	The police respond to all reports of crime received through the "999" hotline, irrespective of the nature of the report.



	(b)	Regular police patrols will detect drug addicts taking drugs by injection in the staircases of private buildings.  The police has targeted known blackspots and will respond to reports of such crimes.  In buildings where drug addicts are known to have injected drugs in staircases, the Tsuen Wan District Office has encouraged the owners' corporations or Mutual Aid Committees to step up building management measures.  These include encouraging them to improve the lighting in public areas (for example staircases) of those buildings.



	(c)	"High-rise patrols" have long been a feature of regular day-to-day police work and are assessed to be very effective.  Their need varies from area to area, and their deployment is at the discretion of the area Police Commander who will take into account the specific circumstances of the area, including known blackspots.  On average, the Tsuen Wan district conducts 40 high-rise patrols daily.  These patrols cover, inter alia, those private buildings which have attracted crimes and/or complaints from the public of nuisances involving drug addiction.





Control on Contents and Pricing of Textbooks



16.	MR ERIC LI asked (in Chinese): In view of the large number of textbook publishers in the territory and the varied standards of the textbooks, will the Government inform this Council:



	(a)	of the measures in place to monitor the contents of textbooks;



	(b)	whether it will consider regulating the selling prices of textbooks; and



	(c)	whether it has any knowledge of the criteria adopted by schools in the selection of textbooks?





SECRETARY FOR EDUCATION AND MANPOWER (in Chinese): Mr President,



	(a)	The responsibility for monitoring the quality of textbooks rests  with the Education Department.  The Department has set up a Textbooks Committee to compile and issue a Recommended Textbooks List for kindergartens, primary and secondary schools.      The Committee is chaired by the deputy to the Chief Executive of the Curriculum Development Institute of the Education Department, and comprises representatives of Textbooks Review Panels. Members of these Panels comprise mainly practising teachers of relevant subjects drawn from public sector schools and Education Department subject specialists.

		If publishers wish to put their publications on the Recommended List, they may submit draft texts for review by the Textbooks Committee. The relevant Review Panels will check the drafts against the recommended syllabuses and guidelines endorsed by the Curriculum Development Council to ensure that the textbooks meet the Council's requirements and that their contents and formats are acceptable.



	(b)	In line with our established policy of minimum market intervention, Government does not and has no intention to regulate the price of textbooks.



		However, the Education Department issues a circular letter to schools annually advising schools to minimize the financial burden on parents which may arise from the purchase of textbooks.  These include:



		(i)	schools should consider the prices when selecting textbooks for their students and to provide the prices on school textbook lists for parents' reference;



		(ii)	school textbook lists should give full details of all textbooks required for the new term to ensure freedom of choice for parents in the purchase of new or second-hand copies;



		(iii)	students should not be required to purchase the latest edition of books printed in the school textbook lists if the earlier editions owned by students can still be used for learning with teachers' assistance; and



		(iv)	schools should not recommend supplementary teaching materials, such as exercises, tests, workbooks and so on unless there are good educational reasons.



	In addition, under an administrative "three-year rule", publishers wishing to revise their textbooks have to submit proposed revisions to the Education Department for vetting.  The Department normally endorses only those revisions which are significant or substantial.  The Education Department is also in regular contact with publisher associations on matters relating to publishing and vetting of textbooks.

	(c)	The Education Department advises schools to choose textbooks from its Recommended Textbooks List.  The main guiding principle is the specific educational needs of the students, which may vary from school to school.  The relevant subject sections of the Advisory Inspectorate of the Education Department provides advice to school authorities on the appropriate choice of textbooks as necessary.  The Education Department does not accept the fact that a school has a standing arrangement with a particular publisher as a valid reason for the choice of a particular textbook.





Student In-take of Engineering Faculty of Tertiary Institutions



17.	DR SAMUEL WONG asked (in Chinese): Will the Government inform this Council of:



	(a)	the respective numbers of students admitted to various Departments in the Engineering Faculty (including the Department of Computer Studies) in each of the tertiary institutions in the 1995-96 academic year; and



	(b)	the number of the above students who are already in possession of a Higher Diploma or Certificate in Engineering, as well as the number of such students who have been admitted directly to study in the second year of their programmes, in each of the tertiary institutions?





SECRETARY FOR EDUCATION AND MANPOWER (in Chinese): Mr President,



	(a)	The breakdown on the number of students admitted to various Departments in the Faculty of Engineering including the Department of Computer Studies in each of the seven tertiary institutions funded by the University Grants Committee (UGC) in the 1995-96 academic year is in Annex A.



	(b)	The number of students among those in Annex A who already possess a Higher Diploma or Certificate in Engineering and also those who are admitted directly to study in the second year of their programmes are in Annex B.



													  		Annex A



Student Enrolment of Engineering and Computer Studies 

for Academic Year 1995-96



� Institution��Subject� Level� City U�HKBU�CUHK�PolyU�HKUST�HKU���� Computer Science and Information Technology����������� Computer science and �SD�907�-�-�112�-�-�� information technology�UG�1 076�399�368�505�606�220���TPG�142�46�7�374�24�30���RPG�32�2�55�18�70�36���Sub-total�2 157�447�430�1 009�700�286����Engineering and Technology�����������Chemical engineering and materials techniques�UG

TPG�-

-�-

-�-

-�-

-�162

7����RPG�-�-�-�-�7����Sub-total�-�-�-�-�176������������Civil engineering �SD�-�-�-�191�-����UG�-�-�-�335�294����TPG�-�-�-�146�30����RPG�-�-�-�40�30����Sub-total�-�-�-�712�354������������Electrical and electronic engineering (including Computer engineering)�SD

UG

TPG�-

855

135�-

-

-�-

788

24�484

740

344�-

503

22����RPG�125�-�90�57�84����Sub-total�1 115�-�902�1 625�609������������Industrial engineering�SD�-�-�-�431�-����UG�115�-�-�226�150����TPG�23�-�-�-�48����RPG�10�-�-�16�23����Sub-total�148�-�-�673�221������������Mechanical engineering�SD�-�-�-�419�-����UG�192�-�91�312�230����TPG�11�-�-�79�27����RPG�10�-�7�14�27����Sub-total�213�-�98�824�284���������������� Institution��Subject� Level� City U�HKBU�CUHK�PolyU�HKUST�HKU�����������Surveying�SD �248�-�-�220�-����UG�217�-�-�227�-����TPG�-�-�-�66�-����RPG�2�-�-�7�-����Sub-total�467�-�-�520�-������������Other engineering �SD�277�-�-�326�-����UG�380�-�321�328�-����TPG�232�-�-�66�14����RPG�26�-�25�10�-����Sub-total�915�-�346�730�14������������Biotechnology�UG�-�-�-�58�-����TPG�-�-�-�13�13����RPG�-�-�-�-�-����Sub-total�-�-�-�71�13������������Textile and clothing technology�SD

UG�-

-�-

-�-

-�421

176�-

-����RPG�-�-�-�14�-����Sub-total�-�-�-�611�-������������Other technology�SD�-�-�-�11�-����UG�-�-�-�30�-����TPG�-�-�-�26�7����RPG�-�-�-�6�-����Sub-total�-�-�-�73�7������������Engineering and Technology Total�SD

UG�525

1 759�-

-�-

1 200�2 503

2 432�-

1 339�

1 518���TPG�401�-�24�741�168�454���RPG�173�-�122�164�171�169���All level�2 858�-�1 346�5 840�1 678�2 141��





Note



(1)	Since HKU is enrolled by faculty, detailed subjects breakdown is not available.



(2)	Lingnan College does not have an Engineering Faculty.  However, the College has a Department of Computer Studies, which is one of the four academic departments of the Business Faculty.  The total number of students enrolled in the BBA(Hons) ─Information Systems Steam is 118.



(3)	SD - Sub-degree

	UG - Undergraduate

	TPG - Taught postgraduate

	RPG - Research postgraduate



(4)	CityU - City University of Hong Kong

	HKBU - Hong Kong Baptist University

	CUHK - The Chinese University of Hong Kong

	PolyU - Hong Kong Polytechnic University

	HKUST - Hong Kong University of Science and Technology

	HKU - University of Hong Kong





 																Annex B



Number of students who possess a Higher Diploma/Certificate

in Engineering or admitted directly to study in second year



Institution�Higher Diploma/Certificate in Engineering� Admitted directly to second year������HKBU�nil�nil��CUHK�nil�nil��LC�nil�nil��HKUST�25 (full time)�1 (full time)��HKU�15 (full time)�6 (full time)��CityU�116 (full time) 

228 (part-time)�87 (full time)��PolyU�403 (both full time and          part time)�53 (both full time and       part time)��Disparity in Penalties for Rape and Incest



18.	MR FRED LI asked (in Chinese): Under the existing legislation, the maximum penalty for rape is imprisonment for life, whereas the maximum penalty for incest is imprisonment for seven years with the exception of those cases where the victims are under the age of 13 years.  In view of this, will the Government inform this Council:



	(a)	of the number of incest cases in each of the past three years;



	(b)	the reasons for such a disparity between the maximum penalty imposed for rape and that imposed for incest, having regard to the enormous trauma suffered by the incest victim; and



	(c)	whether it will review the penalties for rape and incest?





SECRETARY FOR SECURITY (in Chinese): Mr President,



	(a)	The number of incest cases reported to the police in the past three years is set out below:



			Year		Number of incest cases



		1993		7

		1994		7

		1995		6

	

	(b)	The maximum penalty of life imprisonment which applies to rape cases also applies to those cases where the defendant and the victim have an incestuous relation, provided that:



		(i) 	the victim does not consent to the intercourse; and 



		(ii) 	the defendant either knows that the victim does not consent, or he is reckless as to whether she consents to it.







		Also, a defendant may be subject to the maximum penalty of life imprisonment in case the incest victim is below the age of 13.  As regards the maximum penalty for incest of seven years, this only applies to cases involving victims aged 13 or above.



	(c)	We believe the maximum penalty of life imprisonment for rape is appropriate.  We are reviewing the maximum penalties for certain sexual offences including incest.





Singapore-Hong Kong Civil Service Exchange Programme



19.	DR DAVID LI asked: In view of the report that the Governments of Hong Kong and Singapore are exploring an exchange programme for civil servants of the two Governments, will the Government inform this Council:



(a)	of the objective of this exchange programme;



(b)	of the expected commencement date of the programme and its duration;



(c)	of the criteria to be adopted in selecting civil servants to participate in the exchange programme; and



 (d)	whether the Hong Kong Government will consider expanding the exchange programme to include other countries?





SECRETARY FOR THE CIVIL SERVICE: Mr President, the Hong Kong and Singapore Civil Services have had initial discussions on a proposal for an exchange programme for civil servants.  The objective of the programme is to enrich and broaden the exposure of the personnel employed in the respective civil service, and to enable cross fertilization of experience and expertise.







We are continuing discussion with the Singapore Civil Service on the details and the logistics of the exchange programme, including the commencement date, duration and criteria in selecting personnel.  We hope that in a few months' time, we would be able to send the first civil servant from Hong Kong to the Singapore Civil Service.



The Hong Kong Civil Service have broadly similar exchange programmes with the Civil Service in Australia and Canada.  These programmes bear the same objective as the one being proposed between Hong Kong and Singapore.  We may consider exploring similar programmes with other Civil Services should we see merit in so doing.





Protection of Wages on Insolvency Fund Payments



20.	MR LEUNG YIU-CHUNG asked (in Chinese): Will the Government inform this Council:



	(a)	of the total number of applications for ex-gratia payment from the Protection of Wages on Insolvency Fund (the Fund) in 1995-96, together with a breakdown of the applicants by trade; and



	(b)	how the Labour Department determines the target set out in its Performance Pledge of completing the processing of an application for ex-gratia payment within four to 10 weeks; and whether, in setting such a target, consideration has been given to the actual financial situation of the applicants?





SECRETARY FOR EDUDCATION AND MANPOWER (in Chinese): Mr President,



	(a)	In 1995-96, there were 6 730 applications for ex-gratia payments from the Protection of Wages on Insolvency Fund.  A breakdown of these applications by economic sector is as follows:

 







		Economic sector	No. of applications



		Manufacturing	2 728

		

		Construction	183



		Wholesale/Retail, Import and	2 806

		Export/Restaurants and Hotels	



		Financial and Business Services	213



		Personal Services	552



		Others	248



		Total	6 730



	(b)	The Performance Pledge of the Labour Department in respect of the Protection of Wages on Insolvency Fund is to complete the processing of applications and the issue of ex-gratia payments to applicants within four to 10 weeks after the filing of winding-up or bankruptcy petition against an employer or after the Legal Aid Department has recommended payment without a petition.



		In processing the applications, the Wage Security Unit of the Labour Department has to collect wage and employment records from the applicants and their employers, interview the parties concerned and verify the applicants' claims before payments can be made.  The time taken in completing these steps varies from case to case.  In setting the Performance Pledge, the Labour Department has taken into consideration the actual operational experience and the need to provide prompt relief to applicants.  In the past two years, the Labour Department has streamlined the procedures and deployed more manpower for handling the applications.  As a result, the average time required for payment to be made from the Fund dropped from six months from the date of petition against the employer for 1993-94 to 2.1 months for 1994-95.  At present, an applicant will normally receive payment from the Fund within one month.  This is a significant improvement.

		The Labour Department has also set up a telephone Hotline since February 1996 to provide assistance to hardship cases.  So far, 30 applications have been received through the Hotline and 20 applicants have been granted advance payment from the Fund.





MOTIONS



BIRTHS AND DEATHS REGISTRATION ORDINANCE



THE SECRETARY FOR SECURITY to move the following motion:



"That with effect from 15 July 1996 the Births and Deaths Registration Ordinance be amended -



(a)	in section 9(2), by repealing "$110" and substituting "$120";



(b)	in section 9(3), by repealing "$540" and substituting "$590";



(c)	in section 13(2), by repealing "$110" and substituting "$120";



(d)	in section 13(3), by repealing "$340" and substituting "$370";



(e)	in section 22(1), by repealing "$110" and "$220" and substituting "$120" and "$240" respectively;



(f)	in section 22(2), by repealing "$110" and substituting "$120";



(g)	in section 22(3), by repealing "$540" and substituting "$590";



(h)	in section 23, by repealing "$55" and substituting "$60";



(i)	in section 27(c), by repealing "$340" and substituting "$370"."



He said: Mr President, I move the first motion standing in my name on the Order Paper.  This motion proposes increases in the fees specified in the Births and Deaths Registration Ordinance for the registration of births and related matters.





A recent review of fees and charges conducted by the Immigration Department indicates that there are three areas in the services delivered by the Department for which there is under-recovery of cost.  These are: registration of persons services, where the average shortfall is about 12%; registration of births, deaths and marriages, where the average shortfall is about 19%; and issue of travel documents, where the average shortfall is about 43%.



It is government policy that fees should in general be set at levels sufficient to recover the full cost of providing the services to which they relate.  However, in order to minimize the impact which such increases may have on the general public, fee increases of 9% to 13% only are proposed for most services in this revision exercise.  Details of all the fee increases were already tabled in this Council on 5 June 1996.  The current and the two subsequent motions are concerned with fees for the registration of births, deaths and marriages.



The fees payable under the Births and Deaths Registration Ordinance were last revised in July 1995.  We propose to revise them by 9%.  In dollar terms, the actual increases range from $5 to $50.  If approved, the new fees will be effective from 15 July this year.



Mr President, I beg to move.



Question on the motion proposed, put and agreed to.





FOREIGN MARRIAGE ORDINANCE



THE SECRETARY FOR SECURITY to move the following motion:



"That with effect from 15 July 1996 the Foreign Marriage Ordinance be amended -

		

(a)	in section 5, by repealing "$55" and substituting "$60";

		

(b)	in section 6, by repealing "$540" and substituting "$590"."



He said: Mr President, I move the second motion standing in my name on the Order Paper.  It seeks to increase the fees specified in the Foreign Marriage Ordinance.

The Foreign Marriage Ordinance provides a means whereby a Commonwealth citizen can give a notice of marriage in Hong Kong, even though the marriage is to take place at a British Embassy abroad.  Fees are payable for the issue of a certificate by the Registrar of Marriages.  The fees were last revised in July 1995.  It is now proposed to increase them from $55 to $60 for a certificate by the Registrar of Marriages given under section 5, and from $540 to $590 for a Governor's licence given under section 6 of this Ordinance.



Mr President, I beg to move.



Question on the motion proposed, put and agreed to.





LEGITIMACY ORDINANCE



THE SECRETARY FOR SECURITY to move the following motion:



"That with effect from 15 July 1996 the Schedule to the Legitimacy Ordinance be amended -

		

(a)	in paragraph 5, by repealing "$270" and substituting "$295";



(b)	in paragraph 6(1), by repealing "$110" and substituting "$120"."



He said: Mr President, I move the third motion standing in my name on the Order Paper.  It seeks to increase the fees specified in the Schedule to the Legitimacy Ordinance.



The Legitimacy Ordinance provides for the re-registration of the births of legitimated persons.  Fees collected relate to the re-registration of births and the issue of certified copies of entries of the birth of legitimated persons.  The fees were last revised in July 1995.  It is now proposed to revise the fees from $270 to $295 for re-registration of births, and from $110 to $120 for a certified copy of an entry of the birth in the register of births.



Mr President, I beg to move.



Question on the motion proposed, put and agreed to.



DRUG TRAFFICKING (RECOVERY OF PROCEEDS) ORDINANCE



THE SECRETARY FOR SECURITY to move the following motion:



"That the Drug Trafficking (Recovery of Proceeds) (Designated Countries and Territories) (Amendment) Order 1996, made by the Governor in Council on 4 June 1996, be approved."



He said: Mr President, I move the fourth motion standing in my name on the Order Paper.



	The Drug Trafficking (Recovery of Proceeds) Ordinance has strengthened our ability to combat domestic and international drug trafficking, by providing us with the means to trace, restrain and confiscate the proceeds of drug trafficking.  Section 28(1) of the Ordinance provides for the Governor in Council, with the approval of the Legislative Council, to designate countries and territories outside Hong Kong, so as to enable their confiscation and related orders to be enforced here; it also allows assistance to be provided in relation to their drug trafficking investigations.



	Drug trafficking is an international problem and co-operation among governments in confiscating the proceeds of drug trafficking acts as a major deterrent.  Hong Kong has already concluded agreements and arrangements with 11 other jurisdictions, which have all been designated under the Drug Trafficking (Recovery of Proceeds) Ordinance.  As a result of such bilateral co-operation, about $208 million worth of assets related to drug trafficking have been seized in Hong Kong.



	We have recently initialled a similar agreement with the Kingdom of Thailand, concerning mutual assistance in the suppression of drug trafficking.  The agreement will come into effect when it is signed by both Governments after they have notified each other that all the requirements for its entry into force have been completed.  One of these requirements for Hong Kong is the designation of the Kingdom of Thailand under the Ordinance.



	This resolution seeks this Council's approval of the Drug Trafficking (Recovery of Proceeds) (Designated Countries and Territories) (Amendment) Order 1996, made by the Governor in Council on 4 June 1996.  The amendment Order will add the Kingdom of Thailand to the list of designated territories, and so apply the provisions of the Ordinance to confiscation orders made by the courts in Thailand.  Confiscation orders made by the Hong Kong courts will similarly be enforceable in Thailand on a reciprocal basis.



	Mr President, I beg to move.



Question on the motion proposed, put and agreed to.





INTERPRETATION AND GENERAL CLAUSES ORDINANCE



THE SECRETARY FOR SECURITY to move the following motion:



"That the Dangerous Drugs (Amendment) Regulation 1996, published as Legal Notice No. 191 of 1996 and laid on the table of the Legislative Council on 22 May 1996, be amended in section 4, by adding -



"(d)	by adding -



"(8)  It is a defence for a person charged with committing an offence under paragraph (7) in relation to paragraph (1) to show that he took all reasonable steps and exercised all due diligence to avoid committing the offence."."."



He said: Mr President, I move the fifth motion standing in my name on the Order Paper.



	The Dangerous Drugs Regulations set out, inter alia, record-keeping requirements to be adhered to by an authorized person when supplying a dangerous drug.  This is to ensure that full particulars of the acquisition and supply of dangerous drugs are recorded for monitoring purpose.  As part of the Administration's efforts to tackle the problem of illicit sale of dangerous drugs, we have proposed to tighten the record-keeping requirements through the Dangerous Drugs (Amendment) Regulation 1996 which was tabled in this Council on 22 May 1996.  One of the tightening measures proposed is to require the entering of the identity card number of the patient to whom dangerous drugs are supplied.





	The proposal to include the patient's identity card number in the register is intended to provide a more reliable means of identifying the true identity of the patient to whom the dangerous drugs have been supplied, so as to facilitate investigations and law enforcement actions.  It also serves to deter the patients from purposely providing false particulars and therefore offers better protection to doctors.  It represents an improvement over the present arrangements whereby only the name and the address of the patient are required to be recorded.



	However, concern has been expressed in the House Committee that there may be emergency situations or exceptional circumstances which make it impracticable for the authorized person to comply with the Regulation through no fault of his own.  To address this concern, we propose to add a statutory defence provision to the Dangerous Drugs (Amendment) Regulation 1996, to the effect that it will be a defence for an authorized person to satisfy the court that he has done everything reasonable and has exercised due diligence in the circumstances to comply with the law.  We should also assure Members that the Government does not initiate prosecutions lightly.  Not every technical breach of the record-keeping requirements will automatically result in a prosecution.  The situation where innocent authorized persons are prosecuted for minor breaches through no fault of their own should not occur.



	The motion before Members seeks this Council's approval by resolution of the proposed amendment to the Dangerous Drugs (Amendment) Regulation 1996.  With the proposed amendment, authorized persons are accorded better protection in complying with the record-keeping requirements introduced in the Amendment Regulation.



	Mr President, I beg to move.



Question on the motion proposed.





DR LEONG CHE-HUNG: Mr President, I rise to support the motion moved by the Secretary for Security for the proposed addition of a statutory defence provision on behalf of the medical and dental professions.



We all see the merits of proper record-keeping as a means to facilitate investigation and law enforcement action.  Yet, it cannot be over-stressed that we have not addressed the problem of illicit drug-trafficking head-on.  There are still too many incidents of a handful of despicable members of the medical profession who are peddling drugs under the good name of bona fide medical treatment which I am afraid this motion alone today can do little to condemn.  The Administration must work hard to get to the root.  There has to be a way to convict illicit drug-trafficking by those medical practitioners who act as drug peddlers and to properly punish them.



With those words, I support the motion.



Question on the motion put and agreed to.





TRADING FUNDS ORDINANCE



THE SECRETARY FOR WORKS to move the following motion:



"That with effect from 1 August 1996 -



(a)	on the recommendation of the Financial Secretary, the Electrical and Mechanical Services Trading Fund ("the trading fund") shall be established to manage and account for the operation of certain government services of the Electrical and Mechanical Services Department;



(b)	the services to be provided under the trading fund shall be those specified in Schedule 1;



(c)	the assets set out in column 2 of Schedule 2 shall, subject to any term specified opposite an asset in column 3 of that Schedule, be appropriated to the trading fund;



(d)	the net value of fixed assets of $1,009.4 million appropriated to the trading fund shall be shown in the Capital Investment Fund -



(i)	as to $302.8 million, as a loan; 



(ii)	as to the balance, as a contribution of trading fund capital;



(e)	the loan referred to in paragraph (d)(i) -



(i)	shall be repayable in 10 equal annual instalments of $30.28 million each, the first such instalment to become due on 1 July 1997 and subsequent instalments being due on the anniversaries of that date;



(ii)	shall, as to any balance unpaid, bear interest at a rate equal to the average of the best lending rate quoted by the continuing members of the Committee of The Hong Kong Association of Banks, such interest to be payable annually in arrears.





	SCHEDULE 1	[para. (b)]



SERVICES TO BE PROVIDED BY THE TRADING FUND



1.	Operation and maintenance of electrical, mechanical, electronic and building services systems and equipment at major installations, such as office buildings, hospitals, airports and civic venues.



2.	Maintenance of other electrical, mechanical, electronic and building services systems and equipment.



3.	Maintenance of vehicle fleets.



4.	Design, procurement, project management and other technical consultancy services in relation to electrical, mechanical and electronic systems and vehicle fleets.



5.	Operation and maintenance of a refuse incineration plant.











	SCHEDULE 2	[para. (c)]



ASSETS



Item�Description�Terms������1.�Office and depot buildings listed in Schedule 3.�Not to be disposed of without the prior approval of the Financial Secretary.������2.�All furniture and fixtures, equipment, computer systems and motor vehicles under the control of the Electrical and Mechanical Services Department and deployed towards the trading services as at 1 July 1996, as set out in the document marked "Inventory of Furniture Equipment and Motor Vehicles of the Electrical and Mechanical Services Trading Fund" kept by the Director of Electrical and Mechanical Services.���



	SCHEDULE 3	[item 1, Sch. 2]



OFFICE AND DEPOT BUILDINGS APPROPRIATED TO 

THE TRADING FUND



�Name of Office

and Depot Buildings�

Location������1.�Electrical and Mechanical Services Trading Fund Offices�98 Caroline Hill Road (excluding 6/F, 7/F and 10/F)������2.�Caroline Hill Depot, Workshop and ATC Building�Rear of 98 Caroline Hill Road���Name of Office

and Depot Buildings�

Location������3.�Sung Wong Toi Depot and Workshop�120 Ma Tau Kok Road, Kowloon������4.�Fan Garden Depot, Fanling�Jockey Club Road, Fan Garden, Fanling������5.�Mui Wo, Lantau Depot�3 Wan Chai, Mui Wo, Lantau Island������6.�Kowloon Bay Depot�Cheung Yip Street, Kowloon������7.�Land for depot at Tin Sui Wai�Tin Tan Street, Tin Sui Wai."��

He said (in Cantonese): Mr President, I move the motion standing in my name in the Order Paper.



	This Council passed the Trading Funds Ordinance in 1993 to enable selected government services to be financed and managed under special arrangements.  Trading funds ensure that services can be effectively and efficiently delivered in an accountable manner and that revenue from services is sufficient to meet expenditures and liabilities.



	In accordance with section 3(1) of the Trading Funds Ordinance, I now move that a trading fund, to be known as the Electrical and Mechanical Services Trading Fund (EMSTF), be established in the Electrical and Mechanical Services Department (EMSD).



	The proposed Trading Fund will manage and account for the operations of the EMSD with the exception of its regulatory services.  Services provided under the Trading Fund will include: operation, monitoring and maintenance of electrical, electronic, mechanical and building services installations; provision of design, procurement, project management and other technical consultancy in relation to these services; maintenance of vehicle fleets; and operation and maintenance of refuse incineration and disposal plants.





	With the setting up of the Trading Fund, EMSD aims to provide quality services to its customers in a cost effective, safe and reliable manner, to continuously review the markets in which the EMSTF operates; to identify new business opportunities; and to provide a suitable environment for EMSD staff to continuously improve processes and hence customer satisfaction.



	Mr President, Members of this Council will wish to note that government departments and statutory bodies will still be obliged to use EMSD's services for the first three years following the setting up of the EMSTF.  However, this tying of services will be gradually phased out in the following three years.  In our previous meetings with members of the Financial Affairs Panel and of the Subcommittee set up to examine this proposal, some members expressed concern about the effectiveness of this arrangement in improving the efficiency of the Department.  Mr President, the Department has already made significant improvements in efficiency since the implementation of the Operating Services Account arrangements for various services in April of 1992.  The three-year transitional period will give the Department the necessary time to continue the process of improvement to their services and modus operandi in preparation for the untying of existing obligations and the direct exposure to competition at the end of that time.  It will also avoid any undue disruption to the provision of services to or the operations of public bodies which are the EMSTF's clients.  The Department will have a strong incentive to make any necessary adjustments as quickly as possible during this interim period.  In order to ensure that its existing customers are sufficiently satisfied to retain the services of the EMSTF after its expiry.



	In order to relieve the staff's worries of redundancy as a result of the introduction of the EMSTF, we have already guaranteed to the staff that they will not be made redundant following the establishment of the EMSTF and be forced to retire as a result.  This undertaking has been accepted and supported by the staff. 



	The General Manager and I will be fully accountable to ensure the Trading Fund delivers efficient and effective services that meet appropriate standards.  I am confident that the Trading Fund will be able to meet the above requirement.  May I, therefore, Mr President, recommend, under section 3(1) of the Ordinance, that the EMSTF be established on the terms set out in the resolution before this Council.



	Mr President, I beg to move.



Question on the motion proposed.

DR SAMUEL WONG: Mr President, I rise to speak in my capacity as the Chairman of the Subcommittee on the resolution under sections 3, 4 and 6 of the Trading Funds Ordinance, Electrical and Mechanical Services Trading Fund (EMSTF).



	In the last few weeks, the Subcommittee has held four meetings including three with the Administration to examine the resolution.  The Subcommittee has also received seven staff unions and associations who are concerned about the subject.  In the course of deliberation, members of the Subcommittee have examined several issues.  I shall touch upon the major ones in my following speech.



	Members of the Subcommittee have queried the reasons for setting up the EMSTF.  Unlike the current five trading funds which provide monopolistic services to members of the public, Electrical and Mechanical Services Department (EMSD) acts as a service provider to government departments and to agencies, and the majority of its services are easily available in the private sector.  The Administration has explained that EMSD in fact starts charging other government agencies for its services under the Operating Services Account (OSA) set up in 1992 and the system has operated with satisfactory results.  However, under the OSA, MESD remains fully tied to all government procedures including the need to bid for resources under the resources allocation system.  OSA, hence, does not have the flexibility to quickly meet customers' needs like the commercial sector.  The Administration has emphasized that only by setting up the EMSTF, EMSD will be in the best position to provide customer-led, efficient and cost-effective services.  Members of the Subcommittee, however, are not convinced that the efficiency and cost-effectiveness of EMSD can only be optimized under the trading fund arrangement.



	The second issue considered by the Subcommittee is the proposal to introduce a three-year protection period upon the establishment of the EMSTF during which government departments are required to continue to use EMSD's services.  After this period, departments will be gradually permitted to choose alternative suppliers under a phased "untying" programme which will take a further three years to complete.  Some members of the Subcommittee have doubted the reasons for a protection period.  Unless EMSD is operating below the standard comparable to the commercial sector, there should not be any need to shield it from direct competition straightaway.  The Administration had explained that there is already pressure from some EMSD customers to untie, but it is not yet the right time for direct competition. EMSD should be allowed some time to adjust to the changes in the system of operation and culture under the trading fund arrangement and to make necessary productivity improvements.  Without the protection period, client departments, which are not yet equipped with the necessary skills to choose service suppliers, may use unregulated services.  Safety standards and service reliability could be causes for concern.  Notwithstanding the Administration's explanations, members of the Subcommittee are of the view that the necessity for a three-year protection period is an indirect admission of EMSD's inability to compete favourably now with the private sector service providers.  However, members note EMSD's current programme of initiative to improve services to match the private sector.



	The financial viability of the EMSTF has also been considered by the Subcommittee.  Although the Administration repeatedly assures members that projected financial performance of the EMSTF is good and that there are different measures to ease any short-term cashflow problem such as using accumulated surplus, rescheduling the loan repayments to the Government and not distributing dividends to the Government, in members' view, the Administration has been over-optimistic in its business projections.  Once government departments are not obliged to use EMSFT's services, EMSD will inevitably lose some of its businesses.  It is unrealistic to assume that its businesses will not be significantly affected upon untying.  As a matter of fact, the findings of surveys on clients' feedback conducted by outside consultancy firms on behalf of EMSD indicate that EMSD's services need improvement in "value for money".



	Last but not least, the Subcommittee has carefully considered the concerns raised by the staff associations and unions.  The staff associations are gravely concerned about the possibility of redundancy.  I understand that the Administration has already assured staff that they will not be made redundant or to accept compulsory retirement under the trading fund.  This assurance was reconfirmed yesterday and was considered acceptable by staff.



	Having carefully examined the Administration's information and the views of staff associations and unions, the Subcommittee considers that the Administration should review the operation of the existing trading funds before introducing a new one.  Hence, the Subcommittee at its last meeting, arrived at the decision that the resolution could be supported.  Thank you. 





MR CHAN KAM-LAM (in Cantonese): Mr President, the Democratic Alliance for the Betterment of Hong Kong opposes the setting up of the Electrical and Mechanical Services Trading Fund (EMSTF) at the present stage.  The worries of the staff unions and the staff of the Electrical and Mechanical Services Department (EMSD) about their employment prospects is one of our reasons for objecting to it.  But what is more important is that the Government is unable to give us a clear explanation on the real purpose of setting up the trading fund.  Nor is it able to allay the misgivings of Members of this Council and the staff unions about the prospects of the trading fund.  Although I was told that the Government has discussed with the staff unions and has promised that their career prospects will not be affected by the trading fund, most staff unions, as far as we know, still have their doubts and worries.



	We feel that the Government should immediately conduct a comprehensive review of the operation of the five existing trading funds.  No new trading fund should be set up before the completion of this review.



	The Government has time and again emphasized that "according to the present projection on new and additional activities and businesses, it is impossible for the EMSTF to be financially unviable".  It even painted a rosy picture of its prospects.  Undoubtedly, the Government has depicted bright prospects as colourful as a rainbow in front of Members and the staff unions.  But I think this colourful rainbow is impractical and may vanish any time.



	On the basis of its optimistic projection and wishful assumption, the Hong Kong Government emphasized that the EMSTF will not be financially unviable.  On the other hand, however, it refuses to undertake that it will revert to the vote fund system under which the department bids for resources once the trading fund is proven unviable.  At the same time, it predicts that, after the removal of the protective shield of monopoly, 900 officers will become redundant if 20% of the EMSD's business is lost, while the growth of new business will be only 1% of its existing workload.  So the concern of staff unions and the staff is well-founded.  Besides, in the business plan of the EMSTF, it is mentioned that a new charging scheme will be implemented every year so that the profit will be 4.5% of the total turnover.  However, to use a charging scheme to achieve a profit target will only undermine the competitiveness of the EMSD and result in a further loss of business, eventually necessitating big price hikes and creating a vicious cycle.





	The Government thinks that the objective of setting up the EMSTF is to improve the service quality of EMSD and enhance its productivity and cost effectiveness.  I do not think this is the objective of only the EMSD.  Indeed, this should be the common objective of all government departments.  However, does it mean that they have to be run commercially in order to improve service quality and enhance productivity?  Does it mean that other departments not run on the basis of a trading fund need not improve their service quality or are unable to improve their service quality?



	In fact, the EMSD has started charging for some of its services under the Operating Services Account since 1992.  According to the Government, the system has operated with satisfactory results and marked improvement in productivity and efficiency.  So the Government can continue the operation of the existing system in order to improve the efficiency of other departments.  But the Government is of the opinion that with a trading fund the EMSD does not need to follow all government procedures, does not need to bid for resources under the resources bidding system.  Instead, all it has to do is to submit annual reports to the Financial Secretary and statements of account to the Legislative Council.  It will enjoy greater flexibility.



	I question the so-called flexibility cited by the Government.  In fact, it is simply that the appropriation of fund for the EMSTF will not need the approval of the Finance Committee of this Council and can therefore avoid monitoring by this Council.  Although the EMSTF is required to submit accounts to this Council every year, yet when problems are discovered, it is already too late and the die is cast!



	As a responsible government, its duty is to distribute financial resources according to social needs in a fair and reasonable manner so that quality services can be provided to the public.  If this is not the case, does it mean that government departments, as service providers to the public, cannot enhance the quality of their services unless trading funds are set up?  This we cannot accept.  We greatly value the high efficiency and contribution of the Civil Service in managing public affairs.  Unfortunately, the Government is changing this system.



	Five trading funds have been set up since 1993 by the Government under the Trading Funds Ordinance.  These include the Land Registry Trading Fund, Companies Registry Trading Fund, the Sewage Services Trading Fund, the Office of the Telecommunications Authority Trading Fund and the Post Office Trading Fund.  Although these departments are the monopolistic service providers, these trading funds have failed to meet the original targets and are problem-ridden, especially the Sewage Services Trading Fund and the Post Office Trading Fund.



	If the Government considers that the trading fund for the EMSD can enhance its competitiveness, it is unnecessary to give it a three-year monopoly, which is an indirect admission that the EMSTF cannot compete with other service providers in the private sector.  Moreover, when the trading fund is exposed to market competition after the three-year period, it is doubtful whether its prospects will be as bright as what the Government has depicted.



	The EMSTF is undoubtedly like a time-bomb.  In our opinion, it will blow up in three years' time as preset.



	Mr President, I so submit.





DR ANTHONY CHEUNG (in Cantonese): Mr President, the question of the establishment of the Electrical and Mechanical Services Trading Fund (EMSTF) is raised at a time when problems of other trading funds have surfaced.  The motion proposed by the Secretary for Works today has met with a strong reaction from the staff members and it is really necessary to have a fuller discussion of the trading fund issue.



	The rationale of establishing trading funds, which is to enable government departments to cater to the market and seek cost effectiveness by means of market operation, including the introduction of competition to increase the efficiency of their operations, is commendable.  Certainly, only those government departments which organize activities and provide services of a commercial nature should be operated under the trading funds.  In general, trading funds which have now been established by government departments can be divided into two categories:



	(1)	Monopolistic trading funds: by nature of the business of this kind of trading fund operations, there is no competitor in the market and it can be said that they are monopolies.  Examples include the Companies Registry Trading Fund, the Land Registry Trading Fund and the Sewage Services Trading Fund.





	(2)	Competitive trading funds: the business of this kind of trading fund operations compete with similar services in the market.  The purpose of establishing this kind of trading funds is to introduce competition so that the departments concerned can cater to the market directly and increase efficiency through pressure from the market.



	How can these trading funds achieve the purpose of increasing efficiency through some kind of mechanisms?  Apparently, the Government has made use of two methods:



	(1)	Rate of return: this is the method of predetermining a rate of return according to the commercial nature of the business of a department concerned and requiring it to increase its efficiency by seeking to achieve the set targets.  However, the departments operating under the trading funds will have to make adjustments to their business and cost structures in order to achieve these targets.



	(2)	Giving the departments concerned autonomy in management: this will enable the trading funds to have a comparatively higher degree of flexibility in the utilization of resources so that the departments concerned can make adjustments according to their business nature and the needs for development, for example, redeploying staff and purchasing suitable capital goods to achieve the target rate of return and to increase their turnover.



	As far as the monopolistic trading funds are concerned, the predetermination of the rate of return and the autonomy in management given by the Government will, theoretically, motivate the departments concerned to increase their efficiency.  However, from the point of view of consumers, because of the establishment of the trading funds, it is possible that these departments would be so concerned about the rate of return that they would raise their charges in order to achieve their goals.  That will be detrimental to the consumers.



	As for the employees, since the monopolistic trading funds face no competitor and there is no immediate threat of market competition, there is no pressure of immediate "streamlining" or a reduction in manpower.  However, the situation for the competitive trading funds is different.  These trading fund operations seek to achieve the goal of increasing efficiency through market competition.  Therefore, their ability to operate will be determined by the choice of consumers.  Since these trading fund operations also face the pressure created by the rate of return, if they are not that competitive, that is, if they cannot increase their revenue, they will have to reduce their expenditure such as by reducing the number of staff.



	The proposed EMSTF is a competitive trading fund.  Therefore, it is understandable that staff of the Electrical and Mechanical Services Department (EMSD) are worried about the establishment of this trading fund.  The staff members are worried that with open competition, they will be victimized to serve the purpose of reducing expenditure.  They are also worried that the EMSD cannot really survive in the market because of a lack of competitiveness.



	As regards the first aspect of the staff members' concern, we notice that the Government has finally made certain promises after some negotiations.  In a letter sent out yesterday to the trade unions concerned, the Secretary for Works has promised that staff members will not be forced to retire early or be made redundant because of the establishment of this trading fund.  Besides, we notice that in the first three years after the EMSTF has been established, government departments and statutory organizations like the Urban Council, the Regional Council and the Hospital Authority will continue to use the services of the EMSD.  With this guarantee of business, the pressure of market competition should be reduced.  It is hoped that with this guarantee of business for three years, the EMSD will be able to formulate suitable business strategies and make resource adjustments so that when it gradually loses this kind of protection in the future, it will have the ability to compete in the market.  With the Government's commitments to address these two major concerns, the Democratic Party is willing to support the establishment of the EMSTF.  My colleague, the Honourable SIN Chung-kai, will elaborate on this point later.



	However, the anxiety and concerns of the public and the staff members of the EMSD concerning the establishment of the EMSTF this time have reflected their reservation about the whole model of trading funds.  The public is worried not only about the operational efficiency or the question of survival of the departments with trading fund operations in the market, but also about the question of how to ensure that those monopolistic trading funds will not increase their charges arbitrarily in order to achieve the high rate of return predetermined by the Government and the question of how to determine a reasonable rate of return.  Without a system of price control or profit control in a monopoly, how can the interests of consumers be protected?  Besides, we notice that when these trading funds determined their rates of return, they would often make amendments and whenever they increase their charges, there would be strong criticisms from the public.  For example, the Sewage Services Trading Fund has simplified the "polluter pays" concept of environmental protection as the "cost recovery" concept of accountancy.  The market will not appreciate the concept of environmental protection from the trading fund operations, it will only see that the Government is arbitrarily increasing its charges and putting extra financial burden on them.



	The market or the staff members often notice the harm caused by the Government's establishment of the trading funds before the merits can be seen.  They would not identify with the rationale behind the Government's establishment of the trading funds which is to increase the efficiency to serve the public, they would only feel that the government departments are seeking to increase charges substantially and reduce the number of staff members and costs by means of certain tactics.



	We believe the fact that the proposal to set up the EMSTF has caused great concerns among the staff members shows the lack of full preparation on the part of the Government.  Before privatization of state enterprises, some foreign countries would first improve the internal operations and cost structures of those enterprises to increase their competitiveness before putting them into the market to attract investors.  The establishment of trading funds is certainly different from privatization, but the rationale is just the same.  I hope the Government will take more effective measures of restructuring and assess the feasibility before establishing any trading fund in the future.



	In fact, the problem of overlapping of roles often arises when the Government establishes the EMSTF and other trading funds.  The Government is at the same time the employer of the staff members, the investor in the trading fund and the manager of the services.  There are so many roles to play that it is possible to neglect some of them.  People will doubt whether the Government has overestimated the competitiveness and the rate of return when it considers whether it is appropriate to establish the trading funds for certain departments so that it can "get rid of them" as soon as possible.  Hence it may disclose only the good news and cover up the bad ones.



	We think that when the Government proposes to establish any trading fund in the future, it must give a full and accurate justification.  The best way to avoid the overlapping of roles is to have a fair and objective assessment of the department seeking to establish a trading fund by an independent financial consultant to ensure that the department concerned is sufficiently competitive and has the ability to recover costs or make a profit.  Also, before implementing the trading funds, suitable arrangement must be made for the transition to ensure that there are sufficient preparations with regard to resources and management so that the staff members will be sufficiently prepared for the new arrangements.  If not enough of the above is done, I am afraid it will be very difficult for the Government to obtain extensive support from the market and the public when it seeks to implement any trading fund in the future.



	These are my remarks.





MR RONALD ARCULLI: Mr President, I wish to offer several comments on the proposal to establish the Electrical and Mechanical Services Trading Fund.  I was the Liberal Party's representative on the Subcommittee established by the House Committee to examine the proposal.  



	The Electrical and Mechanical Services Department (EMSD) provided the Subcommittee with extensive material on the justification for the establishment of a trading fund for its continued operation.  Staff of the department was most concerned about their employment, which is quite understandable.  They sought the assurance of the Government that they would not be made redundant.  From explanations given to me both in and outside of the Subcommittee, the assurance sought by staff has been given by the Secretary for Works.  We believe that the staff's concern has been satisfactorily addressed. 



	Secondly, the Liberal Party has re-examined the trading fund concept and one disturbing factor has surfaced.  We notice that in setting up a trading fund, the Administration, has actually established their terms upon which they ought to do so, which include firstly a predetermined rate of return based on the assets of the fund;  secondly, charging the relevant fund interest on the loan advanced at prime rate.  We are concerned that in established trading funds, the Administration should avoid creating another way for the Administration to rake funds into the public purse.  Thus, setting a predetermined rate of return and charging an interest rate far in excess of what the Treasury is able to earn on our fiscal reserves, the Administration may thus be creating a profit centre rather than encouraging efficiency.



	In this connection, the lower the cost of borrowings, obviously the lower would be the cost of the services provided, and I have been advised by EMSD that it will be permitted by the Finance Branch to actually borrow money from the commercial banking sector instead of from the Government, which I am sure would be at a lower and therefore cheaper cost to the fund.



	Mr President, whilst the Liberal Party supports the proposal before this Council today, we want to put down a very clear marker as to our concerns about the continued operation of existing, or indeed, the future, establishment of any trading fund.  Thank you.





MR CHENG YIU-TONG (in Cantonese): Mr President, one of the prerequisites for the successful implementation of a trading fund is that all participants must have the faith and zeal to participate.  Otherwise, no matter how confident the organizer says he is, how bright the prospects are and how good the future looks, he cannot dispel the participants' anxieties.  Let us take the 4 080 staff of the Electrical and Mechanical Services Department (EMSD) to be affected by the establishment of the Trading Fund as an example.  Over 3 700 of them have jointly petitioned the Government to suspend their department's implementation of the Trading Fund.  What they are worried about is that the EMSD, which is originally the logistic support base of the Government in providing electrical and mechanical maintenance services to vehicles, building services facilities and equipment for other government departments including hospitals and the airport will, three years into the operation of the EMSD Trading Fund, "untie" its link with other government departments.  This will mean that those departments which originally "patronize" the EMSD may choose whatever companies to provide them with the electrical and mechanical services three years later and they may not choose the EMSD.  This three-year time limit is, like what the staff say, only to allow them to subsist "on saline drops for three years".  The EMSD will have to compete with other privately-run companies but to survive in a competitive environment requires strength and staying power.  Talking of strength, the EMSD Trading Fund is inferior to the other trading funds as all the others possess monopolistic clout, such as the Post Office and Companies Registry, but the EMSD has no such clout.  Furthermore, the first five trading funds have all failed to attain their target rates of return.  For example, the Companies Registry's target rate of return was 10% but its actual rate of return was only 6.2% in 1994 and 8.1% in 1995; both fell short of the target.  The target rate of return of the Post Office Trading Fund had been set at 12% originally but was later revised to 10.5%.  It is estimated that its actual rate of return by 1997 will only be 7.6%.  As for the difference between the target and actual rates of return of the Sewage Services Trading Fund, I do not need to say too much here, as Members should have a good idea.  Three out of five trading funds have failed to meet the target rates of return.  This is so even with those possessing monopolistic clout.  How can the EMSD Trading Fund attain the target rate of return of 15% set by the Government faced, as it will be, with the many competitors which provide electrical and mechanical services?



	The staff are worried that once the Trading Fund is established, because of its lack of competitive edge, its business will shrink and it will not be able to survive in the market.  The Trading Fund will ultimately be privatized; or it will need a large capital injection in order to survive; or the Government will adopt a negative and non-intervention policy to leave it to the EMSD Trading Fund to fend for itself.  No matter what the outcome will be, the staff will always be the victim and will be eliminated through natural wastage which will mean that they will naturally join the ranks of the unemployed.



	In view of the above situation, I hope that the Government will conduct a comprehensive and systematic review of the five other trading funds and suspend the implementation of the EMSD Trading Fund.  In so doing, it will have more time to find out, together with the affected staff, the viability of the Trading Fund so as to build the staff's confidence and allay their worries about the uncertain future of their employment.



	Mr President, with these remarks, I oppose the motion.





MR LEE CHEUK-YAN (in Cantonese): Mr President, I oppose this motion of the Government not in view of the staff concerns but because I doubt the quality of service of government departments as a whole.  The Honourable CHAN Kam-lam said just now that he did not know the underlying purpose of the Government but I think it is, in fact, crystal clear and, as the Secretary for Works, Mr KWONG Hon-sang, has mentioned, it is because the stipulation that government departments and statutory bodies must use the services of the Electrical and Mechanical Services Department (EMSD) will be repealed three years later.  The cancellation of this "linkage" three years later means that EMSD will be allowed to run its course.  If this is the case, government departments can contract out works in future if they so wish.  The question is whether we are convinced that the performance of private contractors will be any better than that of the Government's EMSD.  While I do not blindly believe that the Government will always show the best performance, I hold that as the Government is accountable to members of the public, it will do its part more properly and reliably.  It is because the Government will not bid a lower price at the expense of quality to procure business.  However, the private sector may do so in order to procure business.  Say the Government is to contract out future works to private contractors through tenders, some contractors may use old spare parts instead of the relatively expensive ones which should be used supposedly in order to solicit business since old spare parts, obviously, cost less.  But will the Government do this?  In soliciting business, will the Government calculate the cost on the basis of old spare parts?  The Government will not adopt this approach.  In this connection, I am most concerned about whether the contracting out of works will jeopardize the quality of government services and this is also a point that many Members consider questionable.  Besides, subsequent to the contracting out of the works concerned, will the private sector take on cheap and less skilled workers, thus bringing down the quality of services?  Therefore, our view is that the question is how the quality of maintenance works in government departments as a whole will be affected by the contracting out of works, but not the existence or otherwise of staff concerns.



	Meanwhile, under the contracting-out system, EMSD will be in competition with the private sector.  This, I think, is impractical.  It would be like a running race between an elephant and an antelope.  At present, while there are many "generals" under EMSD, EMSD is but "an elephant".  Its upper hierarchy of management has been enlarged to an extent that it is certainly bigger than that of any company in the private sector.  Under the circumstance, how can EMSD compete with private companies?  The Government has even said earlier that EMSD must generate a certain rate of return.  This, I think, is nothing short of wishful thinking.  How possibly can EMSD compete with private contractors?  EMSD has now become "an elephant".



	Members also pointed out earlier that a competitive market is involved, thus making this case different from the setting up of trading funds in other departments.  The Post Office, for example, has basically monopolized the postal market but in respect of parcels, of course, competition is particularly evident from DHL.  Yet, it is basically a relatively protected market.  This is certainly not the case for EMSD.  EMSD will have to face fierce competition in the market from many companies in the private sector.  In this connection, if a trading fund is set up and if the contracting-out system is instituted, the standard of future maintenance works carried out in government departments, I reckon, will not be maintained in the end and I find this very worrying.  For instance, should a power cut take place in a hospital, there must not be the slightest delay in the repair works.  I think it will be more reassuring if repair works are handled by the Government.  Again, in case of an emergency at the airport, what will happen if it is not dealt with promptly or if it is handled rather tactlessly?  Therefore, we should consider the issue from the perspective of whether the contracting-out system will affect the operation of government departments and the quality of their services to the public.

		

	Besides,  another obvious outcome of the contracting-out system is the shrinkage of EMSD or even the closing down of it at the end of the day.  While the Secretary for Works has assured EMSD staff that concerns about retrenchment are unwarranted, I think the staff are worried about being forced to take up other posts.  It can be said that EMSD staff can now keep their "rice bowls" but I think other than "rice bowls", there is also the question of dignity.  Now we seem to have denied the services that EMSD staff have provided to Hong Kong over the years or we seem to have regarded them overpaid.  It is my hope that we can take this matter into further consideration.



	The Democratic Party said earlier that staff concerns can be resolved, but I think a problem still lingers and remains unsolved.  Why do we not question whether this contracting-out system is the best option for the Government?  If the contracting-out system is beneficial to the Government, we should perhaps set up the trading fund or even privatize EMSD.  But if we consider it questionable at the outset as to whether government departments should contract out maintenance works, then the whole issue will need to be discussed afresh.  For this reason, I think it is appropriate for us to hold more discussions on whether the Government should have all repair and maintenance works contracted out.



	Here, I would like to make a point and that is, while the setting up of trading funds seems to have become a trend, I think the Hong Kong Government and this Council should conduct a comprehensive review of the operation of all trading funds.  In the meantime, the Government should tell Members how many more departments will turn to operate on a trading fund basis under its existing plan?  We hope to obtain information in this respect so as to get prepared.

	Lastly, I would like to point out that we should not blindly advocate privatization.  I think it is, anyhow, better if the Government remains to be the provider of certain categories of services.



	Thank you, Mr President.             





MRS ELIZABETH WONG: Mr President, a trading fund can only be implemented successfully if it has the full support of the staff involved.  Whilst recognizing that the Government has done a lot to explain to the staff side the necessity to introduce the trading fund concept to the Electrical and Mechanical Services Department(EMSD), it does appear to me that not enough has been done to alleviate the many staff concerns that still remain.



	Without wishing to add to the points already made by Honourable Members in this Council, I can say with a great deal of sincerity that, from the representations received by me from some 11 staff unions, it would appear that whilst they are not opposed to the principle of the trading fund concept as such, they have many concerns that have yet to be addressed.  They would like to go with the management together to implement the trading fund with confidence to ensure successful implementation and maintaining safety and good standards. 



	It is relevant to point out that over 80% of EMSD staff have supported a signature campaign organized by the unions objecting to the haste with which the Government has decided to implement the Electrical and Mechanical Services Trading Fund.  The unions are not demanding more pay.  They are not demanding better conditions.  But they are genuinely concerned about upholding standards, upholding safety standards, about long-term viability and certainty in the successful implementation of this trading fund.



	They pointed out to me that, although about 35% of the EMSD's operations had been tried under the Operational Services Account (OSA), it would be desirable to continue a little longer with OSA practices to test and assess and adopt the remaining 65% of the operations which are not comparable to the former.  



	The unions are also concerned that client departments have not been adequately consulted to assess fully their needs and thus their future relationship with EMSD after turning into trading fund operations.

	The union representatives have advised me that it will be important to have an inter-departmental confidence-building consultation committee with Finance Branch representatives.  I think the formation of such a consultation committee would enable all sides to come together to study and resolve the various concerns already expressed and fully understood.



	I therefore support the staff-side position and appeal to the management for a little more time to be accorded to this issue to deal with the outstanding staff concerns.  I think if we were to introduce the resolution today, it would be peremptory and therefore I do not support the resolution at this juncture. 





MR YUM SIN-LING (in Cantonese): Mr President, the Electrical and Mechanical Services Trading Fund (EMSTF) is very much viable in theory.  But when it comes to practice, it will face a lot of problems because once the existing business of the Electrical and Mechanical Services Department (EMSD) is open to competition, two types of companies will try to snatch business from the EMSD by means of vicious competition.  The first type is some medium and small-scale companies which are prepared to initially incur a loss in order to secure customers and then try to recoup the loss by providing low-cost but poor-quality services.  If these low-quality services endanger public safety, the consequence will be very serious.  For instance, automobile spare parts which are not covered by warranty are installed in ambulances or low-quality wires are used to connect electrical alarms in fire stations.  Another type of companies will be some listed companies which want to boost their business turnover.  They will compete for business by slashing their prices.  At the end, they will also provide low-cost and low-quality services.  These unorthodox commercial practices will not be taken into account by the Government.  So once the EMSTF has been established, the department will lose a lot of business.  Moreover, as the Government has set the target rate of return after tax and interest at 13.5%, charges for many existing services will have to increase.  The new trading fund will then face enemies on two fronts at the same time.  Furthermore, the Government has only assessed 35% of the existing business of the EMSD and found it suitable to be run on a commercial pricing system.  However, 65% of the department's business has not been assessed.  It would be too hasty for the Government to set up a trading fund at this moment.  This is just like putting a child into water who has been barely taught how to swim by the Government and has lead weights tied onto his body.  The child is sure to get drowned.



	On the other hand, while the above-mentioned private companies try to provide substandard services at slashed prices, more breakdowns of equipment will occur.  If breakdowns occur in some strategic places like the operation rooms of a hospital or the control tower at the airport, the impact on the public will be great.  The electrical and mechanical services for these important places should be provided solely by the EMSD in order to ensure public safety.  While the five existing trading funds provide monopolistic services, the EMSTF is not to have such privilege.  In fact, for the sake of public safety or job security for the staff, the Government should designate a number of exclusive rights to the EMSTF.  But this will need time to make assessment before any conclusion can be arrived at.  So the time is not ripe for the setting up a trading fund now.



	With these remarks, I oppose the motion.  



	Thank you, Mr President.





MISS CHAN YUEN-HAN (in Cantonese): Mr President, my colleague, the Honourable CHENG Yiu-tong, has talked about the worries of the staff members earlier on.  I will now focus on responding to the question of competitiveness.



	The Hong Kong Federation of Trade Unions, to which we belong, thinks that the proposal to establish the Electrical and Mechanical Services Trading Fund (EMSTF) is made on the basis of a biased picture and it has not been given careful consideration.  We believe that there would be a lot of problems in the whole operation of the trading fund in the future.  As the Chairman of the Subcommittee has said just now, the Government has raised a central issue during our discussions.  The Government thinks that problems of efficiency and cost effectiveness have now appeared in the Electrical and Mechanical Services Department (EMSD).  However, the question that we want to ask is: can the Government solve these problems simply by establishing a trading fund?  In fact, there are many methods by which the Government can completely restructure the management in order to achieve cost effectiveness.  However, the Government has not given us any direct reply to this question and has only portrayed a partial picture or told us part of the situation.  In fact, the EMSD has started operating under the Operational Services Account (OSA) with an aim to increase its efficiency.  That is to say, the EMSD did not calculate any charges when it provided maintenance services in the past, but it is now charging the client departments concerned.  Regarding the 35% of the business which has been placed under the OSA, since this system has made it necessary for the EMSD to somewhat recover the costs from the client departments concerned, the business of the EMSD has naturally declined, making it necessary for the management to look squarely at the reduction in business.



	I think this signifies that it is possible to increase its efficiency by means of this system.  Our question, therefore, is: since the Government has already placed the business of the EMSD under the OSA, why not continue with it and include the remaining 65% of the business in that system?  Why make changes while the system is in progress?  The Government explains that it is optimistic about the prospect of this new measure.  However, as I have said earlier on, there are many hidden worries behind the optimism.  How is the Government going to face up to these worries?  No reply has been given to us.  Actually, since the Government has already placed its business under the OSA, why not just continue to do so?  Besides, we also question whether there is any alternative to the measure just mentioned to increase efficiency.  The staff members have recommended some changes in the current structure.  During our discussions with representatives of the staff members, it has been suggested that if the Government is willing to make some efforts to improve its management structure, it is believed that its efficiency will be increased.  Therefore, we cannot see what substantial reasons the Government has which would make it necessary to establish the trading fund.  In fact, as many colleagues in this Council have said, the establishment of a trading fund does not necessarily mean an increase in efficiency or flexibility.  We have all along had doubts concerning these matters.



	We have become aware of another problem in our contacts with the staff members.  The Government claims that flexibility is the reason for establishing the trading fund.  However, we have noticed from the figures provided by the Government that as a major creditor, the Government has required the trading fund to repay $40 million each year in principal and interest.  In other words, no matter how the trading fund performs, it will have to pay interest to the Government on a regular basis.  If the Government wishes to encourage the development of the department concerned, how can the existence of these situations be justified and how can the Government still say that this measure will give more flexibility to the EMSD as a whole?  With these specific conditions surfaced, I find it hard to believe that the EMSD will have a prosperous future, that it can be revived and that its efficiency will be increased after the establishment of the trading fund.  When we asked the Government some specific questions, it has not given us any reply.

	Mr President, although the Subcommittee has recently asked a number of questions, the Government has not given us any reply.  When we raised our questions, we also told the Government of the views of the staff members.  Yesterday, the Secretary for Works promised to give the staff members a sort of "immunity from dismissal" and he believed that this "immunity" is a very important issue.  It is certainly very important to the staff members.  Although this problem has been solved, the Government has still not given us any reply as to how efficiency can be increased, how to make the department more flexible and how to increase its competitiveness.  I cannot see how these targets can be achieved.  Therefore, I call upon all colleagues in this Council to withhold their support for the Government's proposal to establish the trading fund.  As the Democratic Party has said, we should lend our support only after the operations have been fully developed.  Therefore, I hope that colleagues from the Democratic Party can act according to what they believe and oppose the Government's proposal to establish the trading fund today until there is a more satisfactory measure.



	Mr President, I oppose the motion proposed by the Government today.





MR SIN CHUNG-KAI (in Cantonese): Mr President, the purpose of setting up a trading fund is to heighten the efficiency of a government department: in respect of enhancing the flexibility of employment and allocation of resources, this can improve the quality of services; in respect of customer-oriented service, this can improve the service standard; in respect of charges, this can raise their competitiveness.  The Democratic Party is in support of the concept of the establishment of a trading fund for the Electrical and Mechanical Services Department (EMSD) and hopes that it will achieve its purpose.



	The staff of the EMSD have all along been strongly against the EMSD's switching to a trading fund mode of operation because of their several grave concerns.  First, they are worried about the possibility of redundancy.  On Monday, I accompanied the representatives of 11 staff unions to discuss their concerns with the Works Branch, Finance Branch and Civil Service Branch.  The Works Branch had a marathon discussion with the staff unions yesterday and gave some initial and more positive assurances which included an assurance with regard to the staff's employment.  The Secretary for Works has also issued a letter promising that after the trading fund starts operation, the EMSD will not force the existing staff to retire or lay off them, but they may have to accept re-deployment or retraining when necessary.  This assurance can allay some of the staff's concerns.  I hope that with the support and devoted effort of the staff, the operation of the EMSD will be improved and it will provide better services to the other government departments and the public.



	Nevertheless, we still have to look squarely at the three grave concerns of the staff and the staff unions which have yet to be addressed.  These include: first, the restoration of the staff's confidence; second, the assurance that the operation will have long-term stability, and, third, the establishment of maintenance standards to ensure service quality.  The Democratic Party is strongly in support of the concerns expressed by the staff unions.  In fact, we feel that the confidence of the staff, a stable long-term business and maintenance standards and service quality are all necessary so that other departments can follow suit.  This can ensure a good development for the Electrical and Mechanical Services Trading Fund (EMSTD) in the long run.



	Although the Democratic Party supports the idea of setting up the EMSTD we feel that the Government has projected a rather optimistic picture about the whole scheme or financial arrangement.  First, they set the target rate of return at 13.5%, which we consider too high.  In fact, the ultimate aim of the establishment of the trading fund is to enhance the department's efficiency so that it can have more flexibility in employing its effective resources; it is not to help the EMSD to make big profits.  If the EMSD overcharges for the sake of making money, its competitiveness will be weakened.  Hence, we hope that the Government will reconsider this rate of return.



	Secondly, the Government also requires the EMSTD to begin paying dividends and repaying the loan in 1997.  The sum of these two payments is estimated to be $64.3 million.  We are very worried that the business projections of the EMSD after switching to the trading fund mode of operation are over-optimistic.  That makes it look like as if once the EMSD sets up the trading fund, it will make big profits.  But in fact the situation is not so optimistic.  The EMSD will have to face competition in the market three years later.  Since the EMSD will have to face competition in the future, we think that in the first three years it will need greater protection so as to gain time to improve its operation, raise the service quality and efficiency as well as set competitive prices to avoid a sharp shrinkage in business after other government departments "untie" their links with the EMSD.  As we think that the EMSD's future financial situation may not be so optimistic as projected, we have several requests.

	First, we request the Government to lower its target rate of return and exempt the EMSD from paying dividends to the Government in the first three years after the establishment of the trading fund so that the EMSD can accumulate more surplus for the purpose of capital investment to enhance its competitiveness.  The Government should wait till the EMSD has gained enough competitive edge before reviewing whether to require it to pay dividends.



	Secondly, the Government should consider whether to postpone the EMSD's repayment of the loan and loan interest for the first three years.  The Democratic Party thinks that if the Government will lower the rate of return, exempt the EMSD from paying dividends and repaying the loan interest and principal in the first three years, the EMSD can accumulate more surplus in a more relaxed financial environment and it will have a better edge to compete in the market.



	I want to respond to the issue concerning the "contract-out" system as mentioned by some colleagues.  Actually, many government work projects are currently contracted out, for example, the Urban Services Department, Regional Services Department and some other departments all have such practice.  This "contract-out" system does sometimes save the Government money.



	Finally, I want to make a point, which is, after meeting with the staff unions in the past few days, we do appreciate and sympathize with their concerns over the trading fund but we feel these concerns should not stand in the way of establishing the trading fund.  I believe that the Government should face up to the staff's concerns and, after the establishment of the fund, it should continue to seek the co-operation of the staff unions and the staff.  Therefore, I suggest that the Government continue to hold regular meetings with the staff unions after the setting up of the fund to listen to their views and carry out regular reviews.



	Mr President, with these remarks, I support the motion.









MR EDWARD HO (in Cantonese): Mr President, I was not a member of the Subcommittee on the trading fund and hence I did not intend to speak.  But after listening to the speeches of many colleagues today, I want to make a few points in response.



	I have always felt that if the Government provides certain services to the public or other agencies, we should know that these services are the best and most cost-effective.  But if certain work is done within a government department, we have no way to find out whether it is up to standard.  For instance, when we look at the state-owned enterprises in China, we can see that there are serious problems with them.  China also wants to solve the problems with its state-owned enterprises and perhaps hopes to privatize them.



	Many Members have mentioned the staff's concerns today.  The Liberal Party is, of course, also very much concerned about this problem but the Secretary for Works has assured the 12 staff unions that they do not have to worry about the staff problem.



	Under such basic circumstance, I feel that we should support the establishment of the trading fund.  I feel that if this service department does not have to compete in the market, it will never attain its maximum efficiency.  We do not have a scale to measure whether its services can reach this level of efficiency.



	Some Members have expressed their concern over the possible erosion of the quality of work after the work is contracted out.  In fact, there should not be any problems because our lifts, air-conditioners and so on are currently maintained by outside companies.  The maintenance of our cars is also done by outside companies.  Do we always have to have a government department to repair our cars?  Besides, government departments can decide to use which company to do the work in future.  If a government department is not satisfied with the work of a certain car-repair shop in Happy Valley after patronizing it, or comes across a case where a certain shop uses spare parts that have no warranty, as described by some Members, it can stop patronizing the shop.  Government departments should not be that stupid, should they?





	Therefore, I feel that some Members are over-worried.  I think that Members should have the responsibility to ensure that the Government accounts for what it has done to the public.  The best way to achieve this is to find out whether the standard of its services is the most cost-effective and to set up a mechanism to monitor it so that it can compete in the market.



	Mr President, I support the establishment of the trading fund.





DR LAW CHEUNG-KWOK (in Cantonese): Mr President, it is an advanced financial policy of the Government to introduce trading funds.  The Hong Kong Association for Democracy and People's Livelihood (ADPL) supports this direction.  However, we are of the opinion that the time is not ripe, and that preparations are insufficient, for the setting up of the Electrical and Mechanical Services Trading Fund (EMSTF) by the Government.  The five existing trading funds are already bristled with problems and the Government has yet to conduct a comprehensive review on them.  The ADPL is of the opinion that it is unsuitable for the Government to set up a new trading fund until and unless the Government is willing to make a comprehensive review of all existing trading funds and to provide an improvement plan.



	Quite a number of Members have just mentioned that 35% of the Electrical and Mechanical Services Department's business has been operating under an Operating Services Account.  We think the Government can run the remaining 65% of services in a simulated way and observe the outcome over a period of time.  The major difference between the EMSTF and the other trading funds is that the business of the former will face open competition in the market.  We believe that the Government needs more time to assess the ramifications of competition before a timetable can be worked out.



	The ADPL opposes the setting up of the EMSTF by the Government at the present stage.  However, should the motion be carried today, which will be an unfortunate event, we hope the Government will give more consideration to the concerns of the staff and provide regular reports on the actual operation of the trading fund to this Council.



	Thank you, Mr President.





MR LEE KAI-MING (in Cantonese): Mr President, I oppose this resolution on three grounds.



	First, it is untimely for the Electrical and Mechanical Services Trading Fund (EMSTF) to be established when the Sewage Services Trading Fund encounters great difficulties and many problems.  Besides, 35% of the operations of the Electrical and Mechanical Services Department (EMSD) that have been tried under the Operational Services Account are determined by the EMSD itself without any competition from the private sector.  Even this 35% of the operations cannot immediately compete in the market.  I think it is unacceptable to establish the EMSTF so hastily under premature conditions.



	Second, we are concerned about the quality of the civil servants which we know is very beneficial to the public.  We notice that although there has been a natural wastage in the EMSD and no additional staff has been deployed over the past year, the productivity of the department has increased by 5%.  This shows that there has been continuous improvement and reform in the operations of the department.  When staff members of the EMSD contacted us, they also expressed their support for improvement and reform in the department.  Considering the fact that there is still a 5% increase in productivity with a reduction rather than an increase in the number of staff, is it really necessary to establish this trading fund in order to improve the operations of the department?  This is a question worthy of our deliberation.



	Third, I welcome the promise made by the Secretary for Works to the trade unions to give the staff a sort of "immunity from dismissal".  However, the Secretary also said that staff members would be asked to accept redeployment and training.  I think staff members should be trained because as technicians, they should make continuous improvement in their skills to serve the public.  However, as far as redeployment is concerned, since they are technical people, I wonder which other government departments can possibly accommodate them.  To redeploy them is to make them "disappear voluntarily".  Therefore, I think the concerns of the staff have not been completely dispelled.



	I oppose this motion on the three grounds mentioned above.



	Thank you, Mr President.





SECRETARY FOR WORKS (in Cantonese): I have heard the different views expressed by Honourable Members.  First of all, I have to thank the Honourable Members for providing their precious opinions in regard to this plan.  I deeply believe and also agree that if this plan is to be successful, the confidence and support of the staff to this plan is very important.  For this reason, I also reiterated this point when I discussed this plan with the staff yesterday.  



	Of course, in respect of the views concerning confidence in, support to and prospects of this plan, Honourable Members just mentioned the factor of competition in the future.  Although the existing services provided by the Electrical and Mechanical Services Department (EMSD) are not patented, the many professional and technical services that it provides cannot be easily found in the street.  As I explained to all the staff yesterday, I deeply believe that if the existing standard of the services can be maintained, with the increase of many new hospitals, schools and various kinds of government buildings as well as government vehicles, the turnover of this trading fund will definitely increase.  Of course, competition is inevitable.  But the purpose of setting up trading funds is to provide services and maintain the competitiveness more flexibly by making use of this system.  Trading funds are by no means the only channel to improve our services to the public.  But we believe that this system can enhance the standard of our services more quickly and efficiently.  



	Honourable Members did mention that the "three-year tie" might reflect the lack of confidence in this plan.  In my opinion, a transitional period is necessary for anything to start so that proper adjustment can be made.  The "three-year tie" is to give us a chance, through which we will have enough time to properly tackle the problems we may have at the start and to make any necessary improvement.  Therefore, the main purpose is to pave a better road for this trading fund to continue its operation later on.  We have no reason to say that all the existing trading funds are unsuccessful.  I believe that whether it is business or not, constant reviews and improvement have to be made.  In my opinion, the most important thing is to see whether improvement has to be made to the existing trading fund system so that the various trading funds can operate more efficiently.  



	I know that Honourable Members have worries over the conditions that we set at present, like the ones concerning the rate of return, profits and repayment.  I believe that with the operation of the trading funds, we will have more flexibility in handling and discussing all these problems.  We will submit a plan annually to explain how we will continue to operate the trading fund.  In my view, as long as we have a common goal and have confidence, this trading fund will surely have a bright future.  



	Thank you, Mr President.  



Question on the motion put.



Voice vote taken.





THE PRESIDENT said he thought the "Ayes" had it.





Mr CHAN Wing-chan claimed a division.





PRESIDENT: Council shall proceed to a divison.





PRESIDENT: Mr CHAN Wing-chan, you should stand up after I have said either I think the "ayes" have it "or" the "noes" have it, not before I have said those words.





PRESIDENT: I would like to remind Members that they are now called upon to vote on the motion moved by the Secretary for Works under sections 3, 4 and 6 of the Trading Funds Ordinance in relation to the Electrical and Mechanical Services Trading Fund.



	Would Members please register their presence by pressing the top button and proceed to vote by choosing one of the three buttons below?





PRESIDENT: Before I declare the result, Members may wish to check their votes.  I think we are still three short of the head count.  Are there any queries?









MR CHEUNG HON-CHUNG (in Cantonese): Mr President, I have pressed the button, but it does not seem to work.





PRESIDENT: Please try again, Mr CHEUNG Hon-chung. (Laughter)





PRESIDENT: The result will now be displayed.





Mr Allen LEE, Mr Martin LEE, Mr SZETO Wah, Mr Edward HO, Mr Ronald ARCULLI, Dr LEONG Che-hung, Mr Albert CHAN, Mr CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr Henry TANG, Mr James TO, Dr Samuel WONG, Dr YEUNG Sum, Mr Howard YOUNG, Mr WONG Wai-yin, Miss Christine LOH, Mr James TIEN, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAW Chi-kwong, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing and Dr John TSE voted for the motion.





Mr NGAI Shiu-kit, Mr CHIM Pui-chung, Dr Philip WONG, Mr LEE Cheuk-yan, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr LAU Chin-shek, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan, Mr NGAN Kam-chuen, Mrs Elizabeth WONG and Mr YUM Sin-ling voted against the motion.





THE PRESIDENT announced that there were 29 votes in favour of the motion and 24 votes against it.  He therefore declared that the motion was carried.





BILLS



First Reading of Bills



LEGAL SERVICES LEGISLATION (MISCELLANEOUS AMENDMENTS) BILL 1996

ADMINISTRATION OF JUSTICE (MISCELLANEOUS PROVISIONS) BILL 1996



SOCIAL WORKERS REGISTRATION BILL



CHILD CARE CENTRES (AMENDMENT) BILL 1996



SUPPLEMENTARY APPROPRIATION (1995-96) BILL 1996



Bills read the First time and ordered to be set down for Second Reading pursuant to Standing Order 41(3).





Second Reading of Bills



LEGAL SERVICES LEGISLATION (MISCELLANEOUS AMENDMENTS) BILL 1996



THE ATTORNEY GENERAL to move the Second Reading of: "A Bill to amend the Legal Practitioners Ordinance and the Conveyancing and Property Ordinance."



He said: Mr President, I move that the Legal Services Legislation (Miscellaneous Amendments) Bill 1996 be read a Second time.



	The main purpose of this Bill is to implement most of the proposals in the Report on Legal Services that involve legislative amendments.  Before describing the proposed amendments, I would like to sketch in for Members the background to this Bill.



The background



	In January 1993, the Law Society published a paper on "The Future of the Legal Profession".  The paper was very critical of the existing system, (Let me quote):

 

	"We believe that the rules which regulate the two branches of the profession and the relationships between them, and between them and their clients in general, increase cost, inhibit access to advice and representation and, frequently, protract proceedings.  These outcomes arise, on average, without commensurate benefits in the quality of the product delivered.  The current system has many in-built inefficiencies which would be avoided by alternative approaches."



The main proposal in the Law Society's paper was that there should be a unified legal profession.



	A year after the Law Society's paper was published, the Bar Association published its Position Paper, which rejected the Law Society's proposals.  We therefore had conflicting views from the two branches of the legal profession in respect of the unification of the legal profession.  At the same time there were and remain other important issues relating to legal services that needed to be addressed ─ issues such as cost, access and the responsiveness of the legal profession to client needs.



	The Administration decided that it should take the lead in bringing together all these issues and in reflecting the views of the community on them.



	I need hardly restate the importance of the rule of law, the continuity of our legal system, and the vital role played by the legal profession.  We need a strong and independent legal profession in Hong Kong.  But the legal profession exists to serve the community.  If legal services do not meet the needs of the consumer, or if they are too expensive, or inefficient, the community may lose faith not only in the legal profession but in our legal system itself.  That is not a development that any of us wishes to see.



	As Hong Kong prepares to enter the 21st century, we must be sure that the legal services available are the best that can be provided in this dynamic, international city.  We must not be complacent about the present quality and standard of professional services.  There are many aspects of professional practice that are obsolete or obsolescent and have been abandoned elsewhere; many restrictions on the ways in which legal services may be offered; and many practices that are anti-competitive and are not in the public interests.



The Consultation Paper on Legal Services



	In order to seek the views of the community on a wide range of issues relating to legal services, in March 1995 the Administration published the Consultation Paper on Legal Services.  That paper contained 40 provisional recommendations.



	Response to the Consultation Paper was good.  87 submissions were received, of which:



	37	came from institutions, including the Bar Association and the Law Society

 

	29	came from lawyers

 

	21	came from individual members of the public.



	Additional feedback in respect of some of the provisional recommendations was obtained through a Public Opinion Survey of 1 000 households, conducted by the Department of Applied Statistics and Operational Research of the City University of Hong Kong; and from the views reported in the media.



	Of the 40 provisional recommendations there was clear public support for 34; there was clear public opposition to one; and public views were evenly divided in respect of five.  Details of the feedback received from the consultation exercise, and the Administration's proposals for the way forward, were set out in the Report on Legal Services, published in February this year.



The Report on Legal Services



	Many of the proposals set out in the Report can be implemented by the legal profession without legislation.  For example, there are proposals in respect of improvements to client care and complaints-handling procedures, and in respect of the elimination of touting and commission-taking.  The Administration is following up these proposals with the two professional bodies.  With regard to touting and commission-taking in respect of criminal defence work, the Law Society has had an opportunity, over the past year, to tackle this problem by using its audit trail procedures and inspector's powers.  The Independent Commission Against Corruption is now making an assessment of the extent of the problem.  By the end of the year, the Administration should be in a position to decide whether there is a need to criminalize this type of behaviour.





	So far as legislative proposals are concerned, the Report on Legal Services proposed that a Bill should be introduced into this Council in the current Session to implement six of the proposals.  The Bill that I am introducing today contains provisions in respect of five of those proposals, together with certain other amendments that I will describe in a moment.  The one legislative amendment that was proposed in the Report but is not included in the Bill relates to the criteria for admission as a barrister.

	

	The Report proposed that the criteria should be amended so that they are objective, reasonable, non-discriminatory and standards-based.  This is necessary for Hong Kong to fulfil its obligations as a member of the World Trade Organization.  The Administration has for some time been pressing the Bar Association for its suggestions for new criteria, but these were received only after the Bill was Gazetted.  The Administration is now studying the Bar Association's suggestions, with a view to introducing appropriate Committee stage amendments to the Bill.





THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.





The Bill

	

	Mr Deputy, I would now like to outline the main provisions in the Bill.



	Clause 2 adds a new Part IIAA to the Legal Practitioners Ordinance relating to solicitor corporations.  This new Part will implement the proposal in the Report on Legal Services that, subject to rules, solicitors should be permitted to incorporate their practices with either limited or unlimited liability.  Given this proposed development, it is logical to permit foreign lawyers also to incorporate their practices, and clause 5 so provides.  These two proposals follow recent changes to the law that permit accountants similarly to incorporate their practices.



	Clause 7 of the Bill deals with interest on solicitors' clients' accounts.  This provision implements the proposal in the Report on Legal Services that solicitors should be required to pay interest to clients, where it is reasonable to do so, in respect of clients' money held by the solicitor.  The circumstances in which there will be such a requirement will be set out in rules to be made by the 

Council of the Law Society.

	

	Clause 8 of the Bill relates to the proposed new status of Senior Counsel, which will, with effect from 1 July 1997, replace the title of Queen's Counsel.  This provision will implement the proposal in the Report on Legal Services that the status of Queen's Counsel should (under a different name) be retained.  I would add that the new section will not affect the existing system of appointing Queen's Counsel, which will continue until 30 June 1997.  It will therefore be possible for one last batch of Queen's Counsel to be appointed before that date.



	Clauses 9 to 13 of the Bill contain minor amendments to the Legal Practitioners Ordinance in the respect of the Barristers Disciplinary Tribunal.  These amendments have been included to deal with practical problems that have emerged since the relevant provisions were enacted in 1992.



	Clauses 14 and 15 add new sections to the Ordinance, providing for notaries public and solicitors to enter into multi-disciplinary practices.  The Report on Legal Services proposed that solicitors should be permitted to enter into such practices, and it is consistent with this approach to permit notaries public to do likewise.  Multi-disciplinary practices offer several advantages: they offer clients the convenience of "one-stop shopping" for a broad range of services; they may reduce costs for the consumer and provide a quicker and more effective service; and they may enable lawyers to operate more efficiently, and to be in a better position to compete with other suppliers of professional services.



	Clause 16 adds a new section 56A to the Ordinance, which invalidates any non-statutory scale of charges prescribed by the Law Society that must be charged by solicitors for undertaking non-contentious business.  This follows from the Administration's belief that mandatory scale fees are wrong in principle, as being unfair to consumers and anti-competitive.

	

	Clause 17 of the Bill amends section 74 of the Legal Practitioners Ordinance to broaden the composition of the Costs Committee, and to prohibit it from setting scale fees for conveyancing work.  The Costs Committee is currently empowered to make rules, with the prior approval of the Chief Justice, to provide for the remuneration of solicitors in respect of non-contentious business.  At present, the Committee consists of a High Court judge (who is chairman); the Registrar or a deputy registrar of the Supreme Court; the Director of Lands or the Director of Intellectual Property (or either their representatives); and the President and one Vice-President of the Law Society, and one member of the Law Society.  The Bill will amend the constitution of the Committee so that, in addition to the current membership, it will include four to six other persons.  At least one of these must be someone who represents the interests of consumers of legal services, and the others must have substantial experience in banking, accounting or some other commercial activity.  The effect will be that some members will represent the solicitors profession or consumer interests, and others (including the representatives of the Judiciary) will act as independent arbiters.



	Clause 18 of the Bill adds a new section 34A to the Conveyancing and Property Ordinance, which invalidates any contractual provisions that require a purchaser to pay the vendor's legal costs, if the sale is of a unit in an uncompleted development, or if the sale is by the developer of a completed development.  This implements another of the proposals in the Report on Legal Services.

 

Abolition of scale fees



	I turn now, Mr Deputy, to the abolition of scale fees.  Clause 20 and Schedule 2 of the Bill repeal the scale fees prescribed for conveyancing work.  The main arguments for and against the abolition of scale fees for conveyancing were set out in the Consultation Paper on Legal Services.  The feedback received during the consultation exercise indicated that there was public support for abolition.  Apart from the submissions from the Law Society and some individual solicitors, there were only four written submissions that opposed abolition.  Nearly half of the respondents to the Public Opinion Survey who had previously consulted lawyers were dissatisfied with the scale fees system.



	The Report on Legal Services set out the Law Society's reasons for opposing the abolition of scale fees, and also set out the counter-arguments.  The Report proposed that legislation should be prepared to abolish scale fees in respect of conveyancing work but if, before the legislation was introduced into this Council, the Law Society were to make alternative proposals in respect of fees for conveyancing that were fair to consumers, the Administration would give them careful consideration before deciding on the way forward.



	On 17 May 1996, the Law Society submitted its proposals to the Administration in the form of a Position Paper.  The Law Society recognized that, since the last revision of scale fees in 1983, "an escalating property market may have caused the scale structure to become somewhat out of balance."  It suggested that the appropriate way in which to address the problem would be for the Costs Committee to be reconvened to determine the acceptable level and structure of the fee system.



	In view of the Law Society's response to the Consultation Paper on Legal Services and subsequent correspondence and discussions with us, the Administration had expected that the paper that the Law Society would eventually put forward would contain specific proposals in respect of the fees for various types of transactions, such as project conveyancing, and conveyances where a solicitor acts in the purchase and mortgage of the property.  It had also expected that those specific proposals would be supported by detailed empirical data, including the report prepared by consultants commissioned by the Law Society.



	But, Mr Deputy, this was not the case.  The Law Society merely recommended that the Costs Committee should determine the level of fees, without producing any specific proposals.  Although the Law Society's Position Paper suggested that "it would be appropriate in general terms for an "across the board" reduction of 20% of the existing scale in respect of purchaser's costs," it did not give any reason for this.



	The Law Society failed to put forward specific proposals, supported by empirical data.  It cannot therefore be said that the Law Society's proposals are fair to consumers and are not anti-competitive.  There is nothing for the Administration to evaluate except a proposal that the Costs Committee should decide the level and structure of the fee system.  The Administration does not believe this proposal meets community aspirations and has therefore included in the Bill the provisions to abolish scale fees for conveyancing work, a move which has wide community support.



	Since the Report on Legal Services was published, the Law Society and some individual solicitors have argued strongly against the abolition of scale fees.  Let me respond to some of the arguments they have raised.



	One point that is repeatedly asserted is that the abolition of conveyancing scale fees in England has been a "disaster", in that it led to a price war, which resulted in shoddy work, increased claims for negligence, and cause the bankruptcies of many solicitors.  I would like to set the record straight.



	Scale fees were abolished in England in 1973.  Six years later a Royal Commission undertook a comprehensive study of conveyancing throughout the country.  There is no reference in the report to any of the problems I have just mentioned.



	In recent years, England has suffered its worst recession this century and this has inevitably affected solicitors in many areas of their work.  The volume of domestic conveyancing halved between 1988 and 1992.  Prices fell in real terms between 1986 and 1993 by 45%.



	An equally profound change occurred in the financial services industry, where keen competition developed for the sale of a wide range of complex financial products.  This development gave financial institutions a considerably enhanced influence over all aspects of the housing market.



	It is clear that solicitors in England have been faced with serious difficulties in recent years, and many have become bankrupt.  But there is no basis for linking those difficulties with the abolition of scale fees in 1973.  Nor is there any basis for assuming that things would have been different had scale fees still been in place.  On the contrary, in March 1994, a report of the English Law Society's special working party on conveyancing services included the following statement -



	"We have concluded that compulsory and recommended fee scales would be unworkable and ineffective."



	Those in favour of retaining scale fees have said that the abolition of scale fees will lead to a vicious price war, in which fees will drop below an unprofitable level and solicitors will produce shoddy work.  There is no empirical evidence to support this assertion.  I would just analyse what is being said.  It is that solicitors, whose professional training and discipline are said to justify their monopoly over conveyancing work, cannot provide proper and professional conveyancing services unless their fees are artificially fixed by reference to the price of the property conveyed.  That is, Mr Deputy, an astonishing argument for a profession to put forward and, I suggest, is untenable.



	Some have pointed to the fact that Singapore has decided to retain a modified form of scale fees for conveyancing.  They argue that Singapore's background is similar to that of Hong Kong.  However, in Singapore only a relatively small segment of the population own or intend to acquire private housing.  87% of the population live in flats provided by the Housing Development Board, which provides legal services for sales, purchases and mortgages of those flats.  The two places are not therefore comparable in respect of their housing markets.

	The Law Society has also referred to the abolition of scale fees as "the English experiment".  This is misleading.  Scale fees have been abolished not only in England, but also in New Zealand, Canada and most parts of Australia.  Moreover, the Administration is not aware of any place that has abolished scale fees and has subsequently re-introduced them.



	If scale fees are abolished, solicitors will be required to charge conveyancing fees that are fair and reasonable "having regard to all the circumstances of the case".  Consumers will therefore be charged on the basis of the work done, not on the value of the property concerned.  This will improve the efficiency and cost-effectiveness of conveyancing services.  The quality of the services provided depends on the expertise and professionalism of the solicitor concerned.  Scale fees do not guarantee quality, and the abolition of scale fees will be no excuse for poor quality.  The solicitors are members of a profession and must observe professional standards.  The Law Society has a duty to discipline any of its members who fail in this respect.  Other professions, trades and industries can provide quality services without price fixing, and there is no reason why solicitors cannot do so as well.



	It has recently been suggested that the abolition of scale fees would undermine the independence of the legal profession.  This Bill does not do that.  No one is seeking to interfere with the way in which legal practitioners do their work.  But it is quite legitimate for the legislature to step in and remove a pricing arrangement that is anti-competitive and unfair to consumers.  Moreover, the monopoly that solicitors have in respect of conveyancing is conferred by legislation.  The legislature is entitled to amend that legislation to prevent price-fixing in respect of conveyancing.

 

Public support



	Mr Deputy, as I have explained earlier, this Bill is the product of several years of debate, a debate that involves all sections of the community.  This is only right.  Members of the community are the consumers of legal services and they have every right to express their views on legal services in Hong Kong.  The reforms contained in this Bill reflect those views and have wide public support.



	Most of the proposed reforms are also supported by the two branches of the legal profession.  This is not surprising, given that the Bill offers new opportunities for those who supply legal services.  Solicitors and foreign lawyers will be permitted to operate from within new business structures ─ incorporated and multi-disciplinary practices.  These structures will offer greater flexibility than the present regime, both in terms of raising capital and sharing profits, and in meeting clients' needs for a wide range of services.  Similar developments are occurring elsewhere in the common law world.  Legal practitioners in Hong Kong must have the ability to compete with other places in respect of the quality and variety of their services.  I am pleased that the Law Society supports these reforms.



	I assure Members that the Bill is put forward by the Administration in the belief that all its provisions are in the public interest.  They will benefit members of the public, who are consumers of legal services, and will offer opportunities for legal practitioners to provide quality legal services in ways that are more cost-effective, competitive and flexible than at present.



	Mr Deputy, I commend this Bill to the Council.



Question on the motion on the Second Reading of the Bill proposed.



Debate on the motion adjourned and Bill referred to the House Committee pursuant to Standing Order 42(3A).





ADMINISTRATION OF JUSTICE (MISCELLANEOUS PROVISIONS) BILL 1996



THE ATTORNEY GENERAL to move the Second Reading of: "A Bill to amend the Supreme Court Ordinance to enable certain solicitors to be appointed as recorders and to enable the appointment of temporary deputy registrars and temporary assistant registrars; to amend the Jury Ordinance to repeal the requirement of the Registrar of the Supreme Court to state to the court or the judge his reasons for excusing a person from attending on a jury; to amend the Defences (Firing Areas) Ordinance to update the list of firing areas; to amend the Protected Places (Safety) Ordinance to replace the power of authorized guards to discharge firearms with the power to use reasonable force; and to provide for other miscellaneous and minor amendments to those Ordinances."



He said: Mr Deputy, I move that the Administration of Justice (Miscellaneous Provisions) Bill 1996 be read a Second time.  The Bill aims to amend four ordinances relating to the administration of justice and to security which are obsolete or anomalous and to repeal five ordinances which are no longer needed or do not suit Hong Kong's present circumstances.



	The Bill amends the Supreme Court Ordinance to enable solicitors to be appointed as recorders and to give the Chief Justice the power to appoint temporary deputy registrars and temporary assistant registrars.



	The Bill also amends the Jury Ordinance to abolish the requirement that the Registrar of the Supreme Court must state to the court or the judge his reasons for excusing a person from attending on a jury.



	The opportunity is also taken to amend provisions in two security-related ordinances and to repeal five others.  They are obsolete, anomalous, or have long fallen into disuse.



	The Bill proposes to repeal the Secretary of State for Defence (Succession to Property) Ordinance.  That Ordinance provides for the control and succession of property vested in the Secretary of State for Defence.  The building lot covered in the Ordinance was sold in 1969 and the provisions are no longer required.



	The Air Armament Practice Ordinance, which permits practice in bombing in Sai Kung is wholly outdated.  Such activities ceased in 1966.  Since then Sai Kung has been built up and extensively developed for recreational use.  Bombing exercises of the sort regulated by the Ordinance cannot practically be undertaken in modern Hong Kong.  The Bill proposes to repeal this Ordinance.



	It is also for the same reason that the Defence (Firing Areas) Ordinance should be updated.  The British garrison have not used the Basalt Island range since approximately 1985.  All naval gunfire exercise now take place in international waters south of Hong Kong.  No practice has taken place in the torpedo range for at least 30 years, while the three minesweeping ranges have not been used since at least 1984.  They are now located across major shipping channels which would preclude their reactivation.  The Bill proposes to update the references to firing areas in this Ordinance.



	The Defence Works Protection Ordinance is substantially similar to  section 1 of the Official Secrets Act 1911 which prohibits the sketching of prohibited places for any purposes prejudicial to the safety and interests of the State.  The localizing legislation for the 1911 Act is being drafted and discussed in the Joint Liaison Group.  The Ordinance is redundant, and the Bill proposes to repeal it.



	The Compulsory Service Ordinance and the China Fleet Club Incorporation Ordinance are also obsolete.  The former was suspended by the Governor in Council in 1961.  At present, service to all our auxiliary forces is entirely on a voluntary basis and we do not envisage that such service will ever be made compulsory again.  The China Fleet Club closed down in 1992 and its Trustees wound up by the court in 1993.  The Ordinance is therefore no longer needed.  The Bill proposes to repeal these two Ordinances.



	The Bill also seeks to amend the Protected Places (Safety) Ordinance to provide that an authorized guard may use "reasonable force" in carrying out his duties under this Ordinance to bring the provisions in line with the internal orders of the police and the British forces.



	Mr Deputy, the Bill is part of our continuing process of tidying up the statute book by removing anomalies, updating provisions and repealing obsolete ordinances.  I commend the Bill to this Council for early passage into law.



	Thank you, Mr Deputy.



Question on the motion on the Second Reading of the Bill proposed.



Debate on the motion adjourned and Bill referred to the House Committee pursuant to Standing Order 42(3A).





SOCIAL WORKERS REGISTRATION BILL



THE SECRETARY FOR HEALTH AND WELFARE to move the Second Reading of: "A Bill to provide for the registration of social workers and disciplinary control of the professional activities of registered social workers, and for related matters."



THE PRESIDENT resumed the Chair.





She said (in Cantonese): Mr President, I move that the Social Workers Registration Bill be read a Second time.



	The Bill has been prepared in response to a growing awareness in recent years among social workers of the desirability of a professional code of practice for professional self-regulation.  Its principal objectives are:



	(a)	to establish a system for the registration of professional social workers; and



	(b)	to establish a professional code of practice for registered social workers and to discipline those who contravene it.



Use of Professional Title



	A major consideration in drafting the Bill was the fact that the term "social worker" is in wide and general use.  Many talented and dedicated voluntary workers who may not be able to qualify for registration as social workers have been active in the social work field for many years.  And during that time many will have referred to themselves or will have been referred to as social workers.  Their work will have been referred to commonly as social work.  We were concerned in drafting the Bill to strike a fair balance between protecting the terms "social work" and "social worker" when used in a professional context and allowing such terms to continue to be used more generally in an informal context without inadvertently causing legal problems for the large number of voluntary workers in this field who are not professionally qualified.



	In order to achieve this balance, the Bill takes the following approach to the use of title.  It will make registration mandatory for 

	

	-	any person who wishes to use the title "Registered Social Worker" (or the initials "R.S.W."); and



	-	any person who wishes to use the words "social work" or "social worker" to describe his professional qualifications or his profession as being the social work profession.

	This would mean, for example, that someone who helps other people, such as street sleepers or drug addicts would not break the law if he described himself as a social worker engaged in social work so long as he did not claim to be professionally qualified or providing a professional service.



The Registration Board



	Registration will be undertaken by a Social Workers Registration Board which will set and review the qualification standards for the registration of social workers, administer the registration system, formulate and approve codes of practice, and handle disciplinary matters.



	The Board will comprise 15 members.  Eight will be elected from among registered social workers.  In addition to the Director of Social Welfare or his representative, there will also be six members appointed by the Governor.  These will include not less than three lay members who are not social workers, and two registered social workers who are public officers.



	The Board will be financed by fees collected from registered social workers.  It will appoint its own Registrar and employ other persons to assist in the performance of its functions and responsibilities.



Disciplinary Proceedings



	The Bill will also empower the Board to receive complaints against registered social workers, and to appoint disciplinary committees to conduct inquiries into complaints and recommend appropriate action.  To maintain the integrity of the social work profession, a registered social worker must be permanently removed from registration if he is convicted of any of the serious offences listed in Schedule 2 to the Bill.  Similarly, any person who has been convicted of any of these offences would be ineligible for registration.  A person who is aggrieved by a decision of the Board will have the right of appeal to the Court of Appeal.



Consultation



	Mr President, the Administration has consulted widely in preparing the Bill.  We have discussed the main issues with non-governmental welfare organizations, with professional staff in the Social Welfare Department, with the Welfare Panel of this Council and with the Social Welfare Advisory Committee.  Most importantly, we have discussed at great length all the issues with the existing Social Welfare Personnel Registration Council whose views have been of great assistance to us on the many complex issues involved.



	Mr President, I commend this Bill to the Council.



Question on the motion on the Second Reading of the Bill proposed.



Debate on the motion adjourned and Bill referred to the House Committee pursuant to Standing Order 42(3A).





CHILD CARE CENTRES (AMENDMENT) BILL 1996



THE SECRETARY FOR HEALTH AND WELFARE to move the Second Reading of: "A Bill to amend the Child Care Centres Ordinance."



She said (in Cantonese): Mr President, I move that the Child Care Centres (Amendment) Bill 1996 be read the Second time.  This Bill proposes a number of amendments to the Ordinance which comprise:



	(a)	new provisions to prevent unsuitable persons from acting as childminders;



	(b)	new provisions to exempt mutual help child care centres from the full provisions of the Ordinance; and



	(c)	technical amendments to the Ordinance.



	We have all heard of incidents in which children and babies have suffered serious neglect or physical abuse at the hands of the childminder in whose care they had been placed.  Such cases have prompted calls for the introduction of appropriate controls over childminders.  We have sought to strike a balance in devising new controls.



	Bearing in mind the need to prevent unsuitable persons from acting as childminders as well as to avoid controls which would be so cumbersome or intrusive as to discourage persons from offering childminding services, we propose to empower parents themselves to check the suitability of the childminders they employ.  We propose to prohibit a person from acting as childminder if he or she has been convicted of any specified serious offence which could expose a child to the risk of abuse, or if he or she has committed any act or omission harmful to a child as recorded in the findings of a coroner's inquiry.  The childminder can obtain from the Director of Social Welfare a certificate verifying that he or she is not a prohibited person.  Parents can thus ask a potential childminder to show them such a certificate to assist them in assessing the suitability of the person to look after their child.



	This approach highlights the responsibility which we believe must ultimately rest with parents to check the suitability of the childminder they employ.  If these amendments are passed, we shall launch a publicity drive to get this message across clearly and to encourage parents to take full advantage of these new provisions aimed at enhancing their ability to verify that their child is in the care of a suitable minder. 



	In addition to tightening controls over individual childminders, we are proposing amendments to make it easier for mutual help child care groups to operate.  These groups are another useful way of addressing the problem of children being left unattended at home.  They can be organized by social welfare agencies, church bodies, women's centres, mutual aid committees and other non-governmental organizations where children are looked after by volunteers and parents on a roster basis in the premises of the organizations concerned.  As these groups meet the criterion of being a customary or usual arrangement for the minding of children, the premises concerned fall under the full control of the Ordinance.



	In order to encourage the formation of mutual help child care groups, the Bill will exempt the child care centres which they operate from the full provisions of the Ordinance provided they meet certain simplified requirements relating to supervision, structure of the premises and fire precautions.



	Last but not least, the Bill also proposes some technical amendments to the Ordinance, for example, to revise the level of penalties for offences to be in line with present day values and to provide for appeals which at present lie to the Governor, to lie instead to the Administrative Appeals Board in future.



	Thank you, Mr President.

Question on the motion on the Second Reading of the Bill proposed.



Debate on the motion adjourned and Bill referred to the House Committee pursuant to Standing Order 42(3A).





SUPPLEMENTARY APPROPRIATION (1995-96) BILL 1996



THE SECRETARY FOR THE TREASURY to move the Second Reading of: "A Bill to approve a supplementary appropriation to the service of the financial year which ended on 31 March 1996."



He said (in Cantonese): Mr President, I move that the Supplementary Appropriation (1995-96) Bill 1996 be read the Second time.



	Section 9 of the Public Finance Ordinance states that "If at the close of account for any financial year it is found that expenditure charged to any head is in excess of the sum appropriated for that head by an Appropriation Ordinance, the excess shall be included in a Supplementary Appropriation Bill which shall be introduced into the Legislative Council as soon as practicable after the close of the financial year to which the excess expenditure relates."



	The accounts for the financial year 1995-96 have been finalized by the Director of Accounting Services.  The expenditure charged to 69 heads out of a total of 92 heads is in excess of the sum originally appropriated for those heads in the Appropriation Ordinance 1995.  In each head, including Head 50 ─ Government Land Transport Agency, on which I shall elaborate later, this excess expenditure reflects supplementary provision approved by the Finance Committee or under powers delegated by it.  These supplementary provisions were off-set by savings within the same head or under other heads including the provisions for "Additional Commitments" under Head 106 ─ Miscellaneous Services.  The Supplementary Appropriation (1995-96) Bill 1996 seeks final legislative authority for the amount of supplementary provision approved in respect of particular heads of expenditure by the Finance Committee or under powers delegated by it.



	The total supplementary appropriation required in respect of the 69 heads of expenditure is $7,482.6 million.  As in previous years, this excess is largely attributable to the implementation of the annual pay adjustment for the Civil Service and government subvented organizations ($4,627.1 million).  Other major contributing factors include the increased expenditure under the Comprehensive Social Security Assistance and Social Security Allowance Schemes ($1,073.6 million), and additional expenditure on pensions ($589.5 million).  In preparing the original estimates for the year 1995-96 we had made provision to cover the costs of the 1995 pay adjustment, the inflation related adjustment to payments under the Comprehensive Social Security Assistance and Social Security Allowance Schemes and the additional payments arising from the statutory inflation-linked adjustment to pensions under the "Additional Commitments" subhead.



	With regard to the excess under Head 50 ─ Government Land Transport Agency of $371,730.58 to which I referred earlier, the Government Land Transport Administrator has advised me that the excess arose from expenditure which was urgent and unavoidable, since the Government was obliged to comply with the payment conditions stipulated in the related tenders.  However, the payments were processed inadvertently without seeking the necessary prior authority for the excess at the head of expenditure level.  The Government Land Transport Administrator has assured me that, with the assistance of the Director of Accounting Services, he will review his procedures to ensure better control and monitoring of expenditure to prevent the recurrence of such incidents.  In addition I shall be writing to all Controlling Officers to remind them of their responsibilities under the Public Finance Ordinance. 



	As a result of the savings made in various heads of expenditure and the provision made in the original estimates for Additional Commitments, total expenditure for the financial year 1995-96 was within the sum originally appropriated in the Appropriation Ordinance 1995 even after the supplementary appropriation sought in this Bill.



Question on the motion on the Second Reading of the Bill proposed.



Debate on the motion adjourned and Bill referred to the House Committee pursuant to Standing Order 42(3A).





Resumption of Second Reading Debate on Bills



COSTS IN CRIMINAL CASES BILL



Resumption of debate on Second Reading which was moved on 2 November 1995



MR ALBERT HO (in Cantonese): Mr President, I am speaking on behalf of the Bills Committee studying this Bill.



	The Costs in Criminal Cases Bill, which is modelled largely on the Prosecution of Offences Act 1995 of the United Kingdom, is aimed to reform the existing law and practice governing the award of costs in criminal cases by removing anomalies and inconsistencies and by providing a clear set of principles applicable to all levels of criminal courts.



	The issue which has drawn most debate in the course of our deliberation of the Bill is the merits of the wasted costs provisions.  Clause 18 of the Bill empowers the courts to order a legal or other representative to meet the payment of wasted costs incurred by a party to criminal proceedings.  Clause 2 defines wasted costs to mean any costs incurred by a party to criminal proceedings as a result of an improper, unreasonable or negligent act or omission on the part of his legal or other representative, or where in the light of any such act or omission occurring after such costs had been incurred, it is unreasonable to expect that party to pay.



	The Bills Committee has noted that the Working Group on Costs in Criminal Proceedings had made no recommendation on wasted costs provisions to which the Hong Kong Bar Association (Bar) and the Law Society of Hong Kong (Law Society) have opposed, and so questioned the rationale of the Administration in introducing these provisions.



	The Administration has explained that provisions for wasted costs are aimed at protecting the interests of defendants.  The Administration considers it, in principle, proper and just to confer the power on the court to make wasted costs orders even if such cases of wasted costs as referred to in clause 2 of the Bill rarely occur.  At present, given the absence of provisions governing wasted costs in criminal proceedings, the wasted costs in most cases are borne by the defendent client through no fault of his own.  If improper conduct of legal representatives exists, no matter how infrequent, a remedy must be found.



	The Bar is deeply concerned that the proposed wasted costs provisions will deter counsel from pursuing their client's interest and from carrying out their professional duties.  The concern is shared by the Bills Committee and the Law Society.  There is at present inherent jurisdiction in the superior courts of record to order costs against solicitors personally but not barristers.  If the wasted costs provisions as contained in the Bill are enacted in their present form, immunity to barristers in criminal proceedings will be removed.



	The Administration has argued that a lawyer who does his job properly has absolutely nothing to fear, as borne out by the United Kingdom case law.  Besides, there are no indications that solicitor advocates are at present deterred from pursuing their clients' interest or from carrying out their professional duties for fear of incurring a personal liability for wasted costs notwithstanding the fact that the court can order wasted costs against them in the exercise of its inherent jurisdiction over solicitors as officers of the court.



	Addressing Members' concern that the interests of the legal or other representatives may not be adequately protected if the court intends to order wasted costs against them, the Administration stressed that adequate safeguards are provided in the Bill.  Under clause 18(2), no wasted costs order shall be made unless the legal or other representative concerned has been given a reasonable opportunity to appear before the court and show cause why the order should not be made.  The Bill also provides for avenue for appeal against wasted costs orders made by the court.



	The Bills Committee and the Bar have raised concern about the equity of clause 18(3) of the Bill since lawyers in the private practice representing the Government or legally-aided defendants will be personally liable to payment of costs under a wasted costs order while Government employed lawyers will not.



	The Administration has explained that it is the Administration's policy that the Government will be responsible for meeting the loss or damage caused by a civil servant in the course of his or her duties to an innocent party.  This policy will cover the wasted costs caused by a government lawyer in the course of his or her duties.  Disciplinary proceedings may be instituted against government lawyers for their unjustifiable conduct.  Where a wasted costs order is made personally against an advocate in the private practice, either counsel or solicitor, instructed by the Legal Department or the Legal Aid Department, any such order made will be borne by that advocate rather than the Government because he is a provider of services, and not acting under a contract of employment.  A similar provision exists in the United Kingdom.



	Mr President, we have considered the merits of enacting the wasted costs provisions thoroughly and carefully.  A majority of Members in the Bills Committee, however, have grave reservations about the provisions on the following grounds:



	First, although the Administration has indicated that the Judiciary is in support of the Bill, there is no demonstrated need for the provisions nor clear evidence that there is a real problem to be addressed or that with the provisions in place, the "problem" could be cured.  Members are unable to accept the Administration's using of media coverage of judicial criticism of legal representatives for unjustifiable conduct as an indication of the seriousness of problem to support its argument for the need to legislate;



	Second, there may be inhibitive effect on the legal representative in the conduct of defence case which would be detrimental to a defendant.  In the light of public interest, lawyers should be able to conduct a case without inhibition or pressure;



	Third, there is inequity arising from the difference in treatment in respect of lawyers in the private practice and government lawyers;



	Fourth, adjournment of cases was often initiated by the court rather than on request of the defence or the prosecution;



	Fifth, the perceived problem of a defendant having to pay wasted costs incurred by his legal representatives could be dealt with by other means such as disciplinary proceedings;



	Sixth, clause 17 of the Bill empowers the court to make orders on costs in favour of a party to the proceedings as a result of an unnecessary or improper act or omission by or on behalf of the other party.  This provision could serve the purpose of covering any wasted costs incurred by a party to criminal proceedings as a result of an unjustifiable act by the other party.  Moreover, under the existing law, subject to an advocate's immunity from being sued, a client may take legal action against his legal representative for any improper act; and

	Seventh, there may be possible abuses of wasted costs provisions.  The mere existence of the provisions may provide an avenue to a losing party to turn to his legal representative for possible compensation.



	The Bills Committee, therefore, suggested that the Administration should delete the wasted costs provisions.  In response to our suggestion, the Administration proposed to incorporate in the Bill the principle governing wasted costs laid down in the English Court of Appeal case of Ridehalgh v. Horsefield.  This will restrict the ambit of the provision in that no wasted costs enquiry shall be initiated except in straightforward cases of failure to appear, lateness or negligence leading to an otherwise avoidable adjournment.  On further deliberations, the Administration has finally agreed to delete the "negligence" element from the Ridehalgh principle.



	The Bills Committee, after detailed examination, considers the Administration's proposal acceptable.  We also suggested amending the definition of wasted costs in clause 2 of the Bill to confine its meaning to cases of failure to appear or lateness without reasonable cause leading to an otherwise avoidable adjournment.  The Administration agreed to this proposal.  On behalf of the Bills Committee, I welcome the necessary amendments to be moved later by the Attorney General at the Committee Stage.



	The Administration has also agreed to a number of amendments to the Bill suggested by the Bills Committee.  The Administration agreed to raise the ceiling in awarding costs to the defendants or the prosecutors in magistracy proceedings to $30,000 and to provide that the amount may be amended by way of a Chief Justice's order subject to the approval of the Legislative Council.  It also agreed to substitute the criterion of "substantially at variance" in clause 8 of the Bill with "less severe penalty" as in the United Kingdom and introduce a transitional provision to the effect that the Bill shall not apply to criminal proceedings in respect of offences committed before the coming into operation of the Bill.



	Mr President, with these remarks, and subject to the amendments to be moved by the Attorney General, I commend the Bill to this Council.









MISS MARGARET NG: Mr President, I would like to take this opportunity to put on record the legal profession's position concerning the provisions on "wasted costs" in the Bill.



	Wasted costs orders were introduced in England in recent years allowing the court to make a legal representative of a party to pay costs personally incurred in the course of a court hearing as a result of his negligence or improper conduct.  The aim was to discourage wasting the court's time, and to ensure that such costs do not have to be borne by the party.  With these aims, the legal profession entirely agrees.

	

	Further, the profession does not object to the principle of wasted costs, although we do not consider it the best way to achieve the aims. 



	However, the profession did object very strongly to the provisions as originally drafted in the Bill, because the mischief the wide ambit of the terms may cause far out-weighs the possible benefit.  Wasted costs orders may be misused with unfairness to the legal representative, but more importantly, it can be oppressive and inhibit the defence.  In the context of criminal trials, this is a serious matter.



	This was the basis on which the legal profession made its submissions to the Bills Committee, and this, as far as I understand it, was the basis on which the Bills Committee rejected the original proposals.



	Following the decision reached by the Bills Committee, the Administration volunteered amendments to restrict the ambit of the definition of "wasted costs", as the Honourable Albert HO, Chairman of the Bills Committee state in his report.  With "wasted costs" being limited to costs incurred as a result of failure to appear or lateness without reasonable cause leading to an otherwise avoidable adjournment, the profession does not think it right to continue with its objection, and therefore accepts the Administration's proposed amendments at the Committee stage.



	However, Mr President, the fact remains that wasted costs is a dubious instrument.  Now that it has been introduced, we would be constantly wary of any attempt to widen its use at some future date.  



	Thank you, Mr President. 

ATTORNEY GENERAL: Mr President, I am most grateful to the Chairman of the Bills Committee, the Honourable Albert HO, and members of the Bills Committee for their careful study of this important Bill.  I would also like to thank the Bar Association and the Law Society for their helpful and thoughtful comments ─comments which we have taken very seriously indeed.



	Mr President, the purpose of this Bill is to reform the existing law and practice governing the award of costs in criminal cases.  The Bill removes anomalies and inconsistencies by providing a fair and coherent set of principles applicable to both the defence and prosecution at all levels of our criminal courts.  It gives the courts the power to ensure that persons who suffer losses and expenses as a result of unjustifiable conduct on the part of their representatives or lawyers in criminal proceedings will be compensated.



	As the Honourable Albert HO has pointed out, considerable controversy arose over the wasted costs provisions.  Let me briefly re-state the underlying philosophy for those provisions.  The idea is to arm the courts with an effective remedy for the protection of the injured, so that any costs incurred by a party to criminal proceedings as a result of unjustifiable conduct on the part of his/her legal or other representative will be borne by that lawyer or representative.  And it has been pointed out these wasted costs provisions would apply equally to the prosecution.  I should stress, Mr President, that the provisions are not aimed at penalizing lawyers, but to compensate the injured party for the loss where it would be unreasonable to expect him to pay.



	Both the Honourable Albert HO and the Honourable Miss Margaret NG have set out in some considerable detail the principal objections put forward by the Bar Association and the strong reservations felt by the Bills Committee over the introduction of wasted costs provisions as originally set out in clause 2 and clause 18 of the Bill.  As originally drafted, the Bill proposes to define wasted costs to mean any cost incurred by a party to criminal proceedings as a result of improper, unreasonable, negligent act or omission on the part of his legal or other representative, or where, in the light of any such act or omission occurring after such costs had been incurred, it is unreasonable to expect that party to pay.



	Mr President, after careful consideration of the strong objections of the Bar Association already referred to in the reservations of the Bills Committee, and bearing in mind the likely circumstances when the court may wish to make a wasted costs order, the Administration proposed and the Bills Committee agreed that the scope of the definition of wasted costs in clause 2 be limited to circumstances where costs are incurred as a result of any failure to appear or lateness without reasonable cause on the part of any legal or other representative.  And I should be pleased to move appropriate amendments to the Bill at the Committee stage.



	The scrutiny of the Bill by the Bills Committee had led to some other proposed amendments, which I will also move at the Committee stage.  As we have heard, they include an amendment to increase the ceiling on defence and prosecution costs in summary proceedings from $15,000 to $30,000, to reflect current general costs levels.  The Bill will also be amended to allow future adjustment to both defence and prosecution costs in summary proceedings to be made by way of subsidiary legislation.



	Another amendment proposed by the Bills Committee relates to the award of costs in favour of a defendant in the event of successful appeal against sentence.  Clauses 8(b) and 9(2)(b) originally provided that if the court substitutes on appeal a sentence "substantially at variance with" that passed by the court below, costs may be awarded to the defendant.  The expression of "substantially at variance with" is to be replaced by "less severe punishment than", which is in line with the English legislation.



	The Bill will also be amended to include a transitional provision so that it will not apply to criminal proceedings in respect of offences committed before the coming into operation of the enacted Bill.  I will move to include a new clause 25 at the Committee stage to so provide.



	Finally, Mr President, I shall move a number of amendments to the Chinese text of the Bill to reflect drafting improvements.



	Thank you, Mr President.



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).



CRIMINAL PROCEDURE (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 31 January 1996



MR FRED LI (in Cantonese): Mr President, the Criminal Procedure (Amendment) Bill 1996 and the Mental Health (Amendment) Bill 1996 were laid on the table of the Legislative Council on 31 January 1996.



	The Bills seek to amend the Criminal Procedure Ordinance and the Mental Health Ordinance to bring the provisions in line with the United Kingdom Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, so as to enable a jury to determine whether an accused person who is unfit to plead did the act or made the omission charged, and enable the court to exercise additional disposal options besides detention in a mental hospital, including guardianship orders, supervision and treatment orders, and orders for absolute discharge, and to extend the above disposal options to magistrates. 



	A separate amendment to the Criminal Procedure Ordinance is also proposed to extend to child witnesses in respect of the offence of incest the same protection available to child witnesses who give evidence in respect of an offence of "sexual abuse".  The present definition of "sexual abuse" does not include incest.



	The Bills Committee, of which I was elected Chairman, has held four meetings, three of which were with the Administration, and has met a deputation from concerned organizations of the Hong Kong Council of Social Service.



	The main issues considered by the Bills Committee are summarized in the following paragraphs.



	Firstly, I will speak on the issues concerning the Criminal Procedure (Amendment) Bill 1996.



	Members are concerned that the definitions of "disability" and "fitness to be tried" are not provided in the proposed legislation and have asked the Administration to provide these two definitions.





	The Administration has explained that such definitions are not provided in the proposed legislation as its proposals are based on the United Kingdom legislation in which "disability" and "fitness to be tried" are not defined.  After considering this point again, it has concluded that it is better to leave the question to the common law, rather than to attempt to codify the terms.  However, in the light of the Bills Committee's concerns, it proposes to define "disability" in section 75(1) of the Criminal Procedure Ordinance as "disability such that apart from this Ordinance it would constitute a bar to his being tried".  Such a definition would apply to any disability, including inability to communicate with legal advisers.



	Members are also concerned that there is no distinction between mentally handicapped and mentally disordered persons.  The Administration has advised that it will make such a distinction in a coming bill to amend the Mental Health Ordinance.



	In addition, under the proposed new section 75A(1)(a) of the Criminal Procedure Ordinance, where a jury determines that the accused is under disability, the trial should not proceed or further proceed and then under the new section 75A(1)(b), the jury shall determine whether the accused did the act or made the omission charged.  The purpose of this "trial of facts" is not to determine whether the accused is guilty or not but is to ensure that the case against a defendant who has been found unfit to plead is tested to avoid the detention of innocent persons in mental institutions merely because they are mentally unfit.



		In response to Members' questions on whether relatives or friends of the accused can give evidence and what rules of proceedings would be followed under the proposed section 75A(1)(b), the Administration has agreed to clarify the points by adding a new section 75A(3) stating that:



	(a)	evidence that may be adduced under subsection 1(b)(ii) includes the testimony of witnesses; and 



	(b)	the law applicable in criminal proceedings shall be the law applicable in any proceedings arising under subsection 1(b).



	Also, the Law Society of Hong Kong has written to the Administration asking for the reasons why the same jury would determine the fitness to plead and the guilt in the new section 75(4).  Upon further reflection, the Administration has decided that the status quo regarding juries set out in the existing section 75(4) of the Criminal Procedure Ordinance should be retained and will move an amendment to that effect during the Committee stage.



	The main issues on Mental Health (Amendment) Bill 1996 are as follows:



	The first issue is about psychiatrists for assessing the accused person's fitness to plead.  Members share the view that the "two or more registered medical practitioners" for assessing the accused person's fitness to plead should be psychiatrists because a general practitioner may not have the necessary specialist knowledge to make the assessment.



	The Administration has pointed out that at present, there is no statutory definition of the term "psychiatrist" nor is there yet a statutory requirement for psychiatrists to be included in an approved register.  Nevertheless, it has accepted the Bills Committee's suggestion that at least two psychiatrists should give evidence.  It will amend the relevant sections accordingly and will define psychiatrists as those on the list of approved doctors under section 2(2) of the Mental Health Ordinance.



	As the recently enacted Medical Registration (Amendment) Ordinance 1996 stipulates, amongst other things, that a Specialist Register should be established, Dr the Honourable LEONG Che-hung has requested the Administration to state in the speech to be made by the Secretary for Security later that amendments will be made to redefine "psychiatrists" as those denoted in the Specialist Register of the Medical Council if and when such a register is set up.  The Administration has promised to further consider the proposal after the establishment of a Specialist Register.



	The Committee is also concerned with the advice of the psychologists.  In response to Members' request, the Administration has also looked into the question of whether psychologists should be included for giving advice and will amend the proposed new sections 44D(1)(ii) and 44G(1) of the Mental Health Ordinance by adding "(or other appropriately qualified person)" after "practitioner" so that psychologists can be asked to give advice as and when necessary.







	Parents organizations of the Hong Kong Council of Social Service are concerned as to whether the proposed disposal options are applicable to mentally handicapped persons who are fit to plead and found guilty by the court and whether there are any special arrangements or rehabilitative service for them.



	The Administration has advised that the proposed disposal options are only applicable to persons who are unfit to plead, but not persons fit to plead.  Persons who are fit to plead and found guilty by the court will be sentenced according to the penalty provision for the offence in question.  Under the Probation of Offenders Ordinance, the court may make a probation order for such a person requiring him to be under the supervision of a probation officer for a specified period.  Mentally handicapped persons who are fit to plead and convicted can be granted a sentence of detention in prisons or training centres.  If they are detained in prisons, they will be put into those institutions where psychologists are available to follow up their cases.  For those detained in training centres, arrangement will be made for them to be grouped into a tailor-made educational and vocational class where experienced and specially trained officers would monitor their progress.



	Parents organizations are also concerned that under the proposed new sections 44A(2) and 44D(2) of the Mental Health Ordinance, priority is accorded to the willingness of the Director of Social Welfare and the supervising officer to receive the person concerned into guardianship or to undertake the supervision.  The Administration has explained that before a guardianship order or a supervision and treatment order is to be granted by the court, the Director of Social Welfare has to ensure that there are sufficient and appropriate rehabilitative facilities for the execution of such order.  The intention of the proposed new section 44A(2) is for the Director of Social Welfare to advise the court but not for him to refuse to receive a person into guardianship if so directed by the court.  To address the concern expressed by the deputation, the Administration will add a new section 44A(1)(c)(iv) and a new section 44D(1)(c)(iv) to make it clear that the Director of Social Welfare is required to give advice to the court on the suitability of the guardianship order and the availability of a suitable guardian.



	In response to parents organizations' concern on the treatment of mental retardation which is a permanent condition, the Administration will add a further definition of "mental disorder" in the proposed new section 44C of the Mental Health Ordinance so that in relation to treatment under the supervision and treatment orders, the term has extended meaning to cover behaviour manifested by mental disorder.  It will also add a definition of "treatment" in the proposed new section 44C so that it includes education, training and behaviour management.  With this definition, supervision and treatment orders will be applicable to mentally handicapped persons.



	The Administration will move the Committee Stage amendments during the Committee Stage.  The amendments are supported by the Bills Committee.



	With these remarks, Members are invited to support the Criminal Procedure (Amendment) Bill 1996 and the Mental Health (Amendment) Bill 1996.





SECRETARY FOR SECURITY: Mr President, the Bill before us, in conjunction with the Mental Health (Amendment) Bill 1996, seeks to give High Court Judges, District Court Judges and Magistrates a wider range of disposal options in dealing with accused persons who are mentally disordered and who did the act or made the omission charged.  This Bill also seeks to introduce measures to better protect child witnesses in incest cases from the trauma of testifying in court.



	I am grateful to the Honourable Fred LI and members of the Bills Committee for the great care they have taken in scrutinizing the Bill since it was introduced into this Council in January.  This process has helped the Administration to fine-tune the Bill in a manner which better protects the interests of those whom the Bill is intended to benefit.

	

	The Honourable Fred LI has just explained the suggestions of the Bills Committee, which the Administration accepts.  In addition, we have also received comments from the Law Society of Hong Kong, which recommended that the questions of "fitness to plead" and "guilt" should not be determined by the same jury.  We have carefully considered the views of both the Bills Committee and the Law Society, and concluded that the Bill should be revised on the basis of their suggestions.



	The principal amendments in respect of this Bill which I will propose at the Committee stage are:





	(a)	first, to provide a definition of "disability" along the lines of section 4(1) of the United Kingdom Criminal Procedure (Insanity) Act 1964.  That definition has already been judicially interpreted in the United Kingdom and, as such, it is expected that the Hong Kong courts will follow the United Kingdom authorities.  It is a very wide definition and will, therefore, include any mental disability which renders a defendant "unfit to be tried".



	(b)	secondly, to ensure that the proposed legislation remains consistent with the existing law so that, in the High Court, the jury which determines the accused person's fitness to plead should not also then determine whether that person, having been found unfit to plead, is guilty of the offence charged;



	(c)	thirdly, to specify that the medical practitioners who provide evidence should include at least two specialists in mental disorder;



	(d)	fourthly, in cases where the accused has been found to be under disability and unfit to plead, to clarify that the purposes of the proceedings then is to determine whether the accused did the act or made the omission charged, rather than to determine whether the accused committed the offence;



	(e)	fifthly, to make it clear that evidence in such proceedings includes the testimony of witnesses; and



	(f)	finally, to state explicitly that the criminal standard of proof, that is to say, beyond reasonable doubt, applies to such proceedings.  These proceedings constitute essentially a "trial of facts", to ensure that the case against a defendant who is found unfit to plead is tested so as to avoid the detention of innocent persons in hospitals merely because they are mentally unfit.



	There is one suggestion from the Law Society which we have not incorporated into the amendments.  The Law Society suggested that a distinction should be made between an accused person who is not guilty by reason of insanity, and an accused person who is under disability even though he did the act or made the omission charged, on the grounds that insanity should not be treated as disability and vice versa.  The Administration does not consider such a distinction necessary.  Under the present or the proposed law, insanity is not treated as disability or vice versa.  The five disposal options proposed in the Bill will be equally available to accused persons found not guilty by reason of insanity, and to accused persons under disability who did the act or made the omission charged.  There appears to be no good reason to restrict the court's ability to determine any of the five disposal options for an accused person falling into either category, as none of the disposal options is, in principle, inappropriate for an accused person falling into either category.  The Law Society has accepted our explanation.



	Finally, I would like to say a few words about the commencement of the new legislation.  As Honourable Members would notice, the commencement date is not specified in face of the Bill but will be appointed by me by publication in the Gazette.  The Administration shares Honourable Members' concern about the implementation date of the provision on incest in this Bill, and I intend to designate 28 June as the commencement date for that provision.  This will facilitate early trial of incest cases, and enable witnesses to testify through a live television link in a room separate from the court room.  As regards the provisions dealing with guardianship orders, and supervision and treatment orders, the departments concerned will need about four months to set up the new arrangements for them and to ensure that they will operate smoothly.  I, therefore, propose to set 1 November 1996 as the day for commencing the relevant provisions.



	Mr President, I recommend the Criminal Procedure (Amendment) Bill 1996 to this Council.



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





MENTAL HEALTH (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 31 January 1996

PRESIDENT: Does any Member wish to speak? Although technically no Member has spoken on the Mental Health (Amendment) Bill 1996, when Mr Fred LI spoke on the Criminal Procedure (Amendment) Bill 1996, he spoke on both Bills.  So I have decided to permit the Secretary for Security to speak for the second time if he wishes to.





SECRETARY FOR SECURITY: Mr President, the main purpose of this Bill, and its evolution through the Bills Committee are similar to the Criminal Procedure (Amendment) Bill 1996.  I shall not go into the details here, but would again like to thank the Bills Committee for their constructive comments.



	The Bills Committee has made suggestions to clarify and improve certain aspects of the Bill.  The Administration has accepted the Bills Committee's suggestions and proposes to amend the relevant provisions of the Bill accordingly.



	The principal amendments in respect of this Bill which I shall propose at the Committee stage include:



	(a)	first, to clarify that it would be up to the court or the Magistrate to decide whether an order should be made, and the form of such an order, after considering the Director of Social Welfare's advice on the suitability of the order and the availability of a suitable guardian;



	(b)	secondly, to add definitions of "mental disorder", "supervision" and "treatment" to make it clear that the definition of "mental disorder" covers mental handicap; and



	(c)	thirdly, to specify that the medical practitioners who provide evidence should include at least two specialists in mental disorder.  This amendment corresponds with a similar amendment which I proposed to the Criminal Procedure (Amendment) Bill 1996.



	As I explained earlier, it is our intention that the provisions concerning guardianship orders, and supervision and treatment orders will come into effect on 1 November 1996.







	Mr President, I recommend the Mental Health (Amendment) Bill 1996 to this Council.



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





IMPORT AND EXPORT (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





CONTROL OF CHEMICALS (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





RESERVED COMMODITIES (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





TRADE DESCRIPTIONS (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





TOYS AND CHILDREN'S PRODUCTS SAFETY (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





CONSUMER GOODS SAFETY (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 3 April 1996







Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).





DUTIABLE COMMODITIES (AMENDMENT) BILL 1996



Resumption of debate on Second Reading which was moved on 14 February 1996



MRS MIRIAM LAU (in Cantonese): Mr President, the Dutiable Commodities (Amendment) Bill 1996 seeks to clarify the applicability of the Dutiable Commodities Ordinance, delete certain outdated provisions, substitute prosecution with the payment of penalty, strengthen the presumption provisions and so on so that it would be more convenient for the law enforcement authorities to perform their duties more effectively regarding dutiable commodities and the revenue of the Government can be safeguarded.  I support the spirit of the Bill, but I strongly oppose the proposal to remove taxis from the definition of "public transport" and therefore making them liable to seizure by the Customs and Excise Department or even forfeiture by the court.



	Mr President, the law seeks to achieve fairness and do justice.  Offenders of the law should not be exempted from prosecution and innocent third parties should not be adversely affected by the wrongdoing of the offender.  The amendment of the Bill concerning taxis which I have just mentioned is against this basic legal principle.  Therefore, I would move a motion later at the Committee stage to delete the amendments to clauses 9 and 11 and to preserve sections 15(2) and 19(2) of the original Dutiable Commodities Ordinance so that taxis can continue to be exempted from seizure and forfeiture.



	According to sections 15(2) and 19(2) of the Dutiable Commodities Ordinance, vehicles of public transport, which include taxis and public buses in the definition, are not liable to seizure and forfeiture.  Therefore, taxis, mini-buses and buses have exemptions.  Clauses 9 and 11 of the Bill propose to include taxis as among the vehicles liable to seizure and forfeiture.  In other words, if dutiable goods are found in a taxi, not only will the taxi-driver be prosecuted, the taxi is also liable to seizure by the Customs and Excise Department, which can even apply to the court for forfeiture of the taxi involved in the violation of the Dutiable Commodities Ordinance.



	It is apparent that the Bill seeks to address the concern aroused by the recent unlawful use of marked oil.  I strongly support the Government in trying to crack down on the unlawful use of marked oil.  However, I think the amendments proposed in clauses 9 and 11 in the Bill will probably punish the innocent and that will not only be contrary to the legal principle of "rather to let a guilty person go free than to punish an innocent person", but will also have the effect of using a butcher's chopper to kill a chicken.  That should be extremely unfair to the majority of taxi-drivers who are law-abiding.



	As we all know, the rental system is a common practice in the taxi trade.  Many taxi-owners would drive their taxis for one shift and rent out their taxis to others to drive the other shift.  In fact some taxi-owners would even rent out their taxis to others to operate both shifts.  If clauses 9 and 11 of the Bill are agreed to, the innocent taxi-owners may become the scapegoats without knowing it if the renters of their taxis use marked oil unlawfully.  The taxis, which may be these owners' only means of making money, may be seized or even forfeited by the Government.



	Some people think that before a taxi suspected of using marked oil is seized and forfeited by the Customs and Excise Department, the court would try the case fairly and therefore, taxis of innocent owners would not be forfeited.  It is not that I do not believe that there will be a fair trial by the court, but it will still be extremely unfair to the taxi-owners who can eventually prove their innocence so that their taxis will not be forfeited.  Since no income would be earned if the taxis are not driven, these owners would still suffer a loss as a result of the seizure of their taxis. 



	Besides, the Bill seems to give different treatment to taxi-owners who own their taxis in different ways.  According to legal precedents, vehicles under hire purchase agreements with banks would not be forfeited even if it has been found that the owners have contravened the Dutiable Commodities Ordinance, because the court considers the banks to be innocent third parties.  Hence, vehicles under hire purchase would not be liable to seizure or forfeiture by the Customs and Excise Department.  In an indirect way, owners of such vehicles would enjoy a special privilege.  If banks are considered innocent third parties and the vehicles concerned can be exempted from seizure and forfeiture, why are taxi-owners who have bought their taxis with their own money not regarded as innocent third parties and why can they not have the same kind of exemption?  To these taxi-owners, would that not be even more unfair?  Does the Government want to compel all taxi-owners to enter hire purchase agreements in order to spare their taxis of the risk of seizure or forfeiture even though they are innocent?  



	Another point which I wish to raise for Members' consideration is whether the provisions of the Bill are reasonable.  In fact, 178 taxis were charged last year for unlawful use of marked oil.  They account for only a very small percentage of the total number of more than 18 000 taxis in Hong Kong.  Under the circumstances, there is no reason for the Government to deal with the small number of black sheep by introducing harsh provisions which would seriously affect the whole trade.  Even if the Government wants to deal with the black sheep, it is not necessary for it to introduce such harsh provisions which would "arrest the person and seize his property", so to speak.  Unlawful use of marked oil is, after all, not one of the most heinous and unforgivable crimes.  Some drivers committed this offence only because they wanted to save a petty sum of a hundred dollars in petrol charges.  Ironically, even for the more serious crimes such as robbery, the offender would be arrested but his property would not be seized.  Should the property of those who have committed the offence of unlawful use of marked oil be seized, especially in cases in which the offenders are not necessarily the taxi-owners but rather, drivers who rent the taxis?



	In fact, the rental system is a common practice not only in the taxi trade, but also in the freight carrier trade.  Many owners of goods vehicles would rent out their vehicles.  At present, goods vehicles are not exempted from seizure and forfeiture.  Therefore, the criticisms of the proposed provisions that I have made earlier on about the unfair and unreasonable treatment of taxis also apply to the case of goods vehicles.  The Government should carry out a comprehensive review and make suitable amendments to ensure the fairness and reasonableness of the law.



	Mr President, although I try to fight for the interests of the law-abiding taxi-drivers and vehicle owners who constitute the majority, that does not mean that I accept unlawful behaviour and indulge the offenders.  The Dutiable Commodities Ordinance was amended on 19 July 1995 and the penalty for the sale or unlawful use of marked oil has been substantially increased with the new maximum penalty being a fine of $200,000 and imprisonment for two years.  It may be said that the current laws are sufficiently harsh, but if we look at the figures concerning cases of the sale or unlawful use of marked oil against which prosecution has been brought, the fines ranged from $200 or $300 to tens of thousand dollars while the terms of prison sentence varied from three days to six months.  We know that the majority of those being charged only have to pay a fine of about $1,500.  The Government should review whether the present penalty has sufficient deterrent effect.  Alternatively, the Government should come up with more effective ways to deal with the real offenders.  In order to put an end to the abuse of marked oil, it is certainly necessary to strengthen law enforcement and start more crackdowns.  This is also the most effective measure.  I very much hope that the Government would put extra efforts in this respect instead of adding an extra tool which is a "butcher's chopper".  



	Mr President, with these remarks, I call upon Members to support the amendments which I am going to move later at the Committee stage.  Thank you.





MR RONALD ARCULLI: Mr President, I wish to report to Honourable Members the deliberations of the Bills Committee on the Dutiable Commodities (Amendment) Bill 1996, of which I was elected Chairman.



	The Bills Committee had a total of two meetings with the Administration.  The Bill seeks to amend the Dutiable Commodities Ordinance by improving the governance of trade operations, enforcement action and revenue protection, as well as to update the Ordinance to bring it in line with recent developments.



	Whilst members of the Bills Committee were generally in support of the Bill, in the course of the deliberations, members had concerns about a number of issues.  It is not necessary for me to go into the details of those issues which the Administration has agreed to move Committee stage amendments, as these are to remove inconsistencies and ambiguities.  I do wish, however, to highlight several points.



	My colleague, the Honourable Mrs Miriam LAU, has highlighted the point concerning taxis which are of concern to the Committee as well.







	One of the changes sought by this Bill is the transfer of the power to determine the conditions to be attached to liquor licences from the Governor-in-Council to the two municipal councils.  Members of the Bills Committee were concerned that these two municipal councils might have their own policies and come up with different sets of licence conditions.  On this point, the Administration advised the Bills Committee that the municipal councils will only be empowered to prescribe conditions which are necessary for licensing control but are at present not prescribed by the Governor-in-Council under section 6 of the Ordinance.  Variation in licensing conditions might be justified if it is to cope with the different situations in the two municipal council regions or to have regard to the particular circumstances of the applicants.



	Members also queried whether the amendments to the provision in respect of presumptions as proposed in clause 22 might have the effect of making it more onerous for the person being charged.  According to the Administration's explanation, as the law now stands, the onus is on the defendant to prove to the contrary on the balance of probabilities that the presumptions should not apply.  



	The Bill provides that a quantum requirement be introduced where appropriate, and in parallel with other supporting evidence in triggering a rebuttable presumption about possession of dutiable goods.  The quantum requirement is set at a sufficiently high level so that, in the absence of evidence to the contrary, there should be no doubt that the presumption should apply if the level is exceeded.  In such circumstances, a person will then be presumed to be in possession of dutiable goods.  The onus on the person charged is, therefore, less than that under the existing presumption provision. 



	The Administration has also confirmed that the proposed amendments are consistent with the right to presumption of innocence provided in Article 11.1 of the Bill of Rights Ordinance.



	Mr President, with these remarks, I ask Honourable Members to support the Bill and the Committee stage amendment to be moved by the Administration and Mrs LAU. 







MR CHAN KAM-LAM (in Cantonese): Mr President, in view of the seriousness of the use of "illegal industrial diesel" by vehicles in recent years, the Administration proposed to this Council to amend the Dutiable Commodities Ordinance in order to step up counter-measures against this phenomenon.  One of the proposed amendments by the Administration is the inclusion of taxis as one kind of public transport to be subject to seizure and forfeiture.  This is a cause for concern because if such an amendment to the Ordinance is passed, the driver of any taxi found by law-enforcement agencies to use "illegal industrial diesel", that is, marked oil, will be liable to prosecution while the taxi will be subject to seizure.  The law-enforcement agencies can even file an application in the court to forfeit the taxi subsequently.



	While I am in support of the Government's determination to combat the illegal use of marked oil, the scope covered nevertheless seems to be too large.  From the information provided by the Administration to this Council, in the first four months this year, there are on average only 1.5 cases a day where taxis are prosecuted for illegal use of marked oil.  With a total of some 15 000 taxis currently operating in Hong Kong, Kowloon and the New Territories, the number of taxis prosecuted for illegal use of marked oil represents only 0.01% of the entire fleet.  Therefore, we are of the view that taxis are not the main category of vehicles in the illegal use of marked oil.



	My view is that draconian measures should be directed at suppliers of marked oil and trucks which use large quantities of marked oil.  The amendment proposed by the Administration fails to attain this objective effectively and on the other hand produces the side effect of making innocent owners scapegoats.  I am strongly opposed to this proposal. 



	Besides, any person engaged in the illegal sale or use of marked oil is now liable to a maximum fine of $200,000 and two years' imprisonment.  This is, in fact, amply adequate.  Further, if we understand the mode of operation of taxis, we will have a better picture of the problem.  Normally, a taxi is rented to a number of drivers who will operate the taxi at different periods of time of the day.  Therefore, that the owner may have to be held responsible for the conduct of the drivers is utterly unfair to the owner.  For this reason, I will support the motion moved by the Honourable Mrs Miriam LAU later to delete clauses 9 and 11 of the Bill and to retain the original provisions of sections 15(2) and 19(2) of the Dutiable Commodities Ordinance, so that taxis can continue to enjoy exemption from seizure and forfeiture.



	I so submit.  Thank you, Mr President.





MR SIN CHUNG-KAI (in Cantonese): Mr President, among the many amendments proposed by the Government to the Dutiable Commodities Ordinance, the most controversial one is to include taxis in the category of vehicles that are liable to seizure and forfeiture.  Of all the vehicles involved in cases in breach of the relevant law in 1995, lorries topped the list with 240 cases and taxis came second with 179 cases, showing a rise of nearly 10 times over 1994.  From this we can see that the problem of taxis using marked oil illegally has clearly worsened and the trend is also heading upwards.  Therefore, the Democratic Party supports the idea that the Government should look squarely at this situation and extend the measure of seizure directed at private cars or lorries to taxis so as to enhance the deterrent effect and crack down on these illegal activities.



	However, the Honourable Mrs Miriam LAU is worried that this amendment by the Government will be unfair to the owners of taxis because taxis are generally operated under a rental system and if a taxi-driver uses marked oil illegally, under the new Ordinance, his taxi will be liable to seizure or forfeiture by the Government.  So in the end the innocent owner of a taxi will be victimized.  The Democratic Party thinks that this point should be noted and extended to other vehicles.  What we are saying is, under the present Ordinance, the owner of a lorry or a van may also become a scapegoat and suffer a loss as his vehicle may be seized.  Therefore, the Democratic Party supports the Government's amendment to crack down on the illegal use of marked oil.  But on the other hand, the Government should also review the current mechanism to avoid penalizing the innocent vehicle owners.



	As for Mrs Miriam LAU's amendment, the Democratic Party will abstain from voting.  There is no doubt that Mrs LAU's points are worthy of consideration.  However, to exclude taxis from the scope of the amendment is not the way to resolve the problem.  First, seizure is a severe punishment and helps to crack down on the illegal use of marked oil.  Hence we are worried that the illegal use of marked oil will worsen if taxis continue to be exempted from seizure even when those taxi-owners who are also the drivers violate the Ordinance.  Also, from the point of fairness, taxis should be treated the same as other vehicles and face the same punishment.  If we are concerned that taxi-owners will suffer undeserved losses, we suggest that the Government review the current mechanism of the seizure of vehicles instead of granting exemption to a certain category, such as taxis, in order to resolve the problem.



	Finally, we, the Democratic Party, urge the Government to give a fair treatment to all rented vehicles, including other vehicles used in the transport industry, so that the whole issue can be dealt with fairly.  Therefore, with respect to Mrs Miriam LAU's amendment, the Democratic Party will abstain from voting.





MR CHEUNG HON-CHUNG (in Cantonese): Mr President, in respect of the Dutiable Commodities (Amendment) Bill 1996, our colleague the Honourable CHAN Kam-lam has stated the position of the Hong Kong Democratic Alliance for the Betterment of Hong Kong (DAB), and I just want to add some information to it.



	The Government's resolve to combat the illegal use of marked oil is worthy of supporting.  However, the DAB has some reservations concerning the Bill the Government has so drafted because we are of the view that the clauses of the Bill are too harsh for taxi owners, and they will also give rise to unfair situations.  The DAB is of the view that the spirit of the laws of Hong Kong lies in fairness and justice, as well as the principle that "whoever does something should be held accountable for it".  However, if amended in this way, the Ordinance will give rise to such situations that "the black dog steals, but the white dog takes the blame".  In the taxi trade in Hong Kong, most taxi owners rent their vehicles to professional taxi drivers who operate the taxis.  Should the aforesaid Bill be passed, the taxi owners will suffer losses without knowledge of what has happened.  When the Government tackles vice establishments, it applies the relevant ordinances and seizes for half a year the premises which are used to run the business of the vice establishments, but it will not go as far as to confiscate the premises involved.  In comparison, the aforesaid law is too harsh as it would have a grave impact on the taxi trade.



	Also, the clauses in question make provision for taxis which are in hire purchase agreement with a bank to be exempted from forfeiture even when the owners have been found to have used marked oil illegally.  This has virtually created a shield for those who have the intent to commit unlawful acts, resulting in owners who can afford to fully own their taxis turning to the banks to make hire purchase arrangements, and this will increase the operating cost of taxis.  In other words, the Bill in question fails to plug the loophole in dealing with the illegal use of marked oil.



	We think that the simplest way to combat the illegal use of marked oil in the taxi trade is that once a person is found to be illegally using marked oil as the fuel for the taxi he is driving, and on conviction by the court after trial, demerit points should be recorded and his driving licence may even be suspended for a certain period.  This measure will have a deterrent effect.  



	Mr President, the DAB will later on support the amendment put forth by the Honourable Mrs Miriam LAU.



	Thank you, Mr President.





SECRETARY FOR THE TREASURY (in Cantonese): Mr President, I would like to thank the Honourable Ronald ARCULLI and members of the Bills Committee for their thorough but expeditious examination of the Bill.  Indeed, the Committee completed the scrutiny of this long and technical piece of legislation in two meetings within one month.  This is commendable and we are grateful for the Committee's support for the Bill.



	The Bills Committee has given us a lot of valuable advice and, as a result, I will move at the Committee stage a number of amendments which have been agreed by the Bills Committee.  I shall explain at that stage the reasons for these amendments.  I shall also respond to the Honourable Mrs Miriam LAU's amendment.



	Thank you, Mr President.



Question on the Second Reading of the Bill put and agreed to.



Bill read the Second time.



Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).



Committee Stage of Bills



Council went into Committee.





COSTS IN CRIMINAL CASES BILL



Clauses 1, 4 to 7, 10, 12, 13, 14, 17, 18 and 20 to 24 were agreed to.





Clauses 2, 3, 8, 9, 11, 15, 16 and 19



ATTORNEY GENERAL: Mr Chairman, I move that clauses 2, 3, 8, 9, 11, 15, 16, and 19 be amended as set out in the paper circulated to Members.



	The amendment to clause 2 limits the scope of the definition of "wasted costs" to instances of failure to appear or lateness, without reasonable cause, leading to an otherwise avoidable adjournment on the part of any legal or other representative.



	Clause 3 is amended by increasing the ceiling on defence costs in summary proceedings from $15,000 to $30,000 and by providing for future adjustments to be made by subsidiary legislation.



Proposed amendments



Clause 2



That clause 2 be amended, by deleting the definition "wasted costs" and substituting ─



	""wasted costs" (虛耗訟費) means -



	(a)	any costs incurred by a party to the proceedings as a result of -



	(i)	any failure to appear; or



	(ii)	lateness,

		without reasonable cause leading to an otherwise avoidable adjournment on the part of any legal or other representative or any employee of a legal or other representative; or



	(b)	any costs incurred by a party to the proceedings which, in the light of such failure or lateness occurring after they were incurred, the court or the judge considers it is unreasonable to expect that party to the proceedings to pay.".





That clause 2 be amended, in paragraph (b) of the definition of "虛耗訟費"，by deleting "該法院" and substituting "法院".





Clause 3



That clause 3 be amended ─



	(a)	in subclause (2), by deleting "$15,000" and substituting "$30,000".



	(b)	by adding -



		"(3)	The Chief Justice may, with the approval of the Legislative Council, by order, amend the sum specified in subsection (2).".





That clause 3(1)(b) be amended, by deleting "決定" and substituting "裁定".





That clause 3(1) be amended, by deleting "該訟費" and substituting "訟費".





Clause 8



That clause 8(b) be amended, by deleting "passes a sentence substantially at variance with" and substituting ─



	"imposes a less severe punishment than".

Clause 9



That clause 9(2)(b) be amended, by deleting "passes a sentence substantially at variance with that passed" and substituting ─



	"imposes a less severe punishment than that imposed".





Clause 11



That clause 11 be amended ─



	(a)	in subclause (2), by deleting "$15,000" and substituting "$30,000".



	(b)	by adding -



		"(3)	The Chief Justice may, with the approval of the Legislative Council, by order, amend the sum specified in subsection (2).".





Clause 15



That clause 15(b) be amended, by deleting everything after "一方" and substituting "為協助該法院或大法官而向該法院或大法官提交的對該方恰當地招致的訟費數額所作的評估；".





That clause 15(c) be amended, by deleting "被法院" and substituting "屬法院".





Clause 16



That clause 16(3) be amended, by deleting "包括" and substituting "為".











Clause 19



That clause 19(4) be amended, by deleting "推翻" where it twice occurs and substituting "撤銷".



Question on the amendments proposed, put and agreed to.



Question on clauses 2, 3, 8, 9, 11, 15, 16 and 19, as amended, put and agreed to.





Heading before 	PART VII

New clause 25	TRANSITIONAL



New clause 25	Transitional



Clause read the First time and ordered to be set down for Second Reading pursuant to Standing Order 46(6).





ATTORNEY GENERAL: Mr Chairman, I move that the Heading before new clause 25, and new clause 25 as set out in the paper circulated to Members be read the Second time.



	New clause 25 adds a transitional provision to the Bill for the reasons I set out during the Second Reading debate early this afternoon.



	Mr Chairman, I beg to move.



Question on the Second Reading of the clause proposed, put and agreed to.



Clause read the Second time.





ATTORNEY GENERAL: Mr Chairman, I move that the Heading before new clause 25 and new clause 25 be added to the Bill.









Proposed addition



New clause 25



That the Bill be amended, by adding ─



"PART VII

TRANSITIONAL



	25.	Transitional



		This Ordinance shall not apply to criminal proceedings in respect of offences committed before the coming into operation of this Ordinance.".



Question on the addition of the Heading before new clause 25 and new clause 25 proposed, put and agreed to.





CRIMINAL PROCEDURE (AMENDMENT) BILL 1996



Clauses 1, 2, 5, 6 and 7 were agreed to.





Clauses 3 and 4



SECRETARY FOR SECURITY: Mr Chairman, I move that clauses 3 and 4 be amended as set out in the paper circularized to Members.  



	The amendments contain the principal improvements to the Criminal Procedure (Amendment) Bill which I have already referred to in the Second Reading debate.  They have been discussed in detail by the Bills Committee and have received the Committee's endorsement.  



	Mr Chairman, I beg to move.







Proposed amendments



Clause 3



That clause 3 be amended ─



	(a)	by deleting "section 75(4), (5) and (6) is repealed and the following substituted -" and substituting -



			"Section 75 is amended -



		(a)	by repealing subsection (1) and substituting -



		"(1)	This section applies where on the trial of a person the question arises (at the instigation of the defence or otherwise) whether the accused is under a disability, that is to say, under any disability such that apart from this Ordinance it would constitute a bar to his being tried.";



	(b)	by repealing subsection (4), (5) and (6) and substituting -".



	(b)	by deleting the proposed section 75(4)(a) and (b) and substituting -



	"(a)	where it falls to be determined on the arraignment of the accused person, then if the trial proceeds the accused person shall be tried by -



	(i)	where paragraph (a) of the definition of "court" is applicable, a jury other than the jury which determined that question;



	(ii)	in any other case, the same jury which determined that question;





	(b)	where it falls to be determined at any later time, it shall be determined by -



	(i)	where paragraph (a) of the definition of "court" is applicable, a separate jury or the jury by whom the accused person is being tried, as the court may direct;



	(ii)	in any other case, the same jury by whom the accused person is being tried.".



	(c)	in the proposed section 75(5) by adding "(of whom not less than 2 shall be practitioners approved for the purposes of section 2(2) of the Mental Health Ordinance (Cap. 136))" after "practitioners".





Clause 4



That clause 4 be amended ─



	(a)	in the proposed section 75A, by deleting the section heading and substituting -



	"Determination as to whether accused person

	under disability did the act or

	made the omission charged".



	(b)	in the proposed section 75A(1)(a) by adding at the beginning "without prejudice to any proceedings for the purposes of paragraph (b)(ii),".



	(c)	in the proposed section 75A by adding -



		"(3)	For the avoidance of doubt it is hereby declared that -



		(a)	evidence that may be adduced under subsection (1)(b)(ii) includes the testimony of witnesses;

		(b)	the law applicable in criminal proceedings shall be the law applicable in any proceedings arising under subsection (1)(b).".



	(d)	in the proposed section 76(2)(a) by adding "(of whom not less than 2 shall be practitioners approved for the purposes of section 2(2) of the Mental Health Ordinance (Cap. 136))" after "practitioners".



Question on the amendments proposed, put and agreed to.



Question on clauses 3 and 4, as amended, put and agreed to.





MENTAL HEALTH (AMENDMENT) BILL 1996



Clauses 1, 3, 4 and 5 were agreed to.





Clause 2



SECRETARY FOR SECURITY: Mr Chairman, I move that clause 2 be amended as set out in the paper circularized to Members.  



	The amendments contain the principal improvements to the Mental Health (Amendment) Bill which I have already referred to in the Second Reading debate.  They have been discussed in detail by the Bills Committee and have received the Bills Committee's endorsement.  



	Mr Chairman, I beg to move. 



Proposed amendment



Clause 2



That clause 2 be amended ─



	(a)	in the proposed section 44A(1) -



		(i)	by deleting "Subject to subsection (2), where" and substituting "Where";



		(ii)	in paragraph (b), by adding "(of whom not less than 2 shall be practitioners approved for the purposes of section 2(2))" after "practitioners";



		(iii)	in paragraph (c) -



	(A)	in subparagraph (ii), by deleting "and" last appearing;



	(B)	in subparagraph (iii), by deleting "him," and substituting "him; and";



	(C)	by adding -



	"(iv)	the advice of the Director of Social Welfare on -



	(A)	the suitability of an order under this section in the case of the person; and



	(B)	where applicable the availability of a suitable person to be authorized under paragraph (i) if there is an order under this section in the case of the person,".



	(b)	by deleting the proposed section 44A(2).



	(c)	in the proposed section 44C by adding -



""mental disorder", in relation to treatment, includes behaviour manifested by a mental disorder;



		"supervision" includes care;





"treatment" includes education, training and behaviour management."."



	(d)	in the proposed section 44D(1)(b) by adding "(of whom not less than 2 shall be practitioners approved for the purposes of section 2(2))" after "practitioners".



	(e)	in the proposed section 44D(1)(c) -



	(i)	in subparagraph (ii), by deleting "and" last appearing;



	(ii)	in subparagraph (iii), by deleting "him," and substituting "him; and";



	(iii)	by adding -



	"(iv)	the advice of the Director of Social Welfare on -



	(A)	the suitability of an order under this section in the case of the person;



	(B)	where applicable, the availability of a suitable person acting under the Director of Social Welfare's authority under paragraph (i) if there is an order under this section in the case of the person; and



	(C)	if there is an order in the case of the person, the arrangements that will need to be made for the treatment intended to be specified in the order,".



	(f)	in the proposed section 44D(1)(ii) -



	(i)	by adding "(or other appropriately qualified person)" after "practitioner";



	(ii)	by deleting "condition" and substituting "disorder".



	(g)	by deleting the proposed section 44D(2).



	(h)	in the proposed section 44G(1) -



	(i)	by adding "(or other appropriately qualified person)" after "practitioner";



	(ii)	by deleting "condition" and substituting "disorder".



	(i)	in the proposed section 44I, by adding ", a relative of the supervised person" after "application of the supervised person".



Question on the amendment proposed, put and agreed to.



Question on clause 2, as amended, put and agreed to.





IMPORT AND EXPORT (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





CONTROL OF CHEMICALS (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





RESERVED COMMODITIES (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





TRADE DESCRIPTIONS (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





TOYS AND CHILDREN'S PRODUCTS SAFETY (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





CONSUMER GOODS SAFETY (AMENDMENT) BILL 1996



Clauses 1 and 2 were agreed to.





DUTIABLE COMMODITIES (AMENDMENT) BILL 1996



Clauses 1, 4 to 8, 13 to 23 and 25 to 45 were agreed to.





Clauses 2, 3, 10, 12 and 24



SECRETARY FOR THE TREASURY (in Cantonese): Mr Chairman, I move that clauses 2, 3, 10, 12 and 24 be amended as set out in the paper circulated to Members.



	The amendment to clause 2(d) of the Bill seeks to delete an obsolete term in the legislation.



	The amendment to clause 3(1) seeks to set out clearly the types of hydrocarbon oil to which the legislation applies.



	The amendment to clauses 10(4) and 12(2) seeks to replace the term "exercise all such diligence" wherever it appears with "take all reasonable steps" which better reflects the objectives of the legislation.

   

	The amendment to clause 12, by introducing new sub-clause (1A) and amending sub-clause (3), seeks to add "train" to the provisions so that "trains" would be subject to the control in respect of removal of goods to which the Dutiable Commodities Ordinance applies on the same basis as other modes of transport like ships, vehicles or aircraft.





	The amendment to clause 24 seeks to ensure consistency in the wording used in the provisions concerning the compounding of an offence.



	Mr Chairman, I beg to move.



Proposed amendments



Clause 2



That clause 2(d) be amended, by deleting "and "railway"" and substituting ", "railway" and "by rail"".





Clause 3



That clause 3(1) be amended, by deleting proposed subsection (1)(c) and substituting ─



	"(c)	the following types of hydrocarbon oil -



	(i)	aircraft spirit;



	(ii)	light diesel oil;



	(iii)	motor spirit; and



	(iv)	kerosene; and".





Clause 10



That clause 10(4) be amended, in proposed subsection (11), by deleting "exercised all such diligence" and substituting "took all reasonable steps".





Clause 12



That clause 12 be amended ─



	(a)	by adding -



		"(1A)	The proviso to section 23(1) is repealed and the following substituted -



		"(1A)	Goods put on board any ship, vehicle, train or aircraft under a permit are not to be relanded except under a permit.



		(1B)	Subsection (1) does not apply to duty-paid goods after their first removal within Hong Kong from the ship, vehicle, train or aircraft on which they were imported.".".



	(b)	by deleting subclauses (2) and (3) and substituting -



		"(2)	Section 23(2) is repealed and the following substituted -



		"(2)	Where an offence of removing, discharging or delivering any goods from any ship, vehicle or aircraft contrary to subsection (1) is proved to have been committed, every person being an owner, charterer, agent, master or other person in charge or comprador of the ship, vehicle or aircraft is deemed guilty of that offence in the absence of evidence that the goods were removed or discharged without his knowledge and that he had taken all reasonable steps to prevent such removal or discharge.".



		(3)	Section 23(3) is amended -



	(a)	by repealing "Goods" and substituting "In the absence of evidence to the contrary, goods";



	(b)	by adding ", train" after "vehicle".".

Clause 24



That clause 24 be amended, by deleting proposed section 47B(1)(b) and substituting ─



	"(b)	persons whom the Commissioner has reason to believe have committed an offence and the offence has been compounded under section 47A.".



Question on the amendments proposed, put and agreed to.



Question on clauses 2, 3, 10, 12 and 24, as amended, put and agreed to.





Clauses 9 and 11



MRS MIRIAM LAU (in Cantonese): Mr Chairman, I move that clauses 9 and 11 be amended as set out under my name in the Order Paper.  I have already explained the reasons for my amendment today in detail in the Second Reading debate and I shall not repeat here.



	In the Second Reading debate just now, the Secretary for the Treasury has said that he will respond to my amendment in the Committee Stage.  I very much believe that the Secretary, who represents the Government, will not oppose this amendment of mine because the Government has already indicated to the Bills Committee that they are willing to withdraw clauses 9 and 11.  However, they have said that they do not want to be the one to do it and want Members to execute it instead.  Therefore, although it is me who move this amendment today, I am in fact carrying out the order of the Bills Committee and it is not my personal move.	



	I want to take this opportunity to respond to the points raised by the Honourable SIN Chung-kai in the Second Reading debate.  Mr SIN has noted that if the Government is empowered to forfeit and seize the vehicles, the cases of taxis misusing marked oil will be reduced.  But I want to ask Mr SIN, if the one to use marked oil illegally is the driver and the taxi is rented, then the driver will not care whether the taxi will be forfeited or seized and neither will he worry too much that the taxi will be seized because he will not suffer any loss.  The one to suffer losses will be the taxi-owner.  Mr SIN seems to assume that the owner has the power to control the driver but in the taxi industry, the driver is not employed by the owner.  The driver will go to fill up the tank on his own.  There is no way that the owner can control the behaviour of the driver.  In addition, Mr SIN seems to have evaded the point that I raised in the Second Reading debate and that is, clauses 9 and 11 proposed by the Government may lead to an unfair situation where the innocent party is unjustly treated.  Mr SIN has not responded to this point at all.  Does Mr SIN feel that Hong Kong should put in place a system that "rather rounds up the wrong one than lets the suspect go"?  However, I strongly believe that Mr SIN is in support of the system that "rather lets the suspect go than rounds up the wrong one" and that is what the Democratic Party should support.  I hope that Mr SIN and the Democratic Party will change their mind.  As such, although Mr SIN and the Democratic Party cannot support my amendment, I appreciate that they do not object it but have decided to abstain from voting.  Yet, I still hope that they will change their mind and support my amendment.  Thank you.



Proposed amendments



Clause 9



That clause 9 be amended, by deleting the clause.





Clause 11



That clause 11 be amended, by deleting the clause.



Question on the amendments proposed.





MR JAMES TO (in Cantonese): Mr Chairman, I speak on behalf of the Democratic Party in response to the points made by the Honourable Mrs Miriam LAU just now.  Why do we abstain from voting?  We do so basically on jurisprudential grounds.  One of the reasons which is of paramount importance is that in our view, if we support Mrs Miriam LAU to extend the scope of exemption to include taxis, this will, in a way, mean that when a taxi owner-cum-driver (who takes up to drive one shift himself/herself) illegally uses marked oil while on shift, the owner-cum-driver will, in fact, be granted exemption.  We feel that it is absolutely unfair and it cannot effectively restrain the owners-cum-drivers from breaking the law.  This, in our view, is a very important factor.





	We have also noted a point made by Mrs LAU and that is, if the owner is not the driver and if the taxi is rented out for both shifts, the drivers will then be beyond the control of the owner as the drivers will fill up the taxi by themselves since this is not the responsibility of the owner.  This is a practice in the trade.  Therefore, we realize the difficulties involved.  In fact, be it the Government's proposal to exclude taxis from exemption or Mrs LAU's call for a full exemption for taxis, neither can really tackle the crux of the problem.  This is the reason for our abstention.



	Yet, we would reiterate that we hope the Government can monitor the situation closely.  Once abuses and violation cases involving owners-cum-drivers are found to be getting serious, it is our hope that the Government will pluck up the courage to amend the legislation.  In the meantime, it is also our hope that the Government can take into account the comparative inequity between owners-cum-drivers of taxis and their counterparts in other trades. 





SECRETARY FOR THE TREASURY (in Cantonese): Mr Chairman, there has been an increase in the number of offences committed under the Dutiable Commodities Ordinance concerning the illegal use of diesel oil involving taxis.  To address this problem, we have strengthened the resources of the Customs and Excise Department to tackle such illegal activities and increased the maximum fine for such offences.  In addition, we have included in the Bill before Members provisions to subject taxis to seizure on the same basis as private or goods vehicles.  However, we note from the discussion with the Bills Committee that some Members are concerned about the possible impact of the proposed amendments on the taxi trade and the related hire purchase operation.  We remain of the view that the situation with regard to taxis is serious, and there is no fundamental reason why they should not be treated in the same way as other vehicles.  Moreover, there are adequate safeguards in the forfeiture provisions.  Nonetheless, taking all factors into consideration, we accept that the concern expressed by some Members is not unreasonable.  We are therefore prepared to stay our hand for the time being, and not oppose the Committee stage amendments moved by the Honourable Mrs Miriam LAU.



	That said, we will closely monitor the situation and if it warrants, we may have to introduce the proposal again or introduce other feasible measures.



	Thank you, Mr Chairman.

Question on the amendments put and agreed to.



Question on clauses 9 and 11, as amended, put and agreed to.



Council then resumed.





Third Reading of Bills



THE ATTORNEY GENERAL reported that the



COSTS IN CRIMINAL CASES BILL



had passed through Committee with amendments.  He moved the Third Reading of the Bill.



Question on the Third Reading of the Bill proposed, put and agreed to.



Bill read the Third time and passed.





THE SECRETARY FOR SECURITY reported that the



CRIMINAL PROCEDURE (AMENDMENT) BILL 1996 and



MENTAL HEALTH (AMENDMENT) BILL 1996



had passed through Committee with amendments.  He moved the Third Reading of the Bills.



Question on the Third Reading of the Bills proposed, put and agreed to.



Bills read the Third time and passed.





THE SECRETARY FOR TRADE AND INDUSTRY reported that the



IMPORT AND EXPORT (AMENDMENT) BILL 1996



CONTROL OF CHEMICALS (AMENDMENT) BILL 1996



RESERVED COMMODITIES (AMENDMENT) BILL 1996



TRADE DESCRIPTIONS (AMENDMENT) BILL 1996



TOYS AND CHILDREN'S PRODUCTS SAFETY (AMENDMENT) BILL 1996 and



CONSUMER GOODS SAFETY (AMENDMENT) BILL 1996



had passed through Committee without amendment.  She moved the Third Reading of the Bills.



Question on the Third Reading of the Bills proposed, put and agreed to.



Bills read the Third time and passed.





THE SECRETARY FOR THE TREASURY reported that the



DUTIABLE COMMODITIES (AMENDMENT) BILL 1996



had passed through Committee with amendments.  He moved the Third Reading of the Bill.



Question on the Third Reading of the Bill proposed, put and agreed to.



Bill read the Third time and passed.





MEMBER'S MOTIONS



HONG KONG ROYAL INSTRUCTIONS 1917 TO 1993 (NOS. 1 AND 2)



DR LEONG CHE-HUNG to move the following motion:



"That the Standing Orders of the Legislative Council of Hong Kong be amended in Standing Order No. 19 -

 (a)	by repealing paragraph (6) and substituting -

		

"(6)	If a Member is not present to ask his question when his name is called the question may with his consent be asked by another Member, but otherwise shall be treated as a question for which a written answer has been sought.";

		

(b)	by repealing paragraph (8) and substituting -

		

"(8)	A Member who has given notice of a question may withdraw the question by giving notice to the Clerk before 1.00 p.m. on the day of the sitting at which the question is to be asked."."



DR LEONG CHE-HUNG: Mr President, I move the resolution standing in my name on the Order Paper.  The purpose of the resolution is to amend Standing Order 19(6) and (8) concerning arrangements for handling questions requiring an oral reply at the Legislative Council sitting.



	The proposals have been considered by the Subcommittee on Procedural Matters and endorsed by the House Committee.  Under the existing Standing Order 19(6), if the Member is not present to ask his question when his name is called and if the Member has not made prior arrangements either for another Member to ask the question or to treat the question as a written question, that question shall be deemed to be withdrawn.



	However, this arrangement is considered to be impracticable because at the time when it is known that the Member is not present to ask his question, the Administration's reply to the question has already been placed at Members' seats and distributed to the press.  It is therefore proposed to amend the Standing Order to the effect that unless the absent Member has made prior arrangement for another Member to ask the question, that question shall be treated as a question seeking a written reply.



	Under the existing Standing Order 19(8), a Member who has given notice of a question may withdraw the question by giving notice in writing to the Clerk at any time before the relevant sitting or by informing the President orally during Question Time.  To allow Members greater flexibility in the manner in giving the withdrawal notice, it is proposed to amend the Standing Order to the effect that an oral question may be withdrawn on notice given either in writing or orally by the absent Member to the Clerk to the Legislative Council before 1 pm on the day of the relevant sitting.



	With these remarks, Mr President, I beg to move. 



Question on the motion proposed, put and agreed to.





INTERPRETATION AND GENERAL CLAUSES ORDINANCE



MR FRED LI to move the following motion:



"That the Waterworks (Amendment) Regulation 1996, published as Legal Notice No. 176 of 1996 and laid on the table of the Legislative Council on  15 May 1996, be amended in section 4, in new Part III -

		

(a)	in item 1(a), by repealing "$7.77" and substituting "$7.11";



(b)	in item 1(e), by repealing "$5.01" and substituting "$4.58";



(c)	in item 1(f), by repealing "$5.01" and substituting "$4.58";



(d)	in item 1(g), by repealing "$5.01" and substituting "$4.58"."



MR FRED LI (in Cantonese): Mr President, I move the motion standing in my name on the Order Paper.



	The purpose of the Waterworks (Amendment) Regulations 1996 seeks to increase the fees and charges for water and for connection of pipes and other miscellaneous services by 9% and 12% respectively with effect from 1 July 1996.



	A sub-committee was set up by the House Committee for scrutinizing the regulation.  The sub-committee, which was chaired by me, has held two meetings, one of which was held with the Administration.  Members of the sub-committee expressed concern about the expected annual increase rate of the operating costs, which will exceed 10%, and the expected annual increase rate of the average net value of fixed assets in future years.  As our waterworks are operating in a surplus, Members have queried whether there is a need to further increase the charges for water.

	The Government explained that the surplus is only a notional figure because half of which, totalling $2.6 billion, is contribution from rates and government subsidy for domestic users on the first 12 units of water which is free of charge.  Without this government subsidy, waterworks would have been running on a deficit.  The Administration explained that the addition and the depreciation of basic facilities account for a major percentage of the annual increase rate of the operating costs while the cost for purchasing water from China accounts for 35% of the expenditure.  The Administration emphasized that the proposed rate of increase is moderate and is lower than the expected inflation rate of 10.6% for the period between February 1995 and July 1996.  Even when the proposed new charges are imposed, the actual rate of return on the average net value of fixed assets for the year 1996-97 is only 4.2%, which is lower than the target rate of return of 6.5%.  The Administration further pointed out that the extra income of about $224 million obtained after the implementation of new charges will ultimately be spent on members of the public in one form or another. 



	However, Members of the sub-committee have found the Administration's explanation unacceptable for they are of the opinion that contribution from rates should not be regarded as government subsidy because members of the public are in fact the ratepayers.  Even if the proposed increase of charge is not endorsed this time, the waterworks will still be operating in a surplus of $589.2 million and the expected rate of return on the average net value of fixed assets will be 3.3% for the year 1996-97.



	In view of the fact that Hong Kong is now experiencing an economic downturn and a high unemployment rate and that the grassroots are badly off, the sub-committee has decided to move a motion to veto the Government's proposed increase of water charges.  Before arriving at this Chamber today, I have received a lot of letters from Members of other political parties, trade unions and other organizations calling for a veto on the proposed increase of water charges.  I also received 24 000 signatures collected by the Democratic Party.  Here are the signatures which reflect the difficulties faced by the ordinary people.  The interest groups, political organizations, political parties and workers' organizations are unanimous in urging this Council to veto the proposed increase of water charges.  









	After considering the Administration's explanation of the impact of the proposed increases on the customers especially the catering trade, the sub-committee has unanimously decided that charges for fresh water, other than water for shipping purposes, should remain at the current level.  As far as charges for connection of pipes and other miscellaneous services are concerned, Members of the sub-committee think that the increase is acceptable as these are not recurrent expenditures to be borne by the consumers.



	In view of the above, Mr President, I will move two motions.  The first motion is to freeze the charges for water for business purposes, construction purposes and shipping purposes.  In this connection, we urge to freeze four kinds of charges relating to industrial purposes.  The second motion is to freeze the charges for water for domestic purposes.



	With these remarks, I call for Members' support of my motion.  





PRESIDENT: Mr Fred LI, you are moving two motions?





MR FRED LI (in Cantonese): Mr President, can I move two motions at the same time?





PRESIDENT: You have given notice to move two motions.  I am not sure which is your first one.





MR FRED LI (in Cantonese): Mr President, may I state the proposals in my motion?  There are four amendments in my first motion: the first one is item 1(a), repealing "$7.77" and substituting "$7.11"; the second one is item 1(e), repealing "$5.01" and substituting "$4.58"; the third one is item 1(f), repealing "$5.01" and substituting "$4.58"; and the fourth is item 1(g), repealing "$5.01" and substituting "$4.58".  All these four items are related to water for industrial and construction uses.  This is my first motion.



Question on the motion proposed.





MR CHEUNG HON-CHUNG (in Cantonese): Mr President, fresh water is an indispensable item in our life.  As an increase in water charges will certainly have an impact on people's livelihood, it is necessary for the Administration to be prudent in coming to a decision on the revision of water charges.  After a careful consideration and a prudent study on the issue, the Hong Kong Democratic Alliance for the Betterment of Hong Kong (DAB) has decided to support the motion to shelf the proposal to increase water charges for domestic as well as business users.



	The most important reason for this is that we believe the rationale of the Government to increase water charges is not acceptable.  In our analysis, we found that even if the Government did not increase the water charges, the Water Supplies Department could still enjoy a surplus of several hundred million dollars over the past few years.  As to this surplus, the Administration asserts that it is to be used to improve water supply service and to meet the expenditure on water supply infrastructure, especially in respect of the development of new towns.  Regarding the development of new towns, the Government has balanced the expenditure on the water supply system with the surplus from water charges.  However, for the several billion dollars gained in land auctions, the Government has set it aside as general revenue and allotted not a cent for further development and improvement of the water supply system.  Is it fair in doing so?



	On the other hand, the Government points out that the cost for the production and distribution of each unit of water is $8, and the charge for domestic users is $4.5, or $4.9 after revision.  In other words, the Government has subsidized each household with $3 per unit.  On the face of it, the Government has been very generous.  However, this is really a fallacy in reasoning because in terms of accounting, 15% of the revenue from rates is set aside for the Water Supplies Department, and it is this 15% of the rates charged that the Government has used to meet the deficit in production cost for each unit of fresh water.  Since both households and business units have to pay rates whether or not they are required to pay water charges, so in fact households and business units are paying water charges through the rates they pay.  Therefore, it is a fallacy in reasoning to say that the Government is subsidizing the people in water charges.





	After considering the overall market situation in Hong Kong, the economic downturn and the burden members of the public are able to shoulder in the face of price increases, the DAB supports the motion to shelf the proposal to increase water charges for both domestic and business users.



	I so submit.





MR CHAN WING-CHAN (in Cantonese): Mr President, the Government's proposal to increase water charges substantially has aroused an extremely strong reaction from the public.  Now that we are in an economic downturn and many people are unemployed, that would have a direct effect on the livelihood of the public and would put extra burden on them.  Trades which use a lot of water, in particular hotels, restaurants and the dyeing industry, would be most seriously affected.



	Last night, I was surrounded by a group of cooks and managers of the catering trade when I attended a celebration held by their trade union.  They pointed out that the many cases of food poisoning recently were caused by the "deliberate" saving of water used in the trade, among other reasons.  I entirely agree with the view of this group of cooks.  Besides paying attention to personal hygiene, using abundant water in the treatment and cleansing of food, tools and household utensils and to clean the premises will reduce the chance of food poisoning.



	Earlier on, I have mentioned the "deliberate" saving of water.  We know that the water charges as well as the sewage charges and sewage surcharges are going up and hence people in the catering trade are now crying for help.  Meanwhile, employers have advised their staff to use less water in order to cut cost.  Imagine how difficult the job of a cook will become.  There really will be more chances of food poisoning and more of such cases than the past.



	Mr President, there was quite a crowd outside the Legislative Council Building just now.  Many groups have come to petition the Legislative Council to oppose the Government's proposal to increase substantially the water charges, the sewage charges as well as the sewage surcharges.  The petition I have here contains 10 000 signatures.  It was presented to me outside the Building by representatives of 14 trade unions of the catering trade earlier on.



	Representatives of these 14 trade unions went to restaurants and other food establishments to collect workers' signatures every day over the last two weeks.  The document that they have signed contains, among other things, opposition to the Government's proposal to increase the water charges, the sewage charges and the sewage surcharges.  The representatives of these 14 trade unions have presented this petition with 10 000 signatures to me in the hope that I can speak for them in the Legislative Council.  This pile of signatures represents the feelings and opinions of 10 000 people who have pinned their hopes on Honourable Members to vote against the proposal to increase the water charges today and to vote against the proposal to increase the sewage charges and the sewage surcharges next Wednesday, 3 July.



	These 10 000 signatures have come from employees of restaurants and food establishments and they certainly include those of the management and some of the employers.  Their eagerness in signing the petition shows their strong resentment towards what the Government has done.

	

	Mr President, the Hong Kong Federation of Trade Unions and I as well as the Democratic Alliance for the Betterment of Hong Kong, on whose behalf the Honourable CHEUNG Hon-chung has spoken earlier on, support the amendment and oppose the Government's proposal to increase the water charges.  We hope that Honourable colleagues in the Legislative Council will all support the motion to oppose the Government's proposal to increase water charges.  



	These are my remarks.  Thank you, Mr President.





PRESIDENT: I can see the pile of signatures which may be rather heavy.





MR CHAN WING-CHAN (in Cantonese): It is indeed very heavy, Mr President.  The feelings expressed are so strong that I do not have the heart to put them away.  I hope Members will lend their support.





PRESIDENT: I wish you would put the signatures away now and the same goes for Mr Fred LI, now that you have made your points.





MR JAMES TIEN (in Cantonese): Mr President, I only have today's Order Paper in my lands and there is not a single signature.  Mr President, what we are talking now is the issue of water charges.  I very much appreciate the Honourable Fred LI's wise leadership in demanding a freeze on all water charge increases.  The so-called increases include the increase in charges in respect of the public's daily water consumption, the extra charges to be paid by restaurant owners and employees which the Honourable CHAN Wing-chan is most concerned about, as well as the freeze on all surcharges in respect of water consumed by the industrial sector.  For this reason, the Liberal Party and the industrial and commercial sector are fully in support of this decision.  Thank you, Mr President.





SECRETARY FOR WORKS (in Cantonese): Mr President, water is a daily necessity, and we need to use a large quantity of water everyday for domestic and non-domestic purposes.  Water is indispensable to the various sectors of our community which have made a lot of efforts to promote the economic growth of Hong Kong.  Of Hong Kong's more than six million people, about 99.7% of them are supplied with fresh water.  The total consumption of water in 1995 was about 940 million cubic metres.



	Even though we have a "huge" water catchment and distribution system, which includes two large reservoirs built by pumping out sea water in them, 15 reservoirs and 18 treatment plants, countless conduits and pipes as well as catchment areas which amount to as much as one third of Hong Kong's total area, nevertheless, we are still short of being self-sufficient.



	Since the 1960s, we have been purchasing fresh water from China to meet the deficiency.  In order to facilitate the distribution and storage of water supplied by China, the Government has built a series of water supply channels, conduits, pipes and water pumping stations.  Over the years, the Government has invested heavily in the purchasing, distribution and supply of water.



	Apart from the need for a vast amount of resources and capital for the operation of the water supply system to provide water treatment and consumer services, the Government also has to carry out maintenance and improvement works on the water supply system regularly, so as to provide reliable and highly efficient services and to plan for future needs.



	In drawing up the policy on water charges, we know very well that not only is water supply an indispensable service, but it is also a need.  It is the Government's goal that apart from using taxpayers' money prudently, we must also ensure the provision of reliable and highly efficient services for consumers.  In order to achieve this goal, the Government has worked out suitable business plans covering capital investments, maintenance of facilities and consumer services.



	Water is one of the necessities of life, and we are well aware of this when we formulate our business plans.  Therefore, we have adopted a system that charges by different levels so that consumers can be provided with a certain amount of fresh water free of charges.  Meanwhile, for some consumers whose consumption has exceeded the amount estimated for basic needs, most of them will only be required to pay charges calculated on a cost basis or a less-than-cost basis.  In fact about 80% of the domestic consumers do not have to pay any water charge, or only need to pay charges on a less-than-cost or a cost basis.  Only individual consumers who consume exceedingly large amount of water are required to pay at rates higher than the cost.  This policy aims at making consumers who do not know how to save water or those who do not save water pay more water charges, thus reducing wastage by consumers or the intemperate use of water.



	The cost of the treatment and distribution of water for domestic consumers is currently about $8 per unit, and this amount has not included a rate of return (namely, the cost of capital).  Even if the factor of depreciation is discounted in the calculation, the cost for each unit of water is still $7.4.  However, domestic consumers are on the average charged only $4.5 per unit of water.  After the proposed adjustment in water charges, they are required to pay $4.9 a unit, which is in fact far below the cost mentioned above.

	

	All along, there has been a large gap in the recovery of the full cost.  Basically, the difference is paid for through the Government's general revenue and rates, and the exempted amount of water charge, for instance, is paid through the Government's general revenue.  In 1996-97, the fundings from the Government's general revenue and rates in this respect are around $400 million and $2.4 billion respectively.







	At present, domestic consumers are to a certain degree subsidizing non-domestic consumers.  The Government's position is that revenue from domestic consumers or from other sources should not be used to subsidize profit-making bodies, and the proposed charge adjustment will remove such kind of cross-subsidy, reflecting exactly this very position of the Government.  This is not a business issue, rather, it is a question of whether it is fair to the taxpayers, ratepayers and domestic consumers.  In fact, Members who joined the subcommittee on the 1995 Waterworks (Amendment) Regulation in early 1995 also asked the Government to remove such kind of cross-subsidy as soon as possible.



	Therefore, in calculating the adjustment in water charges, the Administration has fully taken into account certain practical factors such as the affordability of consumers.  The impact of the proposed increases on the various strata of consumers is in fact very small.



	According to our estimates, for domestic consumers:



	-	approximately 16% of the consumers still do not have to pay any water charge;



	-	40% of the consumers will be required to pay water charges of only $35 or less, which is $3 more than what they are paying now.  For an average family which have four members, each member will pay only not more than $1 extra a month;



	-	20% of the consumers will pay less than $68 for their water charges, $5 more than what they are now paying.  For the average families, each member will pay only a little more than $1 extra a month.



	Also, the proposed increases will only have a slight impact on non-domestic consumers.  It is estimated that after the revision, the operating costs of industries which consume large amount of water (including the dyeing and finishing industry) and the catering business will only increase slightly, as the increases are respectively 0.28% and 0.07% of their total operating costs.



	These moderate increases are in keeping with the low level charging policy we have been advocating.  More importantly, this will enable us to fulfill our commitment and ensure that consumers are provided with reliable and highly efficient services.  By revising the charges for the supply of fresh water as well as other services according to the Government's proposed increases, we can remove the cross-subsidy of non-domestic consumers by domestic consumers step by step, and the charging system will become better and better.  Also, those who are less able to afford can continue to have sufficient amount of water supplied to them free of charge to meet their basic needs.  Besides, after the increases, the fundings required from both rates and taxes will accordingly decrease because all the direct users, whether domestic or non-domestic, will be required to meet the actual payable charges.  Only in this way can we adhere to the "user pays" principle, and this principle is acceptable to and supported by both Members and the public.



	We judge whether the goals we have set have been achieved by looking at the average net value of fixed assets (which means the capital the Government has already invested and will continue to invest on waterworks).  The return on the average net value of fixed assets is merely the cost of capital, not a profit margin.  It will be sound financial management to set a reasonable rate of return, and basically a rate of return of 6.5% can suitably reflect the market situation of such kind of assets.



	What the Honourable Fred LI's amendment will result in is that apart from the charge for ocean-going vessels, no increases can be made to the water charges for non-domestic purposes.  This will seriously hamper the achievement of our business plans and the objective (which I have explained earlier on) to balance the interests of various sectors.  And as it is, domestic consumers will have to continue to subsidize non-domestic ones, and it will give rise to a large gap between the current charges and the actual costs required for the treatment and distribution of fresh water.  If the extremely necessary adjustment in water charges is not made according to the Government's proposal, it will not be able to improve the situation, and the Government's deficit on water supply will become greater.



	The last time we revised water charges was in February 1995, which was 17 months ago.  If increases cannot be made, we will not even be able to offset the impact brought about by inflation during this period.  By cutting back resources, not only will our services, especially maintenance services, be adversely affected, but it will also impede the improvement measures for other services.  In order to meet future demands, the Government has to carry out more improvement works.  However, the revenue gained from the services will not be able to meet the expenditure in this respect, and it will result in having the ratepayers and taxpayers to pay for the extra subsidies.  Such an arrangement is, in our view, extremely unfair to them, and it goes without saying that in this way we cannot implement the "user pays" principle.



	Mr President, in drawing up the policy and proposal in question, the Government has already adopted a pragmatic and prudent approach, and we believe our present direction is correct.  I urge Members to carefully consider the points mentioned earlier and support the Government's original proposal to make the moderate but extremely necessary adjustment in water charges, and vote against the amendment put forth by Mr Fred LI.



	Thank you, Mr President.





SECRETARY FOR THE TREASURY (in Cantonese): Mr President, the Honourable Member has moved two motions to negative the proposal of the Water Supplies Department to make adjustments to water charges.  I do not intend to speak in each of the motion debates, but would like to reiterate the Government's position on the rate of return of public utilities.



	Like other public utilities in the private sector, water supplies is a public utility which is capital-intensive and capital necessarily involves costs.  Therefore, public utilities provided by the Government also need to have a target rate of return to reflect the cost of capital and to facilitate the effective monitoring of the financial and managerial performance of the government departments concerned.  In setting the target rate of return, the Government has tried to strike a balance between the management of public finance and the demands of society.



	Since water is a basic necessity, the Water Supplies Department has set its target rate of return at a no-risk level.  The present rate, which is 6.5%, is really very reasonable.  Besides, even after adjustments have been made to water charges, the rate of return of the Water Supplies Department will only be 4.2% for the year 1996-97.



	One of the reasons why some Members have opposed the adjustment in water charges is that the Water Supplies Department already had a rate of return of 3.3% or a surplus of $600 million prior to the increase of charges.  I must point out that this rate of return or surplus is the book surplus calculated after taking into account various government subsidies including free provision of water supplies up to a certain level and subsidy from rates.

	In fact, as the Secretary for Works has pointed out, if government subsidies are discounted, water is actually supplied at a loss.  The amount of loss for the year 1996-97 is estimated to be about $2.2 billion.  If the increase of water charges is to be frozen, the loss of government revenue will amount to $200 million each year, which is a substantial amount.  In order to make up for this loss, we may have to lower the standard of service of the Water Supplies Department in order to reduce costs.  



	Thank you, Mr President.





MR JAMES TIEN: Mr President, may I seek your consent to seek an elucidation from the Secretary of Works from something he has just said?





PRESIDENT: I regret you have missed the opportunity.  You should have raised it after the Secretary for Works has finished his speech.





MR FRED LI (in Cantonese): Mr President, I would like to briefly respond to the views of the Secretary for Works and the Secretary for the Treasury.  I am very pleased that basically, both the Secretaries and I share a consensus that "water", whether it is for domestic or non-domestic use, is an essential element and is a necessity.  We can only continue our discussion when we have that consensus.  



	Nevertheless, I do not agree with the Secretary for the Treasury in his frequent comparison between the concept of capital investment of the Government and that of the privately-run public utilities.  The capital investment of the Government will surely get a return.  "Water" is a necessity.  This is a fact that neither of the two Secretaries denies.  Therefore, the Government is liable to satisfy this kind of need of the public.  



	The Government says that subsidies come from rates.  The Honourable CHEUNG Hon-chung has also pointed out a moment ago that the share allocated for "water" from rates is merely "money passing from the left pocket to the right pocket".  Besides, the rate of increase that we are now haggling about is only a 0.9% rate of return.  (It is because if all the price increases proposed by the Government are approved, the rate of return will reach 4.2%.  If not, the rate of return will still be maintained at 3.3%.)  What we have to deliberate is only a difference of 0.9%.  I really do not understand why the Government has to be so insistent on this issue.  

	Here I would like to express that our Honourable Members are only specifically putting forward and reflecting the social problems of today.  The Government's argument is that this rate of increase is very moderate and is below or merely up to the inflation level.  However, we must not forget: are all salary increases for the general public, especially the working class, also higher or up to the inflation level?  If the rates of increase of all public utilities have to closely adhered to the inflation rate while the rates of salary increase for the public never matches the inflation level, their living standard will be lower and lower.  



	Even if the rates of salary increase for the public can catch up with the inflation rate, this can only reflect that their living standard is frozen at the present level without any improvement at all.  And in fact, we can clearly see that the real wage level of some workers, especially those in the manufacturing industry, has been lowered.  In that case, not only are they unable to catch up with the inflation rate, they are also affected by the rates of increase among various kinds of public utilities which emphatically purport to keep pace with the inflation level.  The accumulated effect of the different rates of increase will be considerable to the general public or the grassroots families.  I therefore hope that the Government can understand this point.



	This time, all Members, whether they are from the business sector, the trade unions or different political parties, have joined together to put forward our demand in this motion.  Once again, I call upon Members to support this motion.  Meanwhile, I express my deep apology to the Government for having to move this motion.



Question on the motion put and agreed to.





INTERPRETATION AND GENERAL CLAUSES ORDINANCE



MR FRED LI to move the following motion:



"That the Waterworks (Amendment) Regulation 1996, published as Legal Notice No. 176 of 1996 and laid on the table of the Legislative Council on 15 May 1996, be amended in section 4, in new Part III -

		

(a)	in item 1(b) -

		

(i)	in paragraph (ii) by repealing "$4.51" and substituting "$4.16";



(ii)	in paragraph (iii) by repealing "$7.00" and substituting "$6.45";



(iii)	in paragraph (iv) by repealing "$9.82" and substituting "$9.05";



(b)	in item 1(c)(ii) by repealing "$5.01" and substituting "$4.58"."



MR FRED LI (in Cantonese): Mr President, I move the second motion standing in my name on the Order Paper.



	Just now I have given an account of the findings of the subcommittee studying the Regulation and stated the reasons why it is proposed that the water charges should be maintained at its present level.  I do not intend to give any further explanation.  The second motion concerns domestic water consumption.  Thank you, Mr President. 



Question on the second motion moved by Mr Fred LI proposed.





SECRETARY FOR WORKS (in Cantonese): Mr President, as the Honourable Fred LI has said earlier on, I believe I have dealt with the main arguments in detail just now.  I would only like to spend a little time to elaborate on our views.  



	The motion moved by Mr LI seeks to do away with an increase in domestic water charges.  The purpose of the motion is, apparently, to take care of people's livelihood so that the public can continue to use treated domestic water at an extremely low cost.  As I have said earlier on, the Government understands very well that water supply is not only a service, but also a necessity.  Therefore, we will continue to adopt the present policy of charging water supply at a low level.  We will also continue to adopt the graded charging system to cater for the different needs of the consumers, including the provision of sufficient remission of water charges for consumers.  However, in order to reduce the loss incurred in the supply of water, it is really necessary to adjust the present rate of water charges. 



	I would reiterate that the proposed rate of increase is so moderate that it would not create any unreasonable burden on consumers.  After the water charges have increased, the impact of inflation on the operation of water supplies can be adjusted.  If the increase in water charges can be implemented with the proposed increase in other charges, our charging system will be further improved and the level of charges will be reasonable and well-balanced.  In the long term, this will further alleviate the burden on ratepayers and taxpayers pertaining to water charges.  So ultimately the public will benefit from it.



	Therefore, I sincerely urge Members to support the Government's original proposal for a moderate adjustment in domestic water charges.  Thank you, Mr President.



Question on the motion put and agreed to.





INTERPRETATION AND GENERAL CLAUSES ORDINANCE



DR JOHN TSE to move the following motion:



"That in relation to the Sewage Services (Sewage Charge) (Amendment) Regulation 1996 and Sewage Services (Trade Effluent Surcharge) (Amendment) Regulation 1996, published as Legal Notices Nos. 199 and 200 of 1996 respectively and laid on the table of the Legislative Council on  29 May 1996, the period referred to in section 34(2) of the Interpretation and General Clauses Ordinance for amending subsidiary legislation be extended under section 34(4) of that Ordinance until 3 July 1996."



DR JOHN TSE (in Cantonese): Mr President, I move the motion standing in my name on the Order Paper.



	The Sewage Services (Sewage Charge) (Amendment) Regulation 1996 seeks to increase the prescribed rate of sewage charge payable by consumers from $1.20 to $1.38 per cu m of water consumption.  This increase is applicable to consumers whose premises are connected to a communal drain or communal sewers vested in and maintained by the Government.  The Sewage Services (Trade Effluent Surcharge) (Amendment) Regulation 1996 increases by the same proportion the rates of the Trade Effluent Surcharge imposed on various trades in the industrial and commercial sector.  The charges are specified in Schedule 1 of the Regulation.  Both Regulations will take effect on 1 August 1996.



	The subcommittee set up under the House Committee to study these two Regulations has held two meetings with the Administration.  In order to enable the subcommittee to have adequate time to consider the various proposed increases and listen to the views of organizations concerned, the subcommittee proposed that the due date for amending these two Regulations be extended to 3 July 1996.



	Mr President, I beg to move.



Question on the motion proposed, put and agreed to.





INTERPRETATION AND GENERAL CLAUSES ORDINANCE



MRS SELINA CHOW to move the following motion:



"That in relation to the Hotel and Guesthouse Accommodation (Fees) (Amendment) Regulation 1996, published as Legal Notice No. 224 of 1996 and laid on the table of the Legislative Council on 5 June 1996, the period referred to in section 34(2) of the Interpretation and General Clauses Ordinance (Cap. 1) for amending subsidiary legislation be extended under section 34(4) of the Ordinance until 10 July 1996."



MRS SELINA CHOW: Mr President, I move the motion standing in my name on the Order Paper.  The Hotel and Guesthouse Accommodation (Fees) (Amendment) Regulation 1996 involves a change in fee structure and substantial increase for some operators.



	Members of the Subcommittee formed to study this Regulation have identified issues which require further consideration.  To allow time for the Subcommittee to consider these points in depth, to seek further clarification from the Administration, to report to all Members of this Council and for all Members to consider all the points considered and recommendations made in the report, and adequate time for amendments to be moved if so wished by any Member or Members, it is necessary to extend the time allowed for making these amendments and considerations to the subsidiary legislation until 10 July 1996.



	Mr President, I beg to move.



Question on the motion proposed, put and agreed to.



INTERPRETATION AND GENERAL CLAUSES ORDINANCE



MR JAMES TIEN to move the following motion:



"That the Waste Disposal (Charges for Disposal of Chemical Waste) (Amendment) Regulation 1996, published as Legal Notice No. 167 of 1996 and laid on the table of the Legislative Council on 8 May 1996, be amended by repealing section 2 and substituting:

		

"2.  Charges for disposal of chemical waste other than special chemical waste

		

Schedule 1 to the Waste Disposal (Charges for Disposal of Chemical Waste) Regulation (Cap. 354 sub. leg.) is amended in column 3 by repealing "1,589", "97", "30", "500", "773", "26", "389", "779", "1,391" where it twice appears, "573", "194", "4,051", "11,344" where it twice appears, "581", "4,862" and "430" and substituting "1,907", "116", "36", "600", "928", "31", "467", "935", "1,669", "688", "233", "4,861", "13,613", "697", "5,834" and "516" respectively."."



MR JAMES TIEN: Mr President, I move the motion standing in my name on the Order Paper.



	Firstly, I would like to report on behalf of the Subcommittee set up by the House Committee to study the Waste Disposal (Charges for Disposal of Chemical Waste) (Amendment) Regulation 1996, of which I was the Chairman.  The Subcommittee completed its deliberations in one meeting in which it met eight deputations of the affected trade and industries and discussed with the Administration the views presented by these deputations.



	This Amendment Regulation proposes a 35% increase in charges for disposal of chemical waste by the Chemical Waste Treatment Centre (CWTC), except for the treatment of certain types of chemical waste, which had all along been charged on the basis of full recovery of the variable operating cost (VOC).  The proposed increase is made up of a 5% increase in VOC recovery rate to 25%, and an increase in line with inflation.  It is the long-term aim of the Administration to achieve full VOC recovery at the end of the eighth year following the implementation of charging, that is, by the year 2003-4.

	The deputations are concerned that the financial burden resulting from the high percentage increase will pose difficulties to the industries, some of which may be forced to cease operation.  They are also concerned about the lack of transparency with regard to the assessment of the operation of the CWTC, particularly its efficiency and the calculation of its cost, to which the industries are being asked to contribute.



	Furthermore, they have not been involved in discussions with the Administration about its policy on chemical waste disposal and related charges until recently.  Seven out of the eight deputations present requested that CWTC charges be frozen.



	Nevertheless, the Hong Kong General Chamber of Commerce considers that the Government should maintain a balance between environmental protection and survival of industries, and proposes that the overall rate of increase for 1996-97 should be about 20%.  It further proposes that the VOC recovery rate should be increased by only 10% per annum, that is, a 2% in VOC recovery rate to 22% for 1996-97.  



	In view of the proposal by the Hong Kong General Chamber of Commerce, the Subcommittee requested the Administration to provide the projected figures regarding its effect on public expenditure for the next 10 years for circulation to all Members for reference in due course.  



	A majority of the members of the Subcommittee supported the Amendment Regulation as proposed by the Administration.



	Mr President, now I would like to turn to a motion which I intend to move in my personal capacity.  



	Mr President, three years ago when we were consulted on a bill to regulate chemical waste disposal, our business leaders were for it but with caution and discretion:  caution in that we did not want an idea to become too dogmatic, that it might stifle industry;  discretion in that we had to wait for the Environmental Protection Department to describe what exactly the scheme entails.  Not once throughout the consultation exercise did we reject the "user pays" principle as long as the costs we were to bear were transparent and be phased in over a sensible timeframe to lessen the impact.



	The Government had tendered the work and operation of the CWTC to a private consortium.  The consequence is the centre in Tsing Yi on which the investors have been promised guaranteed substantial return on their venture.  We were told, too, at the time the centre would not be a monopoly.  Companies would contract an assignment out to smaller firms or install in-house scrubber equipment, but ultimately the centre has developed into a virtual monopoly having captured 90% of the market.



	At the beginning, the Government provided an environmental subsidy by shouldering 80% of the chemical waste disposal cost.  The user paid 20%.  The notion was that companies should be coerced, not forced, to comply with environmental requirements. The emphasis on carrot rather than on stick is the better option.  By spring this year, the rate equation was, however, changed to 75% on the Government and 25% on user.  A meeting with the Administration took place in late May and the result was disappointing.  With inflation factored in, and the Government is determined to factor this in, the actual increase for the year is a shocking 35%.  If, for example, a company which last year paid $100,000 to dispose of its waste, this year it will shell out $135,000 for the same quantity of work. 



	The Government argues that the centre's operating costs are skyrocketing.  Between 1993 and the last fiscal year, the variable operating costs have risen more than threefold to $337 million, and the fixed operating cost has shot up from $135 million to $175 million.  There has been no offer to establish a special committee comprising industrialists, other users, EPD to monitor the centre.



	Mr President, over the past couple of weeks, we have received comments from seven major commercial organizations and each has recounted the same moves.  One of them contended that a medium bleaching and dyeing factory generally has about 10 to 20 tonnes of waste alkaline a day.  At a current rate of about $600 a tonne, such a factory must pay between $6,000 to $10,000 a day for chemical waste disposal.  The alkaline is also not toxic and has commercial applications if recycled.  However, this is not permissible because of rigid EPD guidelines.  



	These factories are not only concerned about the present but about the future if the Government sticks to its full cost recovery plan by 2004.  There has already been a spate of dyeing and textile factories closures triggered by the escalating costs of doing business in Hong Kong.  More on the edge and everyone will suffer, including some of those 386 000 of our workers still in the manufacturing sector.



	To illustrate more pointedly, let me cite an example ─ the South China Dyeing Factory which shut down last year.  They were producing 100 tonnes of chemical waste in 1995 and paid to the centre on average $42,000 a day or between $1.2 million to $1.8 million a month.  The factory managers then added in the trade effluent surcharge and a total environmental bill came out to more than $2 million a month.  The charges became so crushing and, together with other reasons, South China decided to close the business altogether.  



	The Democratic Party is backing the campaign to suspend increases on trade effluent surcharge which will otherwise rise by 15%.  They are also likewise supporting a freeze on sewage charges for domestic users who might otherwise have to pay 18% more this year.  At the same time, the Democratic Party has told the Subcommittee of this Council that it is opposed to my resolution today.  The Democratic Party's inconsistent approach suggests to me that there is a lack of policy coherence about environmental protection amongst them.



	Factory owners are like restaurants and the average family with escalating expenses and obligations to meet.  Those forced out of business must sack their workers whose interests the Democratic Party and the unionists claim to represent.  The absence of logic here baffles me.  The Government cannot create jobs.  Only the private sector can.  



	Mr President, I do not accept the crude choice between business versus the environment.  The two are not mutually exclusive.  There is no contradiction.  When we deal with jobs and cleaner air as well as water we really can have the cake and eat it too.  My constituents are far from the stereotype of heartless corporations dumping refuse and pumping untreated effluents in far away countries.  I think I have done my bit by persuading my constituents to accept the 20% increase, not 35% increase on their chemical waste disposal fee for this year.  



	Many of my constituents have pushed for a freeze and rightly so, because I repeat, their conditions are no different from caterers and home users of water.  They are now willing to make that sacrifice and make do with a heavier cost burden because they are willing to assume responsibility for the environment.  As far as I can ascertain, the submission to 20% increase is recently unprecedented in this Council where a cap on rates and fees is the standard demand.  



	Let me emphasize that we are for "user pays", but as long as the principle is flexibly applied and the period for cost recovery can be prolonged to a reasonable period.  I have also convinced them that, in politics, we sometimes have to sue for the obtainable rather than cry for the impossible, that is, zero percent increase.  



	With these words, Mr President, I appeal to the Council to support the resolution under my name. 



Question on the motion proposed.





MISS CHRISTINE LOH: Mr President, there are two proposals before us today; one from the Administration and the other which the Honourable James TIEN has just spoken about.  The issue is not really about the principles of polluting a place any more, but only how the charges should be adjusted for the coming year.



	It is agreed by all that chemical waste treatment charges are a part of the costs of doing business for the trade.  Thus there is no justification for using public funds to subsidize private business.  Mr TIEN's amendment would extend the variable operating cost recovery period from nine to 17 years at a public cost of about $810 million.



	Having said that, the Administration must return to this Council next year, of course, for approval of next year's increases.  It is held that the Administration will continue to liaise closely with the trade in order to increase transparency of the charging scheme and also to consider how to better provide assistance to smaller business to reduce pollution, thereby reducing their treatment costs overall.



	With these words, Mr President, I will support the Administration's proposal today.









MR IP KWOK-HIM (in Cantonese): Mr President, the stance of the Democratic Alliance for the Betterment of Hong Kong (DAB) is to support the "polluter pays" principle.  The gradual increase in charges proposed by the Government, with a view to recovering the variable operating costs (VOC) of the Chemical Waste Treatment Centre (CWTC) so as to avoid subsidizing the polluters at the taxpayers' expense is worthy of our support.



	However, the DAB wonders why the recovery of full costs should be achieved within a specified time frame.  The DAB has reservations about the Government's proposed substantial increase in the charges for chemical treatment, which is as high as 35%, in disregard of other objective factors.  For the purpose of fully recovering the costs in a period of eight years, the Government disregards the reality that all trades are at the moment trying to increase income and reduce expenditure in order to survive the economic recession.  Recently, closing down of companies and factories and retrenchment of staff have become a portrayal of our economy.  At present, the Government, with a view to recovering the costs within a specific time frame, revises the charge to such a high level that it has obviously failed to take into account the current difficult situation of the industrial and commercial sector, especially the declining industries.  This will deal a heavier blow to the industries which bristle with difficulties.



	The DAB is of the opinion that a responsible government should take into account the overall interests of the community and strike a balance between the interests of all quarters.  Substantial increase in charges with the sole purpose of cost recovery will undoubtedly add to the burden of the industries during economic recession.  Despite our declining economy and the situation of shrinking industries, the Government still tries to shirk the responsibility of rescuing our industries on the commonly used pretext of "positive non-intervention".  This will take the edge off the competitiveness of our industries and will be detrimental to the overall development of Hong Kong.  So the DAB is of the opinion that the Government is duty-bound to lend its support to our local industries by actively fostering and encouraging their development.



	Regarding the Honourable James TIEN's proposal for an increase of 20%, the DAB finds that the rate is quite moderate and reasonable.  Moreover, as the industrial and commercial groups have also explicitly indicated their acceptance of the rate, the DAB supports Mr TIEN's motion.  Thank you, Mr President.





DR JOHN TSE (in Cantonese): Mr President, the Democratic Party has long been a political party that supports environmental protection and agrees with the Government in applying the "polluter pays" principle to charge the polluters disposal fees.  We reckon that those manufacturers who produce chemical waste, while reaping profits, should also pay attention to environmental protection.  Since chemical waste is produced during the economic activities of the manufacturers, the waste disposal charges should also be regarded as part of their operating cost.  While charging can help reflect these external costs within the industry, it can also be an incentive for the chemical waste producers to reduce waste.



	Meanwhile, the Government proposes to increase the cost recovery rate of the Chemical Waste Treatment Centre (CWTC) from 20% to 25%, and to recover the total variable operating cost by the year 2004.  The Democratic Party thinks that this arrangement is moderate and acceptable.  On the contrary, if the cost recovery period is extended to 17 years, the general public will have to shoulder an additional $900 million, which is absolutely unfair to them.  Therefore, the Democratic Party will not support the amendment moved by the Honourable James TIEN.  



	Mr President, the Democratic Party notes that the departments concerned have not provided sufficient technical support to the manufacturers to help them to directly reduce chemical waste.  



	At present, the CWTC lacks transparency in regard to its operation.  Neither the general public nor the manufacturers are able to monitor the operation and efficiency of the CWTC.  The Democratic Party urges the Government to effectively monitor the operation of the CWTC and to strengthen its competitiveness.



	A moment ago, Mr James TIEN criticized the Democratic Party for being inconsistent in its policies ─ that we support the freezing of water and sewage charges but do not oppose the increase in charges for disposal of chemical waste.  As a matter of fact, the two kinds of charges are different.  It is because water and sewage charges are meant to recover 100% of the cost while the charges for disposal of chemical waste only seek to recover 25% of the cost.  Mr President, we, therefore, will only support the Government's original motion.





SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS (in Cantonese):  Mr President, first of all, I would like to thank the Subcommittee on Waste Disposal (Charges for Disposal of Chemical Waste) (Amendment) Regulation 1996 for scrutinizing in detail the regulation which sets out the revised charges for the Chemical Waste Treatment Centre (CWTC).



	The CWTC commenced operation in 1993.  Services were provided free of charge to the waste producers during the first two years to allow them time to adjust to the new concept of waste management, to include the cost of waste disposal in their operating costs and to make necessary adjustments to their operations.  In accordance with the "polluter pays" principle and the objective to create an economic incentive for the waste producers to practise waste minimization, and to re-use and recycle waste, the Government introduced a phased scheme to collect direct charges for the disposal of chemical waste at the CWTC in March 1995.  All those who rely on the CWTC for the disposal of chemical waste have to pay for the services.  Mr President, I must emphasize that the introduction of the charging scheme followed extensive consultations with the concerned industries and that agreement of this Council has been obtained through discussions.



	The initial charges are set at a level for recovering 20% of the variable operating costs (VOC) for chemical waste treatment.  The fixed operating cost, which amounted to $167 million for the year 1995-96, and the capital cost, which amounted to $1.3 billion, will be fully borne by the Government.  The Legislative Council has also agreed to the Government's proposal to increase the charges gradually with a view to achieving full VOC recovery by the year 2003-04 at the latest.  During that discussion, quite a number of Members expressed the view that the date for achieving full VOC recovery should be advanced as far as possible.



	In line with the plan to achieve full VOC recovery by 2003-04 at the latest, the amendment regulation tabled at this Council on 8 May 1996 revises the charges by increasing the VOC recovery rate from 20% to 25%.  However, by incorporating an inflation adjustment of 8%, the proposed charges represent an increase of 35% over the existing level.



	The Honourable James TIEN's motion seeks to revise the amendment regulation by reducing the proposed VOC recovery rate from 25% to about 22% and we understand that the intention is to increase the VOC recovery rate thereafter at an annual rate of 10% plus an inflation adjustment until full VOC recovery is achieved.  The implications of such a measure are of great concern to the Government.



	First, the reduction of the VOC recovery rate for 1996-97, coupled with the lower rate of increase for subsequent years, would substantially extend the period for gradual full cost recovery from nine years to 17 years. 



	Secondly, the waste producers will have less economic incentive to reduce waste, resulting in a higher intake of waste at the CWTC and thus compromising the objective of environmental protection of the charging system.  Experiences since the implementation of the charging scheme reveals that the waste producers have already taken into account the disposal costs and some waste producers have even looked for cheaper alternatives of treatment, such as in-house chemical treatment and cleaner technology, to produce less waste and thus reduce the costs.  Any delay in increasing the VOC recovery rate would likely reduce the incentive for the waste producers to produce less waste.



	Thirdly, extending the period of full VOC recovery will require additional government subsidy at the taxpayers' expense.  Such an additional government subsidy would, we believe, amount to $12 million for 1996-97 and to as much as $905 million over a period of 17 years.  We can hardly explain to the taxpayers why we have to provide such a huge subsidy to those industries which use the CWTC services.



	We therefore believe that the Government's proposal has struck a reasonable balance in respect of reducing the impact on the waste producers, restraining the use of the CWTC services and applying the "polluter pays" principle.  The revised charges would not pose a significant burden on the industries because the present level of disposal charges represents only a very small portion of their operating costs.  Let us look at some facts.  According to the Environmental Protection Department's billing records, over 70% of the bills issued since the charging scheme started in 1995 involved less than $1,000 and another 20% involved less than $5,000.  There is no bill involving $100,000 or more.  We should remember that the industries are only asked to gradually increase their contribution to cover the VOC of the CWTC.  The fixed operating cost and the capital cost will continue to be fully borne by the Government.  





	Finally, Mr President, I would like to refer again to the advice given previously to the Government by this Council that the Administration should keep in view the possibility of advancing full VOC recovery.  Such advice also came from the Finance Committee in December 1994 and the Public Accounts Committee in November 1995 when considering the Director of Audit's report on Chemical Waste Charging Scheme.   What the Administration is proposing now is to put the advice of this Council into practice.  I would also like to thank Members for their advice on monitoring the CWTC and enhancing its transparency.  I wish to reiterate my thanks for their advice and the Government will take follow-up action.



	Mr President, with these remarks, I urge Members to oppose the motion.  Thank you.   





SECRETARY FOR THE TREASURY (in Cantonese): Mr President, the Secretary for Planning, Environment and Lands has explained clearly that the adjustment in the charge this time will only entail a very slight impact on the trades concerned.  I must stress that while the charge is increased by 35%, the new charge will only enable the Government to recover 25% of the variable operating cost for the disposal of chemical waste.  In other words, the remaining 75% of the variable operating cost and the full amount of the fixed operating cost still require government subsidy.  To be specific, in 1995-96, taxpayers provided a subsidy close to $120 million for chemical waste producers.



	I firmly believe that Members are, by and large, in support of the "polluter pays" principle.  Under the "polluter pays" principle, the Government should justifiably expedite the recovery of cost, in particular, the variable operating cost.  However, the Government has also realized that the pace of cost recovery needs to be handled flexibly in order to minimize the impact on the trades concerned.  Therefore, we have planned to start recovering the variable operating cost only from 1994-95, hoping to achieve its full recovery gradually in nine years or by the year 2003-04.



	As the Secretary for Planning, Environment and Lands has pointed out, in early December 1994, when the Finance Committee discussed additional appropriation for the disposal of chemical waste as proposed by the Government, the Government was asked to expedite the full recovery of the variable operating cost for the disposal of chemical waste.  In November 1995, the Public Accounts Committee also urged the Government to expedite the recovery of the variable operating cost for waste disposal in phases.  As these words still ring in our ears, we cannot help feeling surprised by today's motion.



	To conclude, this motion is inconsistent with the demands that Members put to the Government previously.  It is unfair to taxpayers and will jeopardize the Government's effort in respect of environmental protection.  For these reasons, I appeal to Members to support the Government's position and vote against the motion.





MR JAMES TIEN (in Cantonese): The industries concerned never say no to the cost recovery policy proposed by the Government.  However, concerning "cost recovery", who knows what constitutes costs?  The present operation of the Chemical Waste Treatment Centre (CWTC) is under no supervision.  The Government has promised the CWTC a franchised rate of return and 90% of the business goes to it at present.



	We cannot understand why the cost was only $110 million when the CWTC first began its operation three years ago, but has increased to $330 million this year.  The way its cost is calculated is actually not very transparent.  Therefore, the commercial and industrial sector is not willing to pay the charges.  The Government also states that each factory only has to pay some $1,000 and it is just a very small amount.  However, is the Government aware that there were 8 000 accounts paying the charge three years ago, but the number has now dropped to some 6 000, meaning that more than 1 000 accounts have disappeared?  The Government also says it can encourage the factory owners to produce less chemical waste, but would this be realized eventually?



	Most of the factories are located in multi-storey buildings.  It is impossible for them to set up these facilities inside their factories and therefore they have no choice but to accept the services of the CWTC.  We can predict that they are still willing to pay around $1,000 to $2,000 now, but if the charge is to further increase in the future, they will drain the sewage down the sewers.



	The Government allowed these chemical factories (most of them are electroplating factories and hardware factories) to use the facilities free of charge for two years, and the purpose was just to get the names of these companies.  If the charging system had been implemented on the first day perhaps not even a single company would have been "nabbed".  These companies are now closing down one after another.  So the calculation formula of the Government is contradicting itself.  If the charge is further increased, more companies will be closed down at a faster pace, and the remaining companies will have to pay more.  For example, the present charge is $600 per tonne; if half of the companies have closed down, the charge will have to increase to $1,200, not to mention the inflation rate and the increment of 20% to 100%.



	Last year, when the South China Dyeing Factory closed down, it was paying $2 million by way of charges.  If it had to pay 100% the full cost, the amount would be $10 million.  All the factory owners will close down their business as soon as possible if they see this trend.  In order to achieve the goal set for 2003, the charges will have to be increased 35%, not only in this year, but also in each of the following years, to recover the full cost in 2003.



	Under such circumstances, we are worried about these factories.  The worst scenario would be to close down their operations, but there are still tens of thousands of people working in these factories.  What would become of them?  Also, the clothing industry downstream would be implicated and the workers concerned would also lose their jobs.  Most of them are already 40 to 50 years old.  Retraining would not help them much.  By that time, all these workers would join the ranks of the unemployed.



	Thank you, Mr President.



Question on the motion put.



Voice vote taken.





THE PRESIDENT said he thought the "Noes" had it.





Mr James TIEN claimed a division.





PRESIDENT: Council shall now proceed to a division.





PRESIDENT: Members may wish to be reminded that they are now called upon to vote on the question that the motion moved by Mr James TIEN to amend the Waste Disposal (Charges for Disposal of Chemical Waste) (Amendment) Regulation 1996 be approved.





PRESIDENT: Would Members please register their presence by pressing the top button and then proceed to vote by choosing one of the three buttons below?





PRESIDENT: Before I declare the result, Members may wish to check their votes.  The result will now be displayed.





Mrs Selina CHOW, Mr LAU Wong-fat, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr Henry TANG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU and Mr NGAN Kam-chuen voted for the motion.





Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Eric LI, Mr Fred LI, Mr James TO, Dr Samuel WONG, Dr YEUNG Sum, Mr WONG Wai-yin, Miss Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEE Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted against the motion.





THE PRESIDENT announced that there were 18 votes in favour of the motion and 35 votes against it.  He therefore declared that the motion was negatived.







INTERPRETATION AND GENERAL CLAUSES ORDINANCE



PRESIDENT: Mr LEE Cheuk-yan had originally given notice to move a motion to amend the District Court Equal Opportunities Rules published as Legal Notice No. 236 of 1996 and laid on the table of this Council on 5 June 1996.  He gave instructions to the Clerk yesterday to withdraw the notice.  We will proceed to deal with motion debates.





PRESIDENT: I have accepted the recommendations of the House Committee as to the time limits on speeches for the motion debates and Members were informed by circular on 24 June.  The movers of the motions will each have 15 minutes for their speeches including their replies, and another five minutes to speak on the proposed amendments, where applicable.  Other Members, including the movers of the amendments, will each have seven minutes for their speeches.  Under Standing Order 27A, I am obliged to direct any Member speaking in excess of the specified time to discontinue his or her speech.





INDUSTRIAL SAFETY



MR TSANG KIN-SHING to move the following motion:



"That this Council is extremely concerned about the recent occurrence of a number of serious industrial accidents in the territory which resulted in casualties among workers and urges the Government:



(a)	to take emergency measures to prevent the recurrence of serious industrial accidents;



(b)	to provide all the necessary assistance to the families of the victims of industrial accidents; and



(c)	to step up law enforcement and impose heavy penalties on persons who fail to comply with the industrial safety legislation, so as to achieve a deterrent effect."







MR TSANG KIN-SHING (in Cantonese): Mr President, I move my motion on the Order Paper.  First of all, I would like to thank many Members of this Council for giving me this chance to discuss about industrial safety.�	

	Mr President, it is very hot today and the temperature is as high as 30 degrees Celsius.  I hope no industrial accident will happen.

	

	I would like to take this opportunity to express the anger I felt at the serious mistakes the Government has been making in respect of its policy on industrial safety.

	

	In these few weeks, industrial accidents with casualties sustained happened one after another which aroused the concern of the community about occupational safety and health.  Many people seem to think that except for this ominous month of June, the issue of safety and health in everyday work should not be too alarming or serious.   The Government can also say plausibly and excuse itself on the specious pretext that "there were so many accidents because it was hot"in its attempt to deceive the public.



	In fact, the number of injuries and casualties caused by industrial accidents in the last 10 years is rather appalling.  An average of 80 workers died of industrial injuries each year and there were more than 50 000 incidents of casualties.  These figures actually reflect "the Government's incompetence and the workers' helplessness".  Without the pressure of public opinion, the Government disdains to note these statistical data written in black and white, and it simply wants everybody "to cry only when death is staring them in the face".  Are such a large number of casualties caused by the global greenhouse effect?



	When accidents causing casualties happened at construction sites and when I watched on the television or arrived at the scene or hospital and saw the families of the dead and injured crying their hearts out and wringing their hearts to the very core, a stone seemed to be stuck in my heart which made me feel uncomfortable for a very long time.  However, under the pressure of public opinion, government officials would often stage a show as a rule to evade the community's criticisms.  I want to ask the officials who also have wives and children, when you are faced with such incidents causing casualties of workers brought about by the Government's lack of associated policies on industrial safety over a long period of time, do you feel good about them?



	More than 10 years ago, a man-carrying hoist accident happened at the Telford Gardens construction site in Kowloon Bay in which six workers were dead.  And in 1993, a cage of hoist accident happened again in North Point in which more than 10 workers were dead.  Only then did the Government enact monitoring legislation.  This is exactly our Government's standard attitude towards industrial safety: only the loss of lives can be exchanged for a small step being taken by the Government.  The Financial Secretary ususally boasts about the economic prosperity of Hong Kong in each year's Budget.  The per capita Gross Domestic Product of Hong Kong has reached the level of an advanced industrial country in the West but our industrial safety record has always remained at the level of a developing country.  Take the works on the new airport as an example, in the past year, 12 workers have already paid the price with their lives.  As a Hong Kong citizen, I am ashamed of this but the officials still seem untouched.



	As regards the motion debate today, the Democratic Party will put forward some practical policy proposals, and we hope that the officials will take notice of our proposals and will not just routinely hold some inter-departmental meetings and make some trivial suggestions afterwards in response to social pressure when accidents happen.

	

	My speech today will be centred on the measures for the prevention of industrial accidents.  Recently, after many industrial accidents have happended, I have held open discussions with members of the Institute of Construction Industry Safety Management, looking for countermeasures for enhancing industrial safety of the construction industry.  I have summarized the proposals as follows:



	First, whether a construction site is safe or not involves three parties:



	1.	For the contractors, only promoting does not help.  With the prime objective of making profits and looking for progress of work, and with work done at the pace of building one storey in more than 10 days at the very beginning to one storey in four days at present, industrial safety simply has to get out of the way.  Therefore, the Government has to regulate contractors through punishment and supervision;



	2.	For the safety personnel, the Government has to give them adequate professional authority to implement the safety policies;



	3.	For the workers, training in the concept of safety at work is the most important;



	4.	Safeguarding the rights of workers to complain about the safety of work procedures.



	My specific proposals are as follows:



Enhancing Supervision on Contractors



	At present, although the Government imposes punishment on contractors who violate the Industrial Safety Ordinance the punishment given is too lenient.  Contractors will only be prohibited from bidding for three months if they have been successfully prosecuted for six times within six months.  Such a measure has little effect and it cannot enhance the contractors' sense of safety.  I think the Government should adopt a point deduction system.  Points of a contractor should be deducted when safety regulations are violated on the basis of the seriousness of the offence, once all the points have been deducted, the contractor should be prohibited from bidding for a certain period of time, as fines of several thousand to tens of thousand dollars levied in the past do not have any deterrent effect at all.  For the contractors, a project involves more than $ 0.1 billion or $1 billion, so $10,000 or several thousand dollars is only a trivial amount and it is just like scratching where it itches.  No wonder it is impossible to put an end to the frequent happening of industrial accidents.



Compulsory Employment of Safety Officers



	It should be compulsory for any construction site hiring more than 100 workers to employ a safety officer and a progressive rate should be set.  Just like the present Airport Core Programme projects, the number of safety officers should be progressively increased in proportion to the number of workers.  For example, one safety officer should be employed for every 100 workers, two for 300 workers and three for 500 workers, so on and so forth.



	In view of the fact that the existing manpower of safety officers may not be able to cope with the demand, as there are 5 000 construction sites in Hong Kong while there are only some 1 200 qualified safety officers of which only 400 are working.  I suggest the Government should implement this step by step.  We should first affirm this objective by legislating and then implement this in stages.  At the same time, the Construction Industry Training Council should develop training for more assistant safety officers.



Independent Work of Safety Officers



	At present, safety officers are employed by their employers.  Besides having no actual statutory powers, safety officers are making professional suggestions which are not necessarily followed by employers.  Safety officers have almost no powers and responsibilities, and they find themselves in an unfavourable situation: safety officers are not indispensable, having safety officers is better than nothing, and it does not matter much even if there are no safety officers.  I suggest we use the Singapore model as our reference.  Safety officers there are still employed by the construction site employers but they are acccountable to the Ministry of Labour for their work, responsibilities and authorities.  Safety officers at the construction sites in Singapore even have the authority to issue work suspension orders in case employers violate industrial safety.  Hong Kong can progressively adopt this model for the work of safety officers to become independent of their employers and for safety officers to report regularly to the Labour Department.  This will facilitate safety officers applying their knowledge of construction site safety, without being controlled by their employers.  Moreover, the Government should also enact legislation to safeguard wokers from being unreasonably dismissed when complaining about work procedures and safety standards.



	Mr President, as a long-term plan, the Government should consider upgrading the professional status of safety officers in keeping with the policy of increasing the powers and responsibilities of safety officers.



Full-time Safety Inspectors



	The existing legislation only provides that every construction site hiring 20 workers should employ a safety inspector, but the safety inspector does not need to be employed on a full-time basis.  I think the Government has to turn safety inspectors into full-time positions so that they cannot work concurrently at other construction sites, in order that they can work for a construction site whole-heartedly and enforce safety at work.







	I hope the Government can extend the existing promotional work done by the Labour Department in respect of the safety cards (green cards) system to private projects.  At present, the Works Branch subsidizes the contractors of government projects and encourages such contractors to let workers receive training on occupational safety.  Since the scheme has been implemented, a total of 15 000 workers have received training but they account for only 20% of the total number of workers in the construction industry.



	I think the Government should not only promote the green card system in respect of government projects, but should also consider extending the promotion of  the system to private projects. 



	Mr President, most of the above suggestions are not found in the Government's Safety Charter or in the 12 improvement projects proposed by the inter-departmental group at the so-called summit meeting held last week.  I hope Mr WONG Wing-ping can give an appropriate response on behalf of government departments.



	Mr President, with these remarks, I move the motion.



Question on the motion proposed.





PRESIDENT: Miss CHAN Yuen-han has given notice to move an amendment to this motion.  Her amendment has been printed on the Order Paper and circularized to Members.  I propose that the motion and the amendment be debated together in a joint debate.



Council shall debate the motion and the amendment together in a joint debate.  I now call on Miss CHAN Yuen-han to speak and to move her amendment.  After I have proposed the question on Miss CHAN's amendment, Members may express their views on the motion and the amendment.





MISS CHAN YUEN-HAN's amendment to MR TSANG KIN-SHING's motion:



"To delete everything after the words "casualties among workers" and substitute with the following:



", which was obviously due to the Government's lack of a systematic and comprehensive monitoring policy on preventing industrial accidents and to the absence of a statutory body to co-ordinate all matters pertaining to occupational safety and health, and urges that, in the long run, the Government should set up a statutory body with authoritative power and to immediately adopt the following measures, so as to improve the current situation:



(a)	to convene, on a regular basis, the inter-departmental meetings which were held recently in response to industrial safety issues;



(b)	to deploy staff from the Occupational Safety and Health Council and the Labour Department to inspect work places throughout the territory;



(c)	to expeditiously implement all the recommendations contained in the "Consultation Paper on the Review of Industrial Safety in Hong Kong", including the early completion of drafting work on bills amending the existing legislation;



(d)	to impose substantial penalties for non-compliance with industrial safety legislation; and



(e)	to introduce a point-deduction and licence suspension scheme for contractors as well as to require contractors to submit periodic safety records, and



to provide the necessary assistance to the families of victims of industrial accidents."."



MISS CHAN YUEN-HAN (in Cantonese): Mr President, I move that the Honourable TSANG Kin-shing's motion be amended as set out under my name on the Order Paper.



	Mr President, my amendment today will be divided into several parts.  My colleague, the Honourable CHAN Wing-chan, will talk about the penalty provisions under the Ordinance relating to industrial safety.  The Honourable CHAN Kam-lam will discuss the point-deduction scheme targeted on the contractors.  The Honourable IP Kwok-him will speak on the recommendations of the review of industrial safety.  I will concentrate on how much we have done with regard to industrial safety in view of the economic development of Hong Kong.  I would like to concentrate on this aspect.



	Mr President, over the past few weeks, every night when I went home, I thought I could count on the television to give me some relaxation.  However, the news report only gave me bloody scenes one after another, which were dreadful.  What we have been witnessing are lessons in blood, and it can be said that they were brought about by the Government.  



	Mr President, I have the above feeling because there were repeated instances of casualties in industrial accidents in the past few weeks.  We would like to ask: Why are such uncivilized things still happening in such a modernized place like Hong Kong in the 1990s?  My colleagues in the Hong Kong Federation of Trade Unions and the Democratic Alliance for the Betterment of Hong Kong and myself think the Government was less than active in the prevention of industrial accidents in the past decades.  Prevention measures still lagged behind economic and technological developments.  The Hong Kong Government all along does not have a systematic, safe and comprehensive mechanism to supervise the workplaces.  There is no high-level central statutory body with decision-making power to co-ordinate all the occupational safety and health matters, to handle different industrial accidents and carry out safety supervision.  The above tasks are left to different departments to handle, and they are working in a "piecemeal" manner to process the matters concerned.



	Mr President, if I have to describe the present situation, I would say each government department is now acting on its own, each has its own independent kingdom, competing with each other for resources.  According to the present situation, industrial safety on land is the responsibility of the Labour Department, the Marine Department is responsible for safety at sea, the Housing Authority is responsible for industrial safety on their own construction sites, and the Airport Authority is responsible for industrial safety on the new airport sites.  Under such circumstances, each department has its own way to handle things, and there is not adequate co-ordination.  "Grey areas" will then readily emerge.  No matter under what situation, the Government still cannot show itself to have a way to solve the problem.  Therefore, the past industrial accidents are actually repeating themselves and I have criticized the Government in this Council before for not having a unified mechanism.



	Mr President, I think the Government should set up a central decision-making body on occupational safety and health.  We hope the Government will set up such a body in the long run.  In March 1995, Mr LINEHAN, a British industrial safety consultant, pointed out in a survey report on local industrial safety that a long-term industrial safety development strategy for Hong Kong would be to set up a central system and enhance its development.  However, the Government did not positively consider and accept the proposals of the report when faced with this problem at that time.  Mr WONG Wing-ping, Secretary for Education and Manpower, said the day before yesterday at the Legislative Council Manpower Panel meeting that they will consider the proposals concerned.  I felt a bit happy at that time, but I then told myself not to be happy so quickly because the Government might only be stringing me along since the whole community was watching.  I therefore hope that the Government can consider the present situation seriously.



	Mr President, I also think the above central body, if it is to be established by the Government, should not only co-ordinate industrial safety matters in the long run.  I can recall that during the past years, the industrial safety problems of Hong Kong have been discussed by a number of colleagues in the Legislative Council.  They noted that not only the industrial sector, but also the employment problem as a whole should be co-ordinated.  We think we need this kind of co-ordination system to co-ordinate all the occupational safety and health matters.  It is because the economy of Hong Kong has changed from secondary production to tertiary production (service industry), and that is why it has become urgent for the Government to solve the problem.



	Mr President, following the transformation of the Hong Kong economy, the lifestyles, occupations and so on of the Hong Kong people have been upgraded.  We hope the Government will not use "limited resources" as an excuse again.  I remember very clearly that the Honourable TAM Yiu-chung at that time mentioned three aspects concerning industrial safety and Mr Michael LEUNG, the then Secretary, agreed with him.  However, the Government had no intention to carry out his proposals and I hope the present situation will not be like that.  We demand that the Government put more emphasis on occupational safety and health development. 



	Let me quote the example of Singapore, which is one of the four little dragons in Asia.  Its three-tier occupational safety policy model is worthy of emulation by Hong Kong people.  The three tiers are clearly divided: firstly, to step up industrial safety; secondly, to step up occupational safety; and thirdly, to improve occupational safety and health.  Mr President, in view of this proposal, I think the Government should take it into consideration, and it is hoped that the Government can co-ordinate this matter as the Secretary said the day before yesterday.  Before we can put this into practice, I hope the Government can in the interim institutionalize some inter-departmental meetings being held at present.  I think the Government has to bear all the responsibility in view of the present weather, the piecemeal situation and all the existing problems.  Before the mechanism for central co-ordination is in place, the present four departments, two Policy Branches and two Secretaries should form a standing organ.



	Mr President, there are some other criticisms with regard to the present situation of industrial accidents.  When the media give extensive coverage to the injured and the dead, the Government will take the matter very seriously; but when there is scant attention to the accidents, the Government will not care much.  I hope the Government can set a standard in respect of the treatment provided to the family members of the injured and the dead in industrial accidents.  Irrespective of media coverage, the Government should set up a system to solve the existing problem.  



	Mr President, with these remarks, I move to amend the motion of Mr TSANG Kin-shing.  Thank you.



Question on the amendment proposed.





DR LEONG CHE-HUNG (in Cantonese): In these few months, many serious industrial accidents have happened in Hong Kong.  They are of different kinds but are equally shocking.  It is indeed very sad that these accidents have caused more than 10 families to lose their bread-winners all of a sudden.  Therefore, it is very timely for the Honourable TSANG Kin-shing to propose this motion today.



	In fact, in recent years, the Government has reviewed ways to promote industrial safety and occupational health.  However, we notice that serious industrial incidents involving casualties still occur frequently.  Every time after a serious incident has occurred, the officials concerned or even the Governor himself would pledge in all sincerity and seriousness that monitoring would be strengthened.  However, these repetitive pledges have apparently become the "standard" response of the authorities concerned.







	The repeated incidence of industrial accidents is very much related to inadequate monitoring and inspection on the part of the Government, light sentences and insufficient knowledge and awareness on the part of the employers and the employees concerning industrial safety and occupational health.  In other words, in order to promote and protect the safety and health of workers, the Government, the employers and the employees should all be responsible.



	Therefore, I have a lot of reservations about the wording of the amendment proposed by the Honourable Miss CHAN Yuen-han.  Her amendment apparently seeks to put the responsibility of preventing accidents on the Government and the developers.  The Government should certainly be responsible, but what about the responsibility of the employers and the employees?  Are they not responsible?  Besides, the amendment urges the Government "to deploy staff from the Occupational Safety and Health Council and the Labour Department to inspect work places throughout the territory", but does not urge the Government to allocate additional resources and manpower.  That would undoubtedly make the Occupational Safety and Health Council play an additional role with the existing resources.  Will this affect the Council's work on promotion and education?



Neglect of occupational health



	We should certainly concern ourselves with industrial accidents which are shocking and involve casualties.  However, less attention has been given by society, the Government and even the employers and the employees themselves to the problem of work safety and occupational health faced by the 2.8 million employees of Hong Kong.  That does not mean that the problem is not serious or does not exist.  Last year, there were almost 59 400 incidents which involved casualties at work in which 247 people died.  One third of these incidents involve employees of non-industrial undertakings.  If we take into account occupational illnesses such as pneumoconiosis and occupational deafness which would only surface after a number of years, we would realize at what enormous cost to their health and life the workers of Hong Kong are earning a living.



	It really seems that the Government has carried out a number of reviews and has made certain proposals concerning the issue.  However, the progress of putting these proposals forward is slow and there is a lack of resources and manpower.  This makes one wonder whether the Government's approach is to "go slow in dealing with problems which few people are concerned about and which have received less media coverage". 



	In 1992, for example, the Government's panel of occupational health specialists made 39 recommendations.  The officials concerned have recently reported to the Health Services Panel of the Legislative Council that only 11 of the recommendations have not been implemented.  At first blush, that seems to be good performance.  However, if we take a closer look, we would notice that those recommendations which have not been implemented are the more important ones.  It is really disappointing that recommendations which involve amendment to the laws are still in the consultation stage.  Is there any problem with the efficiency of the Government or is there a lack of commitment?



	The report of 1992 has, for example, recommended that the Occupational Health Division be reconstituted and legislation be enacted which would require employees (especially those who are working in dangerous undertakings) to receive medical checks before their employment commences and thereafter to receive the same on a regular basis.  Besides, the law should also provide that such medical checks should be conducted by practitioners who have received special training in occupational medicine.  According to the report, the Government should assist in providing this kind of training to ensure that there is a sufficient number of specialists to look after the health of the workers in Hong Kong.



	However, today, after four years, we notice that the laws concerned have still not been enacted, the Occupational Health Division has still not been reconstituted, there are still fewer than 10 specialist practitioners and the Department of Health has offered its first training course in occupational medicine only recently.



	Besides, although the question of enacting legislation to protect the health of workers in non-industrial undertakings has been discussed for a long time, it is still under consultation.  There is still only one workers' health clinic established by the Department of Health and there is no indication that there will be any expansion of its services.  How can the health of the 2.8 million workers of Hong Kong be taken care of by one single clinic?



	We certainly have to take steps to prevent serious industrial accidents.  However, we have to combine the efforts of the Government, the employers and the employees to take steps in preventing hazards of all scales which would threaten the safety and health of workers.



	We have to remember that the loss of life and health cannot be redeemed by any monetary compensation and rehabilitation services.  



	Mr President, with these remarks, I support the original motion.





MR LAU CHIN-SHEK (in Cantonese): Mr President, in order to fully improve industrial safety, all participating units and individuals should take up their responsibilities.  Not a few colleagues have aired their views just now in regard to the responsibilities of the Government and the contractors.  I believe that other colleagues will also speak on that later.  For me, I would like to talk about the responsibility of the developers, the aspect to which people have not paid too much attention.



	We say that the general contractor has to shoulder the major responsibility in regard to safety at a construction site.  It is because the general contractor has to take charge of the whole project, and besides, the subcontractors are employed by the general contractor.  However, we should not be unaware that the real "boss" of a construction site is actually the developer.  And the one who gets the most profits is also the developer.  Unfortunately, under the existing industrial safety system, the developers are almost totally immune from any responsibility in regard to safety at construction sites.  As a matter of fact, the planning and design of a project at a construction site usually constitute an important factor to work safety.  The developer's demand in respect of the progress of the project will also affect the degree of attention paid by the contractors to industrial safety.  Therefore, if the developers can attach importance to industrial safety in every project, I believe that industrial safety in general will be greatly improved.  



	As major developers in Hong Kong, the Government and other public organizations, such as the Housing Authority, do monitor the safety of the projects in their charge.  Besides, the engineering services departments are also prepared to implement a point deduction system.  If the safety record of a contractor is poor, it will not be awarded any construction contract from the Government.  But the problem is that private developers do not have this kind of monitoring measures at all.  They only care about the quality and progress of construction projects without any regard to the safety of the workers.  This indeed is a very big loophole in the industrial safety system of Hong Kong.  





	Mr President, I would also like to take this opportunity to say a few words for the workers.  



	After the tragic collapse of a working platform in the Airport Railway project, I went to the hospital that evening to visit the family members of the victims.  One family member of the deceased was especially overcome with grief and agitated.  I went up to comfort her, saying that we would do our best to help them.  However, the lady replied bitterly, "Are you going to help us?  Are you going to?  Then ask my husband to wake up and talk to me!  You can never get it done!"  Mr President, I felt very, very sorry at that time.  Of course, I could never bring that worker died of fatal injuries back to life again.  After that, I ask the family members of the deceased what requests they would put to the Government.  They all answered without hesitation, "We hope that industrial safety can be improved so as to ensure the safety of the workers."



	Work safety is the very foundation on which the workers can continue to work and earn money to support their families.  Every time when I saw the deplorable and helpless look of the widows and children of the workers who died in industrial accidents, I could imagine that they would be all too willing to exchange anything for having their husbands or fathers back home safely.  What the family members want from their husbands or fathers is in fact very simple, and that is "to go to work happily and to come back home safely!"  I think every husband and father should respond to that request.  We should do our best to work towards industrial safety.  We should not be negligent, be careless, be indiscreet, be forgetful or be working too hard at the expense of our lives.  In order to be a husband or father who will not leave his family members in sorrow and pain, we have to strengthen the awareness of and alertness to industrial safety.  



	Mr President, I so submit.





THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.





MR JAMES TIEN (in Cantonese): Mr Deputy, concerning industrial safety, all questions that have arisen recently have been associated with the construction industry.  Of course, we now divide the construction industry into two categories: one is local construction, that is, the construction of buildings; the other refers to the infrastructure, that is, the construction of bridges and roads.  And as many contracts in the second category may involve multi-national corporations and some even involve high technology, I am somewhat worried.  The employers or sub-contractors and workers in Hong Kong are not too knowledgeable in this respect.  Hence, when dealing with the construction work in this category, the Government should, other than hiring consultant firms to monitor these extensive projects, consider hiring some multi-national consultant firms to advise on the industrial safety aspect of these projects.



	In fact, many sub-contractors or contractors are not experienced in undertaking such hi-tech construction work.  As regards the recent incident of the collapse of a 20-tonne concrete block from a bridge, those French corporations should be able to provide more advice.  Moreover, I have a few opinions to offer with regard to the motion and amendment today about stepping up law enforcement and imposing heavier penalties.  Can imposing fines really resolve the problem?  Currently, the highest penalty is a fine of $200,000 and one year's imprisonment.  The Government has also said that up till now, no custodial sentence has ever been meted out and most offenders have only been fined some $10,000.  Even if heavier penalties are really to be imposed, when the contractors see that it is only money that people are concerned with, they can take out insurance.  Therefore, even if the fine is raised to $500,000 or $1 million, they can still take out insurance while paying little attention to safety.  A point deduction and licence suspension scheme is being proposed.  This, I think, is worth considering.



	As regards the point deduction scheme, it can focus on industrial safety.  For those contractors whose performance is always sub-standard, their points can be deducted.  As for the reward and punishment system, we can start with the "reward".  If a particular contractor has no record of accidents in a year, can we consider adding some points in his favour?  In so doing, we can identify some better contractors.  On the other hand, for those not so good contractors, this system can encourage them to improve their performance in industrial safety.

	

	Of course, a good contractor can be allowed to bid for government projects; or otherwise, he can be barred from doing so.  But this may be an indiscriminate method and perhaps we can think of some better ways to assess this situation.





	



	Mr Deputy, between the motion and the amendment, we are more in favour of the proposal by the Honourable TSANG Kin-shing.  We are in support of items a, b and c which I will not repeat in detail here.  On the other hand, the Honourable Miss CHAN Yuen-han proposes to establish a statutory body to co-ordinate all matters pertaining to occupational safety and health, and she also wants it to be a statutory body with substantive powers.  As regards that, I am a little worried.  In fact, there are many things that we have to pay attention to, like slope safety.  Does it follow that we need yet another statutory body?



	There are limits to government resources.  We are, of course, extremely concerned about industrial safety but do we need to establish a statutory body for every matter?  By so doing, can the problem be solved?  As for now, we feel that the most important thing to do is to encourage the employers.  I have to admit that, among the three parties, the responsibility of the employers should come first, the Government's should come second and the workers' should come third.  How do we encourage the employers to pay more attention to industrial safety and make them realize that this issue is in fact as important as other issues such as product quality and the work schedule?  I also have a suggestion to make, and that is, since there is already the ISO9000 quality control system for the construction of buildings, can we also set up an ISO9000 Industrial Safety Standard point system?  This way, the employers can be encouraged to look squarely at the issue of industrial safety.



	Mr Deputy, the Liberal Party supports Mr TSANG Kin-shing's original motion.  As for Miss CHAN Yuen-han's amendment, since we have reservation about the establishment of a statutory body, we will abstain from voting.  Thank you, Mr Deputy. 





MR CHAN KAM-LAM (in Cantonese): Mr Deputy, June 1996 may be called a black month in the history of Hong Kong's occupational safety.  Within only two or three weeks, there have been nearly 20 cases of deaths or injuries arising from industrial accidents.  To our surprise, an official of the Labour Department has attributed these accidents to the hot weather.  I am not sure whether this month is particularly hot, but I think there is no other summer like this summer in which so many people have been killed or injured at work.







	As we all know, problems concerning industrial safety in Hong Kong mostly involve inadequate supervision or inspection by the Government, too lenient penalties, and low awareness of safety concepts on the part of both the employers and the workers.  Because of pressure from the public, including our Members and trade unions, the Government had no alternative but to convene a perfunctory inter-departmental high-level meeting.  Nothing came out of the meeting to address the situation, except that 12 measures are proposed, but most of them are included just to make up the number.  It is really considerate of us to call these recommendations "old wine in a new bottle", but actually it is more appropriate to describe them as "old wine in an old bottle".  Some of the so-called new measures are really rediculous.



	For example, the Government suggests that the Labour Department should deploy 10 more factory inspectors to conduct spot checks.  However, as there are more than 4 000 workplaces in the territory, how much work can these people do?  Now that the Government has decided to carry out spot checks, why can it not conduct them resolutely and deploy more manpower for that purpose, or even ask the senior officials of the Labour Department to participate personally in order to have a deterring effect.  As to the 24-hour hotline, it is even more surprising.  As far as I know, the hotline has already been in existence for eight or 10 years.  Concerning the other measures, some of them are established policies, while the remaining are proposals taken from the Consultation Paper on the Review of Industrial Safety in Hong Kong published last July.



	Moreover, Government officials have reiterated that the reasons for so many industrial accidents are that the workers do not pay attention to their safety or that the employers or contractors have neglected to look after the safety of their workers.  According to their logic, it is the responsibility of the contractors, the employers and the workers but not the Government to promote industrial safety.



	In view of the present situation, the Democratic Alliance for the Betterment of Hong Kong (DAB) is of the opinion that the Government should implement the proposals set out in the Consultation Paper on the Review of Industrial Safety in Hong Kong as soon as possible.  In addition, as I have mentioned here in a motion debate in January this year, the Consultation Paper has put too much emphasis on self-regulation and neglected the responsibility of the Government.  We think that in order to solve the problem of industrial safety, we have to regulate ourselves and to enact legislation at the same time.  We should also consider the following proposals to raise the standard of industrial safety:

	1.	Introduce a licence suspension or point-deduction scheme, and require the contractors to submit regularly safety records, including figures on industrial accidents and successful prosecutions.  If a contractor has been successfully prosecuted a certain number of times or has been deducted a certain number of points within a specific period, his licence will be suspended or he will be barred from bidding for further works contracts.  If the situation is very serious, the licence of the contractor will be suspended permanently;



	2.	Safety officers should no longer be hired by the contractors but should instead be deployed by the Labour Department.  The contractors will thus have no right to dismiss the safety officers, as they are no longer their employees.



	3.	A reassessment system of the qualification of safety officers should be introduced, so that the experience and qualifications of the safety officers can be assessed again after a certain period of time.  The reassessment will become the criterion to see whether a person can continue to appear in the register of safety officers.



	Mr Deputy, these are my remarks.





MR RONALD ARCULLI:	Mr Deputy, before I offer my comments on the motion and the amendment, on behalf of my constituents, I would like to extend our deepest sympathy to the families who have lost their loved ones.  We would also wish those injured a speedy recovery.



	We support the call for assistance to these families, but we would have thought that it would be wholly unnecessary for this Council to discuss and debate this point as we are sure that the assistance would be available within our system of public assistance.



	Mr Deputy, no one in their right mind wants accidents, let alone those that cause injury or death.  The movers of the motion and the amendment are well-known supporters for the cause of workers, and I suspect I am an equally well-known advocate for the cause of my constituents.  But that does not mean that we cannot put our heads together to see whether we can arrive at a consensus on new ideas, new initiatives and speedy action.  But I can say one thing:  constantly demanding heavier penalties will not achieve the objective of making the workplace safer.  I will therefore use today's debate to ask them for help.  



	Mr Deputy, the construction industry has continuously advocated for more training in safety.  Indeed, Honourable Members may recall that the Hong Kong Construction Association (HKCA) had a year-long campaign last year called "Construction Site Safety is the Duty of All ─ Training for Results".  This campaign resulted in the HKCA introducing the Green Card Training System.  The Occupational Health and Safety Council, the Construction Industry Training Authority and the HKCA devised a safety induction course for construction workers.  The HKCA also devised a course for trainers who would, on completion, be able to train workers on the safety induction course that I have referred to earlier.  Mr Deputy, I am happy to report that the HKCA has trained some 300 trainers and, since the beginning of this year, has issued over 10 000 green cards to workers who have passed the test after completing the safety induction course.



	Mr Deputy, I am also happy to report that the Works Branch endorsed the Green Card system at the end of 1995 by making it a contract condition that workers on Works Branch projects are required to hold a Green Card.  The Housing Authority also endorsed the Green Card system at the beginning of 1996, but this is only a beginning as it is undertaken by contractors and workers voluntarily.  I believe we need much more.  And therefore I welcome the Honourable TSANG Kin-shing's endorsement of the Green Card system.



	Mr Deputy, yesterday because of our concern for safety, office-bearers of the HKCA including its president, Mr Peter LAM, and I met with the Secretary for Education and Manpower.  We put a number of points to him including one which I would particularly like to highlight.  After all, safety at work is the responsibility of all, and by this I mean, in the case of the construction industry, the developer, the contractor, all the professionals and all the workers on the one hand, and the Government on the other.



	Mr Deputy, my views on the role of those involved in the industry is well known, but for the record, my constituents are constantly trying to improve safety.  In fact we pursued yet again with the Secretary for Education and Manpower the HKCA's proposal for a compulsory safety induction course for all workers, trade testing as well as registration of workers.  The rationale is simple and clear: compulsory safety induction training will better equip the workers to look after themselves as well as their fellow workers.  We need to instil a safety culture into workers and contractors alike.  This will go a long way to reducing industrial accidents.



	Mr Deputy, the cost for introducing a system of registration of workers or the safety induction training course is not high compared to the cost in emotional and financial terms to the families involved.  Indeed, I am sure the property sector will be prepared to play its part and take on this responsibility, including the financial responsibility, if the Administration and the workers are prepared to endorse the scheme.  A lot of work will have to be done as quickly as possible to test its feasibility and acceptability, and I call on union leaders, some of whom are Members of this Council, to react to this positively.  From the remarks of the Honourable LAU Chin-shek, I shall assume that he will react positively to the HKCA proposal which I have just outlined.



	Mr Deputy, I am as concerned as any Member in this Council about safety.  However, I believe the motion and the amendment do not have the right or indeed a fair balance from my constituents' point of view, and I will therefore abstain on both. 





MR CHEUNG MAN-KWONG (in Cantonese): Mr Deputy, June 1996 is a black month to workers working at construction sites.  It is because 15 workers lost their precious lives in less than one month, thus adding a gruesome page to the history of industrial safety in Hong Kong.



	The community at large was terribly shocked by the accidents.  The Government then issued 12 emergency measures, which many people commented as just "old wine in new bottles".  In fact, it is "old water in new bottles" as the measures are not directly aimed at the actual problems.  The measure of conducting blitz inspections is similar to the operation adopted by mainland China in clamping down on vice activities, which can only be effective for a short period of time.  Education and discussions take time to exert an imperceptible influence on people.  And a slow remedy cannot meet an urgency.  Prosecutions and heavy penalties are the only measures that can deal with those contractors who have disregarded industrial safety.  Unfortunately, the Government is still rather slow and soft in its action and so it seems to be weak and incompetent.  





	Initial investigation has revealed that human errors were involved in the several recent industrial accidents, while negligence on the part of the employers was the crucial factor.  In regard to the accident in which the working platform for the main building in the Airport Railway Project in Kwai Chung collapsed, the working platform was only installed in the morning but the contractor deployed the workers to work on it in the afternoon without having the platform checked and approved beforehand.  The contractor was thus the de facto killer.



	In another case, four imported foreign workers died at the Yau Tong Dockyard.  They were asked to enter the perilous enclosed tank when they had never had any industrial safety training, were not under the supervision of a professional safety officer and had with them no safety harness and breathing apparatus.  As a result, they lost their lives all because of the negligence of the employer.  



	In those appalling industrial accidents, the employers involved were not the small proprietors of small-scale firms but some experienced contractors.  Surprisingly, it is those financially-sound multinational companies which have the poor records of being prosecuted in several industrial accidents that happened within a few months.  What a flagrant misdeed they have committed.  For the sake of earning big profits by expediting the progress of the projects, they have disregarded the safety of the workers and are also unwilling to increase the cost.  In the end, they have sacrificed the lives of the workers.  



	Perhaps from the commercial perspective of some employers, industrial safety and money-making are always two conflicting ideas.  Therefore, it is only when there are deterrent prosecutions and penalties, and when their economic interests are threatened that the contractors will be forced to seriously shoulder the responsibility of industrial safety.  Nevertheless, the existing penalties are too light and ineffective, with hardly any deterrent effect at all.  



	Firstly, the maximum penalty in the law is only $200,000, which is only half of the $400,000 maximum fine for publishing obscene articles.  Does it mean that the tragedy of two fatal accidents is only equivalent to the evil of publishing an obscene article?  The Control of Obscene and Indecent Articles Ordinance provides that the fine imposed on repeat offenders be doubled to $800,000.  But the ordinances relating to industrial safety totally disregard the accumulative misdemeanours of contractors.  To the hundreds of million dollars worth of projects, $200,000 is only a drop in the bucket.  Besides, the average fine was only $12,000 per case last year.  This is in fact nothing in the eyes of contractors.  



	Secondly, although there are also jail terms in the related legislation, they are totally useless on those contractors who are registered as companies.  For instance, 12 workers died in the passenger hoist accident in North Point in 1993 and the court convicted the company concerned of manslaughter.  In the end, the company was only fined $3 million while its directors could go scot-free and formed another company to continue taking up construction projects.  



	Thirdly, it is provided by law that if a contractor has been convicted by the court for violating industrial safety for six times within a period of six months, the Secretary for Works may ban it from bidding for government projects, with the penalty period lasting from three to six months.  However, during this period of time, that contractor can still continue with its works and can also bid for private projects.  This kind of so-called penalties is in fact laughable, and gives people the impression that human lives are as valueless as dirt.  



	Mr Deputy, for a private project, the departments involved in monitoring the work safety include the Labour Department, Buildings Department, Electrical and Mechanical Services Department, Fire Services Department and even the Marine Department.  For government projects, no less than 10 departments are involved, including the New Airport Projects Co-ordination Office, Architectural Services Department, Civil Engineering Department, Electrical and Mechanical Services Department, Drainage Services Department, Territory Development Department, Water Supplies Department, Lands Department, Highways Department, Housing Department, Agriculture and Fisheries Department and so on.  Each of them contracts out their own projects and has their own safety procedures.  "Too many cooks spoil the broth."  What happens when there are 11 cooks from 11 departments?



	The various departments have their own terms of reference and they work independently.  The bureaucratic system is such that whenever there is an emergency, they will just pass the buck from one to another.  The occurrence of industrial accidents of course will not accommodate to such departmentalization and to a structure which lacks overall planning and co-ordination.  This gives rise to legal loopholes and fragmentation in law enforcement, thus creating a grey area for the unscrupulous contractors and the "lawless" doom area for hazardous operations.  No matter whether it is the Education and Manpower Branch or a newly created statutory organization, what we actually need is a structure which has the authority, money, efficiency and commitment to co-ordinate the law enforcement matters concerning industrial safety and occupational health.  



	In the decade between 1985 and 1994, the average number of fatal industrial accidents had been 78 cases per year.  In 1995, there were 77 cases.  We can thus see that there has been literally no improvement in industrial safety over the last 10 years.  The construction industry has all along been the disaster zone.  In the first half of this year, there were already 31 workers died in accidents at construction sites.  The Government's record has also been very poor.  In 1995, there were 23 fatal accidents relating to government works projects, which amounted to 30% of the death-toll in the territory, and half of which occurred in the New Airport Core Programme projects.  When the Government cannot set itself as a good example, how can it correct the others?



	Industrial safety is definitely not a new issue that has just arisen in the recent six months.  The Legislative Council, the labour sector and public opinions have long been criticizing it severely?  But has the Government done anything about it?  As a matter of fact, every time when a new legislation is tabled, it always means that some serious fatal accidents have just occurred.  Mr Deputy, on this very stern issue, how many more people have to die before we can wake up from the lesson written in blood?



	Mr Deputy, with these remarks, I support the motion.





MR LEE KAI-MING (in Cantonese): Mr Deputy, in June, a number of fatal industrial accidents took place, wrecking several families.  These tragedies are saddening and some 30 deaths were recorded in this year as a result of these industrial accidents.  Industrial safety has once again become a public concern.  Saddened and shocked, people cannot help asking why tragedies continue to take place despite the fact that Hong Kong has been promoting industrial safety for so many years.  What is the reason for that?  Should the Government be held responsible?



	I trust all of us can still recall in the policy address last October, the Government admitted that "the figures for industrial safety, especially in construction, remain far from satisfactory.  We are determined to improve on this".  The Government also undertook to "publish a Charter for Safety in the Workplace.  It will make clear the rights of the worker to enjoy a safe working environment and the obligation on the employer to prevent deaths and injuries.  It will also emphasize the responsibility of the employee to co-operate in following safe working practices and reporting any breach of legal requirements.  In addition, the Government will encourage employers and employees together to shoulder the responsibility of safety matters in the workplace and formulate safety policies and measures and see to their implementation.  The Government will also enhance the sense of safety through education, training and letting people understand causes of accidents."  Can all these plans that sounded so nice be implemented?  Results are crucial in assessing an event.  Regrettably, although the Government announced 45 specific recommendations in the Review of Industrial Safety in Hong Kong, these recommendations are just empty words.  Hong Kong is now regarded as one of the developed economies in the world, with a civil service said to be highly efficient.  At the same time, however, it has a very disappointing industrial safety record.  Should the relevant departments not take a serious look at this?  Should the relevant persons in charge not feel embarrassed about these tragedies?



	Mr Deputy, the many recent industrial accidents have shown that industrial safety is getting out of control.  The reason is that while the Government is investigating how to implement a system of safety management, it has not strengthened enforcement of the law and inspection.  The Government should be held responsible for the industrial accidents.  As the saying goes: "It is not too late to mend the fold after some of the sheep have been lost."  The Government should have the courage to take up responsibilities to legislate and enforce the law, and to educate.  It should define responsibilities clearly.  It should be strict and fair in meting out rewards and punishments.  There is no use pointing an accusing finger at one another.  I regard it necessary for the Government, the employers and the employees to act immediately.  They should learn from accidents and find out the causes of these accidents.  They should adopt suitable precautions to prevent further accidents.  An urgent task is to step up promotion and education about industrial safety, enhance supervision and improve the system of industrial safety assessment, rather than indulging in finding out who is to blame.



	Mr Deputy, the Government should expedite the formulation of strict penalties, and the establishment of special inspection teams to conduct shock inspections and supervise work sites.  It should monitor high-risk situations, devise effective measures to check potential risks at work, and take remedial actions.  At the moment, there are about 1 100 registered safety officers, more than half of whom are not currently engaged in work pertaining to that for safety officers.  The relevant departments should as soon as possible implement a system of safety management, and increase resources to support the work of safety officers and assist them in the discharge of their duties.  The judiciary should impose heavy penalties on those employers in breach of industrial safety laws to deter offenders.  Work safety involves lives.  Therefore, employers must understand clearly work safety is more important than work efficiency.  When employees work under safe conditions, accidents can be minimized.  Work efficiency will automatically be raised.  Industrial safety should not rest upon self-regulation alone.  What is also required is good laws, better enforcement and active promotion about work safety awareness to make employers realize their obligation to provide protection to workers in relation to industrial safety, and to see to the work safety of workers.  I believe most industrial accidents can be prevented if management takes careful precautions and strict safety measures.



	Mr Deputy, apparently, a number of accidents were due to negligence and an inadequate sense of safety on the part of the workers, and their failure to strictly adhere to safety rules at work.  However, workers are in fact direct victims of accidents.  If they had sufficient knowledge about safety and the necessary protection by safety measures, would they be foolish enough to risk their lives?  Only when there is additional promotion and education to equip workers with a proper sense of safety can we prevent employers from cheating.  There is no short-cut to industrial safety.  The only way to actually help minimize industrial accidents is for the workers and employers to strictly adhere to industrial safety rules.  I hope the Government, the employers and the employees can work closely together to create a safe working environment by taking industrial safety seriously.



	Furthermore, the relevant government departments should provide timely assistance to family members of victims of industrial accidents to help them out of their distress and economic difficulty.



	Mr Deputy, with these remarks, I support the motions moved by the Honourable Miss CHAN Yuen-han and the Honourable TSANG Kin-shing.  Thank you, Mr Deputy.  





MR CHOY KAN-PUI (in Cantonese): Mr Deputy, Hong Kong has enjoyed rapid industrial development over the past 20 years and has become a modernized industrial city.  However, our industrial safety record is too ghastly, especially for the construction industry.  Among other economically better-off regions, Hong Kong has a safety record which is one of the worst.  At present, the rate of casualties caused by industrial accidents is surprisingly higher than what we had 10 years ago.



	Why is Hong Kong facing such a situation?  It is because the Government has almost adopted a laissez-faire attitude towards industrial safety.  Government monitoring is ineffective and its policies are short-sighted and piecemeal.  The recent measures undertaken by the Government has truly reflected such a shortcoming.  Numerous nasty accidents resulting in heavy casualties occurred one after another in this month.  More than 10 workers were killed in accidents within just a month.  The Government hastily convened an inter-departmental committee meeting to discuss it.  At a two-hour meeting, 12 measures were formulated to strengthen industrial safety.  Take a careful look at these 12 measures and one will find that there is nothing new at all because most of these measures are either already in force or will be in force.  In the face of public pressure, the meeting held by the Government is only a perfunctory show merely for publicity purpose.



	The Hong Kong Progressive Alliance is of the opinion that the following points are the crux of our industrial safety problem:



1.   Light penalty laid down by legislation and lenient sentencing by the court 



	Under the prevailing legislation, the maximum penalty is a fine of $200,000 and one year of imprisonment.  Last year, the average fine imposed by the court is only $17,000, which is just too trivial in the eyes of the contractors or the employers.  Moreover, it can be counted as part of their operating costs.



2.  Ineffective government monitoring 



	Basically, the Government has shifted the responsibility of safety inspection onto the employers or contractors.  The monitoring exercised by relevant law enforcement and regulatory departments is almost out of control.



	As safety inspection work is basically carried out internally by employers or contractors, there is a serious problem as to whether the inspection is free from the employers' interference and conducted in a strict and fair manner.

	Besides, quite a number of contractors, in whose workplaces accidents with casualties have occurred recently, are found to have a bad record in industrial safety.  But as there is no such system as deduction of points which will eventually lead to suspension of licence, they are able to fish in troubled waters and easily get by.



3.   A lack of proper safety management system



	Because of shortage of manpower in safety personnel and opposition from employers and contractors who have a vested interest, the prevailing legislation only aims at large-scale workplaces.  However, safety at work is a more serious problem in a number of small-scale workplaces or construction sites.  And accidents are apt to occur in these places because the employers do not have any comprehensive report on safety supervision and review.



4.   A lack of sufficient safety personnel 



	The Government used to ignore training in this area.  What is even worse is that more half of the safety officers now in Hong Kong are not engaged in relevant safety work because of unsatisfactory working environment and remunerations.



5.   A lack of safety awareness on the part of the workers



	Owing to inadequate publicity, ineffective monitoring and insufficient inspection carried out by the Government and the employers, safety awareness among the workers is very weak.



	Mr Deputy, the Hong Kong Progressive Alliance is of the opinion that remedial measures are certainly important after industrial accidents have taken place.  But the most important thing is to prevent industrial accidents.  After accidents have occurred one after another, the adoption of some emergency measures is certainly better than doing nothing.  But the long-term and radical solution to the problem will be a proper safety assessment system set up by the Government as soon as possible.



	Mr Deputy, I so submit.





MR CHAN WING-CHAN (in Cantonese): Mr Deputy, I speak in support of the Honourable Miss CHAN Yuan-han's amendment.



	Recently, a number of serious industrial accidents occurred one after another, resulting in the death of more than 10 workers.  This is heartbreaking.  In the wake of these accidents, there have been a series of discussions in the community, including the motion debate today.  Though the dead have now rested in peace, there are still hundreds of thousands of workers in Hong Kong engaged in a wide variety of jobs.  And I believe that our discussion will only be meaningful if it seeks to safeguard the occupational safety and health of these working people in the long run.



Substantial increase in penalties for violation of industrial safety legislation



	It is stated in the amendment that the Government should impose substantially heavier penalties for non-compliance with industrial safety legislation, and I very much agree with it.  The penalties for non-compliance by proprietors as is stated in section 6A of the principal ordinance of the existing Factories and Industrial Undertakings Ordinance are a fine of $200,000 for non-compliance by a proprietor and a fine of $200,000 plus imprisonment for six months for those who fail to offer reasonable grounds for their non-compliance.  However, as projects often cost hundreds of millions of dollars or even billions of dollars, even if the maximum fine of $200,000 is imposed, it will just be a drop in the bucket.  It is too trivial, neither here nor there, so to speak, and therefore not worth mentioning.



	The Hong Kong Federation of Trade Unions (HKFTU) is of the view that in order to be truly deterrent, the Government should revise the aforesaid maximum penalties to $1 million and $1 million plus five years' imprisonment respectively.  One of the main reasons industrial accidents are occurring frequently now is that the penalties are too light, so that very often contractors would focus only on the speed of progress of the projects, and the question of safety is relegated to a very low priority.  The prevailing mentality of our society is to take chances.  The Government, the employers and even the workers themselves are all trusting to luck, and they just muddle along until serious industrial accidents occur.  Not until people have learnt the lesson of blood and many people died do they begin to realize that the price is very high.





	Imposing heavier penalties for non-compliance with industrial safety legislation can appropriately reflect the importance of industrial safety.  Moreover, it can enhance the contractors' sense of safety directly so that when investments are made, considerations in respect of safety and safety facilities will be taken care of in the design, works procedures and so on.



	Besides, the penalties for industrial accidents at present are relatively light, and penalties of only several thousand dollars or tens of thousand dollars are imposed on the employers.  If penalties are increased, the court can hear the cases with greater flexibility, and if serious cases are brought before the court, heavier penalties can be imposed.



	Apart from amending the principal ordinance, the Government should also make an overall review of the penalties in more than 20 pieces of subsidiary legislation under the Factories and Industrial Undertakings Ordinance for the relevant industries.  For example, under the Construction Sites (Safety) Regulations, the maximum penalty on conviction is merely a fine of $200,000 and imprisonment for one year.  Since this provision is not in keeping with the practical situation, it also has to be amended by substantially increasing the penalties.



Deployment of staff from OSHC and the Labour Department for inspection of work places



	Mr Deputy, we certainly do not want to have accidents.  But what should we do to prevent them from occurring?  This is a very important question.  I am of the view that the pressing task now is for the Government to increase the Labour Department's manpower for the inspection of all the work places in the territory, and that factory inspectors have to, as a preventive measure, step up prosecution of employers for non-compliance.  I also hope that more resources can be allocated to the Occupational Safety and Health Council (OSHC), so that professional staff of the OSHC can be deployed to join the Labour Department in site and work place inspections.  Also, with the OSHC working vigorously hand in hand with the Labour Department, publicity and education on occupational safety and health for workers in these work places can be strengthened, and this will promote industrial safety and health.  Also, improvement in the quality and training of staff responsible for the inspection should also be carried out.





	Mr Deputy, there have always been criticisms that factory inspectors responsible for the inspection of safety facilities of work places do not have adequate professional skills and knowledge.  Therefore, the HKFTU and I are of the view that apart from deployment of staff, we should also enhance the specialist professional training for staff in this respect.



	Of course, in the long run, the Government must establish an efficient central statutory body to co-ordinate all occupational safety and health matters.  This and only this can be the permanent solution for the problem.



	Mr Deputy, with these remarks, I support the amendment.



	Thank you, Mr Deputy.





MR PAUL CHENG (in Cantonese): Mr Deputy, industrial safety is one of the topics that the employers, the employees as well as the Government should pay attention to and should work positively for improvement.  Although the employers and the employees have different views on the issues relating to wages, welfare and importation of labour policy, I believe that, in this respect, they all have the good intention to improve the present situation.  It is because we do not want any tragedies to happen after all.  Since improvement to industrial safety is a consensus among all parties concerned, we should work our best towards that goal in order to reduce the occurrence of tragedies.  While the employers should provide sufficient and proper safety facilities to the employees, the employees should also comply with the policies concerned in order to achieve this goal.  



	 According to the existing legislation, a construction site with more than 20 workers should have a safety supervisor while a site with more than 100 workers should have a full-time and registered safety officer.  They are to advise the employers about installing certain equipment and devices so as to protect the safety and health of the persons concerned.  They will also inspect the sites, find out the potentially dangerous areas and adopt some precautionary measures.  If the employers refuse to follow the advice and accidents happen as a result, they will face criminal prosecutions and civil suits. 



	Nevertheless, I would like to point out that apart from the employers, the employees also have a part to play.  Under the existing legislation, the employers are always being targeted at and this, in a way, means overlooking the obligations of the employees.  Of course, neglect of industrial safety on the part of some employers may cause injuries to the employees.  However, we should not forget that there are some conscientious employers who have provided the employees with a lot of safety measures but that the employees refuse to follow, thus leading to industrial accidents.  Mr Deputy, I have to state here that I am not suggesting that the employees injured in the accidents be prosecuted nor am I trying to hit a person when he is down.  I just want to put forward the idea that prosecuting those employees who do not comply with safety legislation while stepping up publicity can have some deterrent effects.  



	Apart from the above idea, I call upon the Government, the employers and the employees to launch vigorously industrial safety education.  One particular recommendation is to include industrial safety into the technical curricula of technical secondary schools, prevocational schools, the Construction Industry Training Authority, the Vocational Training Council and tertiary institutions to remind them of its importance and also teach the students how to operate the protective devices.  As the figures from the Industrial Safety Training Centre reveal, in 1995, only 16 463 people took general knowledge courses in industrial safety, while 15 000 people attended the industrial safety seminars related to their respective occupations.  But a large proportion of employees at work have not been taken care of.  Therefore, the Government should organize more programmes and seminars in that aspect, and the employers should release more staff for a few hours from work to attend the above while the employees should also participate in such activities more actively for the sake of their safety.  



	Mr Deputy, I mostly agree with the proposals of the Honourable TSANG Kin-shing and the Honourable Miss CHAN Yuen-han.  But I have some reservations as to the request by Miss CHAN about establishing "a statutory body to co-ordinate all matters pertaining to occupational safety and health".  I am afraid that the establishment of another body will be a duplication of effort.  It may duplicate or even conflict with the existing system.  To show the sincerity of the business sector or the employers, I will support the original motion and the amendment.





THE PRESIDENT resumed the Chair.







MR LEUNG YIU-CHUNG (in Cantonese): Mr President, our daily life is full of crises and traps.  Human beings are fighting for their existence in the community, and their aim is to seek safety and avoid danger, so as to live safely.  This should be the common responsibility and desire of our society.  However, in the past decade alone, the number of employees in Hong Kong who were killed or injured at work can be described as innumerable.  The deceased workers leave behind endless pains for their family members, while those who were injured have sorrow and grief added to their own lives.



	There should be no distinction of nobleness or humbleness as far as life is concerned.  However, for workers who have died from accidents in the course of their employment, there is the distinction of classes.  We recall that three years ago, WONG Ka-kui, the leading singer of the famous pop music group Beyond, died from a fall in the course of work in Japan, and many people were greatly saddened.  It was even more heartbreaking for his fans, and thousands of people thronged to the funeral service when it was held.  After his death, fans from both Hong Kong and other places all over the world often come to visit his grave.  However, for those nameless workers who fell down the caisson shafts or fell from a height and died, apart from having relatives or friends to make sacrificial offerings of imitation money for them and to burn joss sticks on the spot of the accidents, who else in Hong Kong would express regret over their death?



	Over the last decade, more than 2 000 workers have died and tens of thousands of workers have been injured in the course of their work.  Who should be held responsible for this debt of blood?  Has our society tried its best to cast the safety net wide for workers in Hong Kong and provide them with the best safeguard both physically and mentally?



	No, it has not.  I am sure it has not.



	First of all, the Government has not tried its best; secondly, the employers have not tried their best; and thirdly, the management people have also not tried their best!



	In 1979, the Government promised to increase the number of factory workers to 250, but the fact is that it was not until last year, that is to say, 16 years later, was this number attained.  The most laughable thing is that the Government extended the Factories and Industrial Undertakings Ordinance in 1990 to include the catering industry, but only three factory inspectors were deployed to cover some 10 000 eateries!  What about the present situation?  In the last few weeks, a number of workers have died in accidents in the course of work, and it was only then that the Government deployed 10 people from among the factory inspectors to inspect the countless construction sites.  Will it work?  Is that enough?  The kind of attitude to take stopgap measures instead of radical ones, and to meet the situation as it goes, shows that the Government never has the intention to safeguard the lives of workers.  That is a fact that cannot be denied.



	As to those proprietors who have disregarded industrial safety, instead of complaining against the Government for having condoned the contractors, instead of saying that the Government has not been rigorous in its prosecution and that the fines are too low, we would rather point the accusing finger directly at those proprietors who, for the sake of cutting operating costs, have acted with utter disregard for human lives.  Certainly if the Government can impose heavier penalties, they will have a deterrent effect on the proprietors.  But my view is that, in the final analysis, only when the proprietors truly value their employees' lives can the lives of workers be best protected.



	For some of the workers, especially the new immigrants and the imported workers, most of them have not received any safety training.  So if the management can give them suitable counselling and exercise strict safety supervision, I am sure the workers at the front line will have better protection.  On the other hand, since there is not any legislation to regulate industrial safety facilities, if employers use products which are of questionable quality, protection for workers will not be effected.  The tests carried out by the Occupational Safety and Health Council have already proved that some of the protection gears that are available on the market, such as safety belts, eye protectors and so on, are below safety standards.  Unfortunately, some workers have thought that by using such kind of gears, it would be safe for certain.  And as their alertness has diminished, accidents would easily occur.



	In view of the Government's perfunctory attitude, the heartlessness of proprietors of factories and industrial undertakings as well as the inadequate protection provided by the law, I would like to make the following recommendations:



	(1)	A general amendment should be made to the Factories and Industrial Undertakings Ordinance, which should be renamed the Occupational Safety and Health Ordinance.  Its scope of supervision should be extended to cover all trades in the territory.  New regulations should also be introduced to control mechanical or work procedures and to monitor the quality of safety facilities.

	(2)	The Factory Inspectorate should be separate and independent from the Labour Department and should be renamed the Occupational Safety and Health Department with special responsibility for occupational safety.  At the same time, a semi-official the Occupational Safety and Health Board, comprising employee and employer representatives as well as government officials, should be formed to monitor its operations, to formulate policies, and to speed up reforms.  



	(3)	A Work Place Safety Committee comprising employee and employer representatives should be established for any work place which has 50 or more people working in it.  This committee will draw up safety policies for the work place and ensure that such policies are properly carried out.  Worker representatives are to be elected, and they are to be empowered by law to carry out inspection while on duty, to investigate accidents and to order suspension of work as soon as a crisis concerning workers' safety is detected.



	(4)	Heavier penalties should be imposed on employers for non-compliance of legislation, and the penalties will include suspension of licence and imprisonment.



	(5)	Laws should be enacted for developers to be criminally liable in respect of safety, so as to ensure that full consideration will be given to construction projects at the preparation and design stages.



	These are my remarks.





MR YUM SIN-LING (in Cantonese): Recently there were a number of fatal accidents at construction sites.  This is unbelievable.  Some officials have guessed that the hot weather might breed negligence which caused these accidents.  Can we also blame the hot weather for making inspectors of the Labour Department less diligent, thus overlooking potentially dangerous facilities at construction sites?  A year ago, the Government suggested that industrial safety measures be strengthened.  How much concrete action has been taken?  How effective were these measures?  On 10 January this year, Dr the Honourable Samuel WONG moved a motion about a Review of Industrial Safety in Hong Kong in this Council, bringing everyone's attention to the urgency of industrial safety!  The consultation paper on industrial safety published in July 1995 put forward 45 recommendations for improvement.  It has been a year since then but over half of the recommendations have not been implemented.  Why has the Government been so slow in action?  The Government has thus been grossly negligent in handling industrial safety.  



	A couples of days ago, at an inter-departmental meeting on improvement of industrial safety, the Government put forward 12 recommendations for improvement.  One of these recommendations was "to deploy staff from the Labour Department in the next few weeks to conduct more inspection at high-risk sites."  Site inspectors and factory inspectors belong to different streams in the Labour Department.  There are 98 site inspectors.  Until only recently, 10 factory inspectors were re-deployed to inspect sites.  Another 69 inspectors perform supporting functions only.  The 10 re-deployed factory inspectors will work only up to the end of July.  After the occurrence of a number of fatal accidents at construction sites, it is certainly not good enough to increase inspection manpower by just 10% for only one and a half months.



	The Labour Department estimates that 72 posts will be added in this financial year to implement the recommendations put forward in the review document on industrial safety, and to strengthen inspection for industrial safety in the Airport Core Programme projects.  Of these 72 posts, 49 are inspectors charged with the responsibility of inspecting factories and construction sites.  Up to now, only three inspectors have been recruited.  So the increase in manpower has been extremely slow.  I suggest that the Government continue to re-deploy the 10 or more factory inspectors to inspect construction sites until a sufficient number of inspectors can be recruited.  This is because on comparison inspection of construction sites is more urgent than that of factories.  Accidents occurring in factories are less serious and are not usually fatal.  Moreover, major operations in Hong Kong factories have been transferred to the north into China.  Only a small number of workers remain at each factory to perform peripheral operations.  It is therefore less likely that safety rules are breached by factories.  Hence less factory inspectors are needed.  So before there are sufficient inspectors overall, at least 10 factory inspectors should continue to inspect construction sites to ease the pressure on the manpower for construction site inspectors, until sufficient people are recruited.







	Among the 12 recommendations was a recommendation for setting up a hotline for complaints about industrial safety.  I very much agree with this recommendation.  I even think that big notice boards should be erected at each construction site to display the hotline number so that it is easily seen by workers at a distance.  Firstly, the workers can thus be made aware of the complaints hotline and can be urged to report as far as possible circumstances that affect life and safety.  Secondly, this can facilitate workers in making telephone complaints while they take a rest during working hours.



	In addition, I propose setting up an additional hotline with fewer numbers for use when an industrial accident occurs.  This is because there have been complaints that sometimes people cannot get through the 999 emergency hotline.  The additional hotline could most appropriately be administered by the Occupational Safety and Health Council (OSHC).  The purpose is two-fold.  Firstly, the OSHC can extend its work from that of a promotional and training nature, which is static, to that involved in assisting with emergencies, which is dynamic.  The OSHC can thus play a more significant role.  Secondly, with OSHC pooling efforts from various parties, it can, during an emergency, liaise immediately with the Labour Department, the Police, the Fire Services Department, medical personnel and the relevant departments.  It is hoped that the matter can be dealt with within the shortest possible time to minimize casualties. 



	The Honourable Miss CHAN Yuen-han proposes to deploy staff from the OSHC to inspect workplaces throughout the territory.  I am afraid the OSHC cannot provide the manpower to do the job at the moment as it has no staff qualified to do outdoor inspection.  I would suggest that the OSHC organize courses at once to train up staff to do inspection and than set up an auxiliary force for industrial safety.  If inspectors from the Labour Department act as the "police", the auxiliary force from the OSHC will act as "social workers" to complement the work of Labour Department inspectors.  The auxiliary force can also help promote the new strategy of the so-called intra-company safety management.  In principle, I agree that inter-departmental meetings should be held regularly to discuss matters on industrial safety.  I also agree that the OSHC should be given more power with a view to formulating timely measures to improve industrial safety and to minimize casualties.  The difference between the Honourable TSANG Kin-shing's original motion and Miss CHAN Yuen-han's amendment is that while one focuses on short-term and urgent measures, and shows sympathy towards the victims' families, the other puts more emphasis on long-term plans for improvement.  Both are important considerations.  The amendment deletes three proposals from the original motion.  There is no need to do that.  Therefore, I support the original motion.  Thank you, Mr President.





MR LAW CHI-KWONG (in Cantonese): Mr President, today my speech will concentrate on the assistance provided to the victims of industrial accidents due to poor safety measures at work.  Before going to my speech, I have to stress that we do not want to see the occurrence of industrial accidents and we should take every possible means and devote every effort to prevent industrial accidents.  However, despite our efforts to prevent accidents, we still cannot rule out human negligence, and accidents that cannot be prevented by human efforts still happen.  Perhaps, I can quote some figures for Members' information.  In 1993, the number of people killed in industrial accidents was 287; in 1994, the number was 263; and in 1995, the number was 247.  What is more shocking is the number of people injured, which is as high as 59 128 in 1995.  In view of these figures, what we have to consider is the setting up of a comprehensive, fair and efficient system which can provide assistance to those who were killed or injured as a result of industrial accidents.  There is a need to do so.



	Reports on industrial accidents occurred recently reflect that the government departments have poor co-ordination in the provision of assistance.  There are also criticisms that there is disparity in the treatment of different cases due to different degrees of coverage by the media.  Obviously, what the Government should do is to conduct a comprehensive review on the assistance provided, to strengthen the co-ordination between different departments and to work out a recipient-oriented assistance strategy for the provision of speedy and sufficient assistance to the recipients.



	I would like to present a concept of how assistance should be provided so that Honourable Members, the Government and the community can consider and discuss its merits and feasibility.  At present, there is a bankruptcy fund for providing financial assistance to the employees whose employers have become bankrupt.  There is also another fund for providing assistance to victims of traffic accidents, who are in need of help.  A common feature of these two types of funds is that the people in need of help have to wait for a long period of time before they can get their general compensation.  The assistance provided by the funds can thus help to meet their immediate and basic needs.



	In view of the fact that people injured at work generally have to wait for a long period of time for compensation, and many of them have to wait for one or two years before they can get the compensation claimed by them, the Democratic Party suggests that the Government should set up a fund which can provide immediate assistance to people who are rendered incapable of work because of injuries sustained or to the family members of workers killed in industrial accidents.  Should a claimant obtain compensation from other sources in future, he can reimburse the fund.  As the above suggestion is still just a conceived idea, further discussions and studies are required to work out the details.  I put forth this proposal today in the hope that Honourable colleagues and the Government can consider its feasibility.



	I so submit.





MR FREDERICK FUNG (in Cantonese): Mr President, industrial accidents have been quite frequent since the beginning of June.  In the week from 6 to 13 June alone, 14 workers lost their lives in industrial accidents.  In fact, these industrial accidents coming one after another had not occurred accidentally.  The figures of industrial accidents in Hong Kong have long stayed high.  Take the construction industry as an example, in the period from 1986 to 1990, a total of 290 construction workers lost their lives in accidents, with an average of 58 cases per year.  From 1991 to 1995, there were altogether 296 fatal accidents, with an average of 59 workers died in industrial accidents per year.  These figures tell us that there has not been any obvious improvement in the aspect of industrial accidents in Hong Kong and this has everything to do with the industrial safety system in the territory.  I would like to discuss below the two aspects of monitoring by inspection and also penalties for violation.  



	First, the aspect of monitoring by inspection: According to the figures released by the Labour Department, there are at present altogether 258 Factory Inspectors responsible for inspecting factories and construction sites.  Excluding those officers under training, there are actually 227 Inspectors involved in the inspection work and they are divided into two streams for the inspection of construction sites and factories respectively.  At the present moment, there are  6 787 construction sites in Hong Kong while there are only 136 Factory Inspectors responsible for inspecting these sites.  If all the construction sites have to be inspected once, then each Inspector will have to take charge of 50 sites.  Suppose they visit one site each day, it will still take 10 weeks to complete the task.  The situation for factories is even more worrying.  There are about    90 000 factories in the territory but only 91 Inspectors responsible for inspecting factories.  In other words, each Inspector has to be responsible for the industrial safety of 1 000 factories on average.  



	From the above figures, we can clearly see the grave lack of inspection staff in the Administration.  If there are regulations but without the manpower for implementation, the regulations, no matter how well they are, will still be useless.  I urge the Administration to allocate more resources and recruit more manpower for strengthening the inspection of construction sites and factories.  



	The second aspect is about penalties for violation: Apart from the lack of inspection staff, the slackening enforcement of law is also one of the sources of the problem.  According to the figures released by the Labour Department, the penalties imposed by the court on those contractors who have violated the ordinances concerning industrial safety are extremely light.  Last year, for instance, the average fine for such offences was only $12,000 per case.  To the hundreds of million dollars' worth of construction projects, this amount is only a drop in the bucket and is nothing in the eyes of the contractors.  The Government should amend the legislation by significantly increasing the penalties to the offenders in order to achieve the deterrent effect.  



	Mr President, I would also like to talk about the question of assistance to family members of the deceased in industrial accidents.  Recently, it has been reported that the Social Welfare Department (SWD) has adopted a double standard when providing funeral assistance to family members of the deceased.  In regard to those cases which are widely reported, the SWD will provide immediate assistance without delay.  For those cases not so much concerned by the public, the SWD will just drag on and on.  Sometimes the family members may even have to go to several places before they can obtain the information and the funeral assistance.  According to information from the organizations concerned, in the cases concerning the collapse of the working platform in Gin Drinkers' Bay and the worker plunged to death from a building being demolished in San Po Kong, the family members of the victims could obtain funeral assistance from the SWD just one day after the accidents.  But the family members of the deceased in other accidents could only get the assistance several days and even a few weeks after the accidents.  I do not understand why such a big discrepancy could occur when these cases were handled.  But I do not want to make any speculation here.  As a matter of fact, we all know that after the accidents, the bereaved family members are already in great distress.  They will feel terribly at a loss since not a few of the deceased used to be the bread-winners of the families.  Thus immediate assistance is very important to them.  I agree with the proposal mentioned earlier by the Honourable LAW Chi-kwong of establishing a fund so as to provide immediate relief to the financial problem of the family members concerned.  They can reimburse the fund later after obtaining other assistance or compensation.  I reckon that this idea is worth considering.  Therefore, I urge the authorities concerned to treat all the family members of those died or injured in industrial accidents equally by providing them with assistance in the shortest time possible so as to help them to tide over their difficulties.  



	Mr President, I support the original motion and the amendment.





MR LEE CHEUK-YAN (in Cantonese): Mr President, just now quite a number of Members have spoken on the issue of safety.  Now I wish to concentrate on the question of looking after the family members of those who have been injured in industrial accidents.



	The first job in my career was to visit and give help to the family members of those who had died in industrial accidents.  I wish to tell Members that over the last 10 years or so, the problems faced by the family members of those killed in industrial accidents have scarcely changed.  Every time an accident has occurred, the family members of the deceased will face more or less the same problems.  This is because there has never been any change in the system, which basically contains "one black hole and three loopholes".  What is the black hole?  The black hole is that even the very basic burial expenses for the deceased and payment for the dependent family members are not available.  The law says: If the deceased is not survived by any family member, the Government will be responsible for the expenses.  But I wish to ask: How come the employer is not responsible for the expenses?  Every time a fatal accident occurs, I have to go with the family members of the deceased to the contractor to discuss the question of burial expenses and payment for the dependent family.  Sometimes I also have the feeling myself that the whole thing is meaningless because the family members have to go about from day to day to implore these people for payment at a time when they are in great grief.  That is why some Members have suggested setting up a fund.  However, I think that is not appropriate.  Why not make the employers directly responsible for the payment?  Why do we have to ask for payment for the family members as if we are haggling over the price of an article?  Recently, a colleague of mine did the bargaining: the bargain started from $5,000 and it was struck at $200,000.  What is the point of such a kind of bargaining?  What dignity do these family members have?



	A few months ago, I went to reason with a contractor, with banners held up, and he eventually succumbed and agreed to make a payment to a deceased worker's family.  I still remember that over 10 years ago, a certain contractor told me that the "market price" for payment to a deceased worker's family was only $5,000, and he disclosed to me the reason why it had to be $5,000 was the concern that in future there might be a lot more people coming to them to ask for payment to deceased workers' families.  Why can we not change the system so that family members of the deceased do not have to go to the contractor, the sub-contractor and the subordinate sub-contractor one after another?  I think what the Government has to do in the first place is to amend the law by setting out in clear terms that should any accident occur, the contractor should be responsible for the burial expenses.  He also has to give the family of the deceased monthly payments that are equal to the monthly salary of the deceased until the family of the deceased receive the compensation, which will take about a year and a half to two years.  Thus, the family members concerned will not have to go about any more at a time when they are in great grief.  This is the first and foremost thing I hope the Government will do.



	Just now I have said that there are three loopholes.  The first loophole is that the existing method of calculation of compensation is based on the degree of dependence.  What exactly is this calculation on the degree of dependence?  Let me give an example.  In the "passenger hoist" incident, the parents of one of the deceased were in employment, and their son had just started his career.  After his death in the accident arising out of his work, calculations were made based on the degree of dependence.  As his parents had their jobs and did not have to depend on their son's earnings, what they got as a result of the calculation based on the degree of dependence was only $100,000.  A life is worth only $100,000!  Why is that so?  That is because calculations based on the degree of dependence were made.  Let us look at another case in which the whole family depended on the earnings of the deceased for the family's expenses.  Since what he gave his family was only a meagre sum, and as calculations were made based on the degree of dependence, the amount of compensation turned out to be very small.  Therefore, I propose that we should adopt another method of calculation, which is based on earnings rather than the degree of dependence.  For example, we should calculate the compensation for seven years' service by multiplying the wages by seven years.





	As to the second loophole, actually the existing method of calculation is that for a person under 40 years of age, the payable amount of compensation is seven years' total earnings; for a person of age between 40 and 55, the compensation is five years' earnings; and for a person of over 55 years of age, it is three years' earnings.  This method of calculation is very disadvantageous to the widow and the fatherless children of the deceased.  For example, in the recent pedestrian footbridge collapse incident, we all know that the deceased had a son of only three years old and that his wife has been pregnant recently, but the amount of compensation payable will only be seven years' earnings.  So in seven years' time when his son will be 10 years old and the younger sibling will only be six years old, more than 10 years' hardship will be waiting for them.  Just how are they going to survive?  Why can we not enact laws to the effect that under-age family members do not have to worry about their livelihood before they reach the age of 18?  Do not tell us that they can go and apply for public assistance, as this is already provided by the existing legislation.  As more than 200 people die in accidents arising out of their work every year, so why can we not make life easier for the families of the deceased and ensure that the children of the deceased do not have to worry about their livelihood before they reach the age of 18?



	The third problem, which is the biggest one, is that the ceiling for the amount of monthly salary for calculation is only $18,000, which is even less than the $22,500 as protected by the Employment Ordinance.  I really find it difficult to understand why the Government has not taken steps to amend this legislation.  Indeed, calculations should be pegged to earnings, and there should be no ceiling of $18,000.  I hope the Government will improve this legislation.



	Now I wish to discuss certain safety issues.  My feeling is that industrial accidents may be compared to a massacre.  Members may feel that I am exaggerating when I use the word massacre.  However, I am not the first person to use the word "massacre".  I remember that about six or seven years ago, the then Governor said that "this massacre" had to be stopped.  It is regrettable that, six or seven years after he made this statement, the massacre has not yet been stopped.  I think the crux of the matter is that it all boils down to the question of money.  Just now quite a few Members have said that imposing fines is not an effective measure.  Well, that is true because the contractors have made a lot of money, and the fines imposed are just too insignificant.  Therefore, it still boils down to the question of money in the end.  My view is that the only effective means is to bar them from making money, and I am glad that the Honourable James TIEN has expressed his support for this proposal.  It means both the employee side and the employer side are in support of the point deduction system.  It is just like the demerit point system for driving offences.  When their licences are suspended, they are barred from making money, and by that time they will pay serious attention to the matter.



	Secondly, I know that the Government will soon put forth the proposal of setting up safety committees with safety representatives.  The part I find most unsatisfactory is that the representatives of the safety committee do not have real power.  It is my hope that when the Government introduces the legislation, it will give the safety representatives real power, and will ensure that there is a workers' safety representative on every site to enforce the law in an unambiguous manner, and to report to the Government as soon as an accident occurs.



	Thank you, Mr President.





MR MICHAEL HO (in Cantonese): Mr President, this is the second motion debate on industrial safety in this legislative session.  Hence, industrial safety in Hong Kong has become a matter of concern to all.



	Industrial accidents in the construction industry has remained at a very high level, accounting for over one third of all industrial accidents in Hong Kong.  The figures in fact reflect only the more serious accidents.  Minor ones, due to the lack of a complete record system, are often not accounted for.  So, the actual figures should far exceed that released by the Government.



	The Democratic Party has been paying much attention to industry safety.  In the last session, we put forward a related motion.  In January this year, the Honourable TSANG Kin-shing moved an amendment to Dr the Honourable Samuel WONG's motion on industry safety.



	In the last motion debate, the Democratic Party indicated clearly its reservation as to the strategy of "self-regulation" contained in the Consultation Paper on the Review of Industrial Safety in Hong Kong.  This position of the Democratic Party was taken as what we saw was a proposal with no corresponding amendment in the laws or improvement in law enforcement.  The so-called encouragement of "self-regulation" was merely empty talk, which would not make any real improvement on industrial safety.



	In mid-June, in view of a series of serious industrial accidents, the Government put forward the so-called 12 measures to enhance industrial safety.  Half of these measures are indeed existing ones, and the rest are just short-term or planned measures.  So it was a mixture of old and new measures for cosmetic purposes.  We still fail to see any sincerity of the Government in laying down long-term and specific means for improvement in industrial safety, especially industrial safety in the construction industry.



	Current Hong Kong laws on industrial safety just cannot match the pace of overall construction.  Although economic development relies on development in infrastructure, the lives of construction workers should not be sacrificed.



	At present, some effective measures in respect of industrial safety, such as a penalty point system, are applicable only to government projects.  The majority of works projects undertaken private organizations are just left to their own course.  Only when there is a serious industrial accident will the Government start to pursue the matter and prosecute.  This strategy of "belated effort" represents an absolutely non-interventionist attitude.



	We cannot ask the Government to send men to inspect every construction site.  What we ask for is the establishment of a complete system of supervision and prevention.  For instance, Mr TSANG Kin-shing has proposed to improve the system of safety officers, and to introduce a point deduction system.



	The numerous industrial accidents that took place recently have exposed that the immediate assistance given to injured workers or families of deceased workers is seriously inadequate.  This is indeed a sarcasm to the whole public assistance system in Hong Kong.  So it is apparent that the Social Welfare Department relies on the amount of coverage by the media to decide how to assist the families of injured workers.  The Honourable LAW Chi-kwong has come up with some ideas on how to provide prompt assistance to families of injured or deceased workers after industrial accidents have taken place.



	Mr President, I want to mention in particular the inter-departmental working group set up by the Education and Manpower Branch.  On 24 June (that is, the day before yesterday), at a special meeting of the Panel on Manpower, on being asked whether the group was a standing one, the Secretary for Education and Manpower said: "If it is to be a standing one, there will have to be specific work areas and objectives."  My understanding of this response was that the group was not going to be permanent, and there were no specific work objectives.  One of the proposals in the amendment moved by the Honourable Miss CHAN Yuen-han is to request that a standing committee be set up.  It is of course important for the committee to be standing and inter-departmental.  But we feel that it is more important for the Government to set clear work objectives.  Just an inter-departmental meeting can achieve nothing.  Such meetings may go on and on and discussions may be held day after day without achieving anything.  What we demand is the setting of clear objectives, and results after a certain period of discussions so that we can tell the public what the group is for.  We do not want to give the public a false impression that setting up an inter-departmental group means the Government is actively tackling the problem.  I questioned the Government at the time but did not get a clear answer.  Today's debate is a good opportunity for me to clarify with the Government.  I look forward to a clear response later on.  I do not want a group just "for show", pretending that the Government is being positive.  I demand that the Secretary for Education and Manpower tell me specifically what the inter-departmental working group under his leadership will do.  How will the Secretary improve the state of affairs in which different departments are each minding its own business?  Can he tell all the people in Hong Kong when the group may put forward proposals to make comprehensive improvements on industrial safety?  If he could not undertake to put forward such proposals, I hope he can explain why the group cannot achieve that.



The digital timer showed 0710





PRESIDENT: Mr HO, two more sentences to complete your speech.





MR MICHAEL HO (in Cantonese): Mr President, I hope the inter-departmental working group can achieve reforms at an early date, and produce results.  Thank you, Mr President.





MR CHENG YIU-TONG (in Cantonese): Mr President, all along, the Hong Kong Government has been adopting stop-gap measures in dealing with industrial safety problems.  Unless there are lessons in blood, it will not make any remedy to the policy shortfall.  Even with the publication of the Consultation Paper on the Review of Industrial Safety in Hong Kong last year, its recommendations still fail to catch up with the economic development of Hong Kong.  The report contains nothing new, but is only repeating the old idea about "industrial safety" without mentioning safety protection to workers in the occupations affected by economic restructuring (especially the tertiary industries).  The Federation of Trade Unions (FTU) has long been very dissatisfied with this.  



	Mr President, in view of the lessons in blood one after another in the past few weeks, the FTU reiterates that the Government should face up to reality and the territory's continuous economic development.  It should replace the broken, fragmented, unsystematic and conservative industrial safety policy with a set of occupational safety policy which is comprehensive and systematic.  



	Mr President, in regard to the recommendations contained in the Consultation Paper on industrial safety as mentioned by the Honourable Miss CHAN Yuen-han, although we do not agree with all of them, early implementation would still be a good thing.  One recommendation is such: the Commissioner for Labour can issue suspension orders or improvement notices to dangerous construction sites.  I think that, in the short run, since the recommendations concerned have already been drafted into a Bill for deliberation by this Council, it is better to pass the Bill than to procrastinate any further.  Those Members who hold opposite views to this issue should carry out a self-examination.  



	I also hope that after passing the Bills, there can be some improvement in industrial safety, which will continue to improve so that eventually the front-line workers ─ the Factory Inspectors of the Labour Department ─ can also issue suspension notices or improvement notices to the dangerous construction sites, instead of avoiding doing anything on pretexts such as insufficient resources.  



	One of the reasons for the repeated occurrences of industrial accidents at present is of course the disarray of our industrial safety system in Hong Kong.  However, another reason is the lack of comprehensive penalties for breach of industrial safety legislation in the territory.  Usually because of a number of factors, including legal technicalities, the court is unable to hold the chief proprietor of a project concerned, who is also the "big boss", ultimately responsible for an accident but can only fine him for a few thousand dollars.  Up till now, there is still not a case where the offender is sentenced to imprisonment.  Therefore, in the short run, I would also suggest that the Hong Kong Government should first consider including in section 6A of the Factories and Industrial Undertakings Ordinance relating to the general liabilities of proprietors the provision that the "big boss" shall incur criminal liability.    



	Finally, the FTU opines that in order to improve the existing situation, the most important thing is to set up a statutory body with real power to co-ordinate all matters pertaining to occupational safety and health.  Mr President, these are my remarks.  Thank you.





PRESIDENT: I now invite Mr TSANG Kin-shing to speak on the amendment to his motion.  You have five minutes to speak on the amendment, Mr TSANG.





MR TSANG KIN-SHING (in Cantonese): Mr President, I would like to respond to the Honourable Miss CHAN Yuen-han on her amendment.



	I think it is superfluous to request that the inter-departmental meetings be held on a permanent basis.  Basically, we all realize that this so-called inter-departmental meeting convened by the Education and Manpower Branch is purely an attempt to "put on a show".  It is only a review directed at the spate of accidents which occurred in June, but not a forward-looking and long-term one.



	The way the Government deals with industrial safety at present has evidently shown inefficiency on the part of a host of departments.  The so-called inter-departmental meeting is basically a manifestation of the lack of co-ordination and communication among departments under the central government.  In order to prevent and reduce industrial accidents, duplication should be avoided in the structure of government departments.  Safety standard and the work procedures should be consistent with the requirements of the corresponding aspects of industrial safety.  Further, industrial safety should not be handled by a diversity of departments for this is a waste of taxpayers' resources.  In my view, the Government should have one department solely entrusted with the planning and co-ordinating work as well as the monitoring work in respect of law enforcement.  The 12 recommendations ordered by Mr Joseph WONG are not as effective as the "12 golden orders" issued to summon General YUE Fei in the past.  The "12 golden orders" issued to summon YUE Fei were absolutely effective as YUE Fei had to die anyway when he returned.  Now, regarding these 12 recommendations, workers will eventually die in accidents if no substantive improvement is made.





	Mr President, on the question of self-regulation as proposed in that Consultation Paper relating to industrial accidents, my view is that, basically, law-enforcement is not carried out effectively.  Now that the law, notwithstanding its existence, is not being observed and given a lack of manpower for law enforcement, how possibly can self-regulation be implemented effectively?  The so-called "self-regulation", in actual fact, means "no regulation".  Had regulation been really in place, the accident at the Tsing Yi Bridge on 6 June which claimed the lives of six people would not have taken place.  On that day, the Labour Department had sent its staff to the construction site to conduct consultation but after they were gone, the working platform collapsed in the evening and six people were killed.  Then, in the implementation of "self-regulation", how well is the Labour Department being regulated under the Education and Manpower Branch?



	Mr President, regarding the amendment of Miss CHAN Yuen-han and my original motion, my feeling is that both, be they black cats, white cats or "aristocats", are supportive of industrial safety.  In view of this accident and considering Miss CHAN Yuen-han's call for one department to be exclusively responsible for this area of work instead of an inter-departmental working group, I think "self-regulation" as proposed in the Consultation Paper relating to industrial safety should not be advocated.  Thank you, Mr President.





SECRETARY FOR EDUCATION AND MANPOWER (in Cantonese): Mr President, I would like to thank the Honourable TSANG Kin-shing for moving this motion on industrial safety, the Honourable Miss CHAN Yuen-han for her amendment to the motion, and all those Members who have spoken in the debate this evening.   As the Honourable Michael HO has pointed out, this is the second debate on this subject in this Council within six months.  Undoubtedly, this is prompted by Members' concern about the spate of fatal industrial accidents that have happened in the past few weeks.  It also reflects the great importance the public have attached to industrial safety in Hong Kong and their demand for concerted efforts by the Government and the relevant parties to improve the situation.



	Before responding to the points and recommendations made by Members during this motion debate, I would like to speak of the Government's efforts during the past few years in improving industrial safety to show  that the Government has a comprehensive policy, clear objectives and specific plans on improving industrial safety.



Policies and Measures to Improve Industrial Safety



	Perhaps I should start from 1988, the year when the Occupational Safety and Health Council (OSHC) was established.  The establishment of this independent organization consisting of the Government, employers and employees representatives illustrates the fact that the three parties have the shared responsibility to improve the standard of industrial safety and health.



	Since its establishment, the OSHC has been actively and effectively promoting occupational safety and health for all workers in Hong Kong.  Later on, I will elaborate on how the OSHC will continue to play a more important role in improving occupational safety and health in Hong Kong.



	Beside the OSHC, the Government has spared no effort to improve industrial safety in Hong Kong and has amended the relevant legislation as and when necessary.  The Factories and Industrial Undertakings Ordinance is the principal legislation regulating safety at work and protecting the health of workers.  It was amended in 1989 by the Government to provide for the general responsibilities of employers and employees.  Under the Ordinance, employers have to take every reasonable and feasible step to ensure the health and safety of all their employees at the workplace.  Workers should also be cautious while at work and co-operate with their employers by taking safety measures.



	In 1990, the Government extended the Factories and Industrial Undertakings Ordinance to cover workers in the catering industry.  In 1993 and 1994, new regulations were made under the Ordinance to require all operators of cranes and suspended working platforms respectively to receive training and obtain permits before they are allowed to take up these duties.



	The Airport Core Programme (ACP) projects started in 1991.  As the employer, the Government drew up special contractual terms to enhance the safety standard of all ACP construction sites.  For example, ACP contractors have to employ more safety officers to implement safety plans, set up Safety Committees, conduct safety audits and organize "tools box meetings" for workers on sites.  The Government's Public Works Programme and projects under the Housing Authority have also adopted these special contractual terms to promote industrial safety at their sites.





 	In order to fulfil the commitments made in the 1994 policy address to enhance industrial safety in a more comprehensive and vigorous manner, the Government conducted a comprehensive review on industrial safety at the end of 1994 and published the "Consultation Paper on the Review of Industrial Safety in Hong Kong" in mid July 1995 for public consultation.



	The Consultation Paper sets out 45 recommendations to improve the records of industrial safety in Hong Kong.  The Government opines that employers should be primarily responsible for industrial safety and health as employees will be prone to accidents if employers do not improve the hazardous working environment and allow employees to work in such workplace.  The Government's ultimate goal is to foster co-operation between employers and employees and promote awareness about the safety of their own and that of others.  The role of the Government is to provide a legislative-cum-administrative framework to assist industrial undertakings to set up a safety management system and achieve self-regulation.  However, the Government cannot rely entirely on the initiatives of employers and employees.  Therefore, in addition to self-regulation, industrial safety should be supported by vigorous enforcement action, targeting, in particular, those undertakings which fail to self-regulate.  The concept of the Government, employers and employees joining forces to implement a safety management system is the most important recommendation in the review on industrial safety.  I have to point out that the safety management system and other strategies on improving industrial safety, as contained in the 45 recommendations in the Consultation Paper, have received wide public support during the consultation period.



	Taking into consideration the public opinions expressed during the consultation period, the Governor-in-Council endorsed the 45 recommendations as the blueprint for the overall improvement in industrial safety in Hong Kong in November 1995.  Since then, the Government started to implement the various recommendations in the Consultation Paper.  One of the recommendations already implemented is the restructuring of the Factory Inspectorate Division of the Labour Department to become the Occupational Safety and Health Branch headed by a new Deputy Commissioner for Labour.  An annual recurrent expenditure of $40 million is allocated to the Branch; 72 new posts are created this year and another 29 posts will be created in subsequent years to step up enforcement action by the Occupational Safety and Health Branch and assist employers to adopt a safety management system.



	As I have mentioned earlier, the OSHC will play a more important role in respect of industrial safety.  The Consultation Paper suggests that the OSHC should be responsible for co-ordinating and implementing measures related to industrial safety including training, education, publicity and research.  I am very pleased to report that the Government has the full support of the OSHC.



	The estimate for the OSHC in this financial year as approved by the Government is $47.5 million, which is 55% more than its actual expenditure last year.  Spending on publicity programmes related to industrial safety and health is as high as $11.6 million.  An additional $5.5 million is granted by the Government for an exhibition venue in the Science Museum and another $3.1 million is earmarked for the OSHC to conduct two courses on safety training for employees.  As the Secretary for Education and Manpower, I will accord priority to the OSHC's request and allocate to it additional resources under my jurisdiction if and when necessary.



	Furthermore, the Government will fully enforce the revised legislation and draw up new ones to improve industrial safety.  I submitted the Factories and Industrial Undertakings (Amendment) Bill 1996 to this Council for deliberation on 22 May.  The Bill seeks to empower the Commissioner for Labour to issue suspension notices and improvement notices.  Besides, new legislation on industrial safety is now being drafted.  Bills that will be tabled in the next legislative session include the Factories and Industrial Undertakings (Amendment) Bill (relating to the introduction of a safety management system) ─ let me say here that I will take into consideration Members' views on the safety management system expressed just now; the Occupational Safety and Health Bill (to provide protection for non-industrial employees); as well as the Factories and Industrial Undertakings (Confined Spaces) Regulations and the Construction Sites (Safety) Regulations (to further improve the safety measures in these workplaces).

	

	In short, among the 45 recommendations in the Consultation Paper on the Review of Industrial Safety in Hong Kong, 16 are related to legislative changes and two of them have been completed.  The remaining 14 are at different stages of drafting and among them, eight have already been considered and approved by the Labour Advisory Board.   Nine recommendations in the Consultation Paper concern the administrative arrangements of government departments and eight of them have been carried out.  The 16 recommendations relating to the OSHC or other non-government organizations are being implemented successively.  One of the two recommendations on government policy and another two recommendations suggesting that the Government should play a monitoring role have already been implemented.

	

	The recent spate of serious industrial accidents may have given a false impression that the standard of industrial safety in Hong Kong is declining.  I have to point out that by the incessant efforts of the Government and relevant organizations such as the OSHC over the years, the standard of industrial safety in Hong Kong is in fact improving.  For example, the overall figure of industrial accidents dropped from 59 508 in 1988 to 41 001 in 1995 while the accident rate per 1 000 workers also dropped from 58.88 in 1988 to 52.10 in 1995.  I am not using these figures to prove that we have succeeded in rectifying the adversities.  The Government has always been pragmatic.  Although the latest record shows improvement, it is still far from our target.  We hold that the number of industrial accidents should be further reduced and we aim at a much bigger reduction.  In the past few years and  particularly last year, we have been working to attain this goal.



Recent Actions



	While industrial safety in Hong Kong is improving, the Government acknowledges that the situation is still not satisfactory when compared with neighbouring countries or regions of similar development.  The Government is as deeply concerned about the series of recent tragic industrial accidents as members of the public and Members of this Council are.  When the inter-departmental meeting was convened on June 18, our aim was to review the accidents in a serious and responsible manner to ensure that responsive and appropriate actions have been taken by the government departments concerned and that there is sufficient co-ordination among government departments.  The meeting has also considered whether new measures are required and whether existing measures should be tightened to further improve industrial safety.   In fact, my colleagues in the Education and Manpower Branch and I did a lot of preparatory work during the holiday on the two days preceding the meeting.  Some Members and the public opinion criticized many measures under the action plan formulated at the meeting for lacking novelty.  I do not think I need to argue on this point.  I think the most important thing is whether the Government should adopt certain measures or whether it should do more and better within the existing framework.  Let me quote an example.  Since last week, the Labour Department has inspected 350 construction sites and so far, 79 sites were found to have breached the law and 136 summonses will be served.  The Labour Department will announce this Friday the latest statistics in detail on its inspection and prosecution in order to achieve deterrent effect.



	Let me give you another example.  Just then Mr TSANG Kin-shing mentioned the important role played by safety officers.  One of the recommendations mentioned just now has been implemented, as it is scheduled that the Labour Department and the OSHC will organize a conference on July 19 for some 400 safety officers in Hong Kong to exchange views and experience and discuss in depth the role and functions of safety officers, as well as their relationship with the Government and employers.  The Government will also solicit views on the "Charter for Safety in the Workplaces" at the meeting of the Legislative Council Panel on Manpower in July to enhance the safety awareness of employers and employees.  The purpose of the Charter is to define the responsibilities of employers and employees in ensuring industrial safety.



The Co-ordination Mechanism



	The amendment criticizes the Government for lacking a systematic and comprehensive monitoring policy on the prevention of industrial accidents and for the absence of a statutory body to co-ordinate all matters pertaining to occupational safety and health.  It also calls on the Government to set up, in the long run, a statutory body with authoritative power.  I would like to respond to such criticisms.



	First of all, I have to point out that the government departments responsible for industrial safety have well-defined terms of reference.  They perform their duties according to the legislation that falls within their terms of reference.  There is constant contact among them and the overall operation is satisfactory.  For this reason, I definitely take exception to the view that the Government lacks a systematic and comprehensive policy.  Besides, there is no accountability problem under the present system.



	I appreciate the well-intentioned suggestion to set up an inter-departmental statutory body with authoritative power to co-ordinate all matters pertaining to industrial safety.  Yet, after careful consideration, I have to point out that such a body may not be able to perform the functions as Members would have wished and may bring forth undesired effect.  As government departments responsible for ensuring industrial safety handle a wide range of highly professional and technical matters, if such complex matters are to be dealt with by one single body, a gigantic bureaucratic framework will emerge and will in no way be conducive to improving efficiency and enhancing industrial safety.  If staff members are to be deployed from various government departments, such as the Labour Department, Marine Department and Buildings Department, the structure and establishment of these departments may, as a result, become fragmentary and problems may arise in respect of co-ordination between these departments and the so-called "co-ordinating body".  The recent industrial accidents have nothing to do with the administrative framework of the Government.



	Yet, in response to Miss CHAN Yuen-han's concern, I agree that co-ordination among various government departments can be further strengthened.  Hence, I plan to set up a unit on industrial safety in the Education and Manpower Branch exclusively responsible for co-ordinating and monitoring government policies and measures on industrial safety.  I will also review the progress of work undertaken by various departments on promoting industrial safety in the second inter-departmental meeting to be convened next month.



Inspection



	On the suggestion of deploying staff from the OSHC and the Labour Department to inspect all workplaces in the territory, I have mentioned earlier that in accordance with the measures drawn up at the inter-departmental meeting, the Labour Department has deployed additional staff to inspect all construction sites, especially the three types of high-risk workplaces.  I have to clarify that staff of the OSHC are not empowered to inspect workplaces or to prosecute.  The main functions of the OSHC are to provide training and education on occupational safety and health as well as to launch publicity campaigns and to conduct researches.  In view of the series of recent industrial accidents, the OSHC has beefed up publicity on safety at high-risk workplaces.  As for the Labour Department, I have also reported earlier that it has stepped up its inspection work.  We will review the overall situation to determine the focal point of the inspection work carried out by the Labour Department in future.



	I fully agree with the third suggestion in the amendment and that is to expeditiously implement all the recommendations contained in the "Consultation Paper on the Review of Industrial Safety in Hong Kong".  As I have mentioned earlier, the Government has implemented or is implementing the various recommendations in the Consultation Paper.  We are also drafting a number of Bills to amend legislation on industrial safety.





	I would like to take this opportunity to emphasize the important role of this Council in improving industrial safety through legislative means.  As Members may know, the Buildings (Amendment) (No. 3) Bill 1995 tabled at this Council in October 1995 is still under deliberation of the Bills Committee.  The Bill seeks to introduce a supervision plan at construction sites to define the responsibilities of professionals in implementing safety measures at construction sites.  I also submitted on 22 May 1996 the Factories and Industrial Undertakings (Amendment) Bill 1996 to empower the Commissioner for Labour to issue suspension notices and improvement notices.  I have to emphasize that if the Commissioner for Labour is empowered to issue suspension notices, employers or contractors can be ordered within the shortest possible time to stop the proceeding of any engineering project or mechanical operation which may pose an imminent risk to workers.  The Legislative Council Panel on Manpower has indicated earlier its full support to the Bill and recommended that it should be given priority by the Bills Committee.  To my disappointment, there is as yet no substantial progress in the deliberation of the Bill.  Just now ......





MR MICHAEL HO (in Cantonese): Mr President ......





PRESIDENT: Are you prepared to yield, Secretary?





SECRETARY FOR EDUCATION AND MANPOWER: I would like to finish my speech, Mr President.





PRESIDENT: Carry on, Secretary.





SECRETARY FOR EDUCATION AND MANPOWER (in Cantonese): I am most grateful to the Honourable CHENG Yiu-tong who spoke in support of the Bill just now and I hope other Members will also give their support.  These two Bills will greatly enhance industrial safety and I urge Members to endorse them early.







	I have to point out a fact and that is, amendment to legislation, such as strengthening the enforcement power and introducing a safety management system, is one of the most important measures to improve industrial safety.  I hope while Members give their views to or hurl harsh criticisms at the Government, they will bear in mind their duty to examine and approve promptly the legislation drawn up according to the recommendations in the 1995 Consultation Paper.  Other than the two Bills I have just mentioned, the Government will submit other Bills on industrial safety for the approval of this Council in the next legislative session.  The Government and the public will follow closely to see if Members are as good in word as in deed and if they have assumed responsibilities in exercising their legislative power.



Penalties



	Public opinions in general consider offenders of industrial safety legislation being treated too leniently by the court.  I fully appreciate and respect judicial independence.  However, in view of the concern of Members of this Council and the community, I have written to the Judiciary Administrator to reflect the general opinion.  Furthermore, the Labour Department will be wary of the results of prosecution against non-compliance of industrial safety legislation.  If the Department considers the sentencing of any particular case too lenient, it will ask the Attorney General to lodge an appeal.



Point Deduction System



	Regarding the suggestion to introduce licence suspension and a point deduction system for contractors and to require contractors to submit periodic safety records, the Works Branch is now considering a point deduction scheme to enable the Government to assess the eligibility of contractors when inviting tenders for government projects.  Contractors' previous safety records will be taken as one of the main considerations in awarding government contracts.  Contractors with a poor safety record may not be awarded the contract even if the lowest bid is offered.  The Works Branch and other relevant government departments are currently working on the details of the point deduction scheme with reference to the experience of other countries.





Assistance to victims of industrial accidents



	The last proposal in the amendment is to provide necessary assistance to victims of industrial accidents as well as their families.  Many government departments offer a diversity of assistance.  For example, when an accident is brought to the attention of the Social Welfare Department through various channels or when applications from workers injured at work or from families of the victims are received, the Social Welfare Department will send its staff to visit the victims concerned with a view to providing them with assistance such as financial support, compassionate rehousing, child care, counselling and other family support services.  At times the Social Welfare Department may not have the information of the victims or their families in the first instance and hence, cannot provide assistance immediately.  The Labour Department and the Social Welfare Department have agreed that the Labour Department will inform the Social Welfare Department immediately of the details of all fatal industrial accidents in future.



	Apart from the Social Welfare Department, a maximum of $5,000 will be given by the Home Affairs Department from the General Chinese Charities Fund to provide additional financial assistance to workers injured at work or the families of the victims.  They may also seek assistance from the Legal Aid Department to claim compensation and file law suits to claim compensation for the injuries.  I would like to say here that I have listened carefully to the views of the Honourable LEE Cheuk-yan on employees' compensation.



Safety Training



	I would like to respond to the suggestion made by the Honourable TSANG Kin-shing and the Honourable Ronald ARCULLI with regard to the provision of training on industrial safety for workers and the adoption of the green card system.  The Government undertakes to consider positively the ways to step up safety training for workers.



Conclusion



	To conclude, I would like to stress three points.  Firstly, the Government attaches great importance to industrial safety and will continue to accord high priority to matters pertaining to industrial safety.  The Government and the relevant departments will commit themselves to reducing the number of industrial accidents significantly.  Secondly, the tripartite efforts of the Government, the employers and the employees are required to improve the standard of industrial safety in Hong Kong.  Thirdly, our ultimate goal is to develop a safety culture in workplaces so that employers will provide of their own accord a safe working environment and safety equipment for their employees while the employees will also be willing to use the safety equipment and follow safety regulations.



	Finally, I urge Members of this Council once again to support the Bills on industrial safety that the Government now has plans to table or will table in future to enable their early implementation.



	Thank you, Mr President.





PRESIDENT: Mr Micheal HO, do you still wish to seek elucidation?





MR MICHAEL HO: Yes, Mr President.





MR MICHAEL HO (in Cantonese): Mr President, I would like the Secretary for Education and Manpower to tell us why he repeatedly said in his speech earlier that we were slow in the deliberation of the two Bills concerned.  Does the Secretary know when ......





PRESIDENT: Mr HO, this is not a debate.  If you wish to seek eludication, please seek the elucidation.





MR MICHAEL HO (in Cantonese): Mr President, I would like the Secretary for Education and Manpower to explain why he said our deliberation was not quick enough.





PRESIDENT: You are raising that point of elucidation ─ but not to make a point that you wish to have an argument with the Secretary, if the Secretary is prepared to answer it.  Secretary, not a very long answer though.



SECRETARY FOR EDUCATION AND MANPOWER (in Cantonese): Mr President, the answer is very simple.  I did not say that in my speech.



Question on the amendment put and agreed to.





PRESIDENT: Mr TSANG Kin-shing, you are now entitled to your final reply and you have five minutes 16 seconds out of your original 15 minutes.





MR TSANG KIN-SHING (in Cantonese): Mr President, the Secretary for Education and Manpower said that during the period when the summit meeting was held, shock inspections were conducted at 350 construction sites, resulting in 79 successful prosecutions.  Why were inspections not made before?  This time, 136 summons were issued after the inspections.  That is to say one fourth of the construction sites inspected were found to have problems.  There are totally    5 000 construction sites in Hong Kong.  If one fourth of them have problems, the problem is very serious indeed.  How to remedy the situation?  I put forth three requests and the Government promised to implement them.  However I did not hear any funding commitment, nor additional resources provided.  Will magic do the work?  I really do not know.  I feel that he just revelled in what was done in his eight-year war, recounting the events from 1988 to 1996.  In the Chinese Eight-year War of Resistance, China eventually won.  However, during the period he recounted, workers in Hong Kong earned their keep by hard toil and even with their lives.  For eight years, they remained in such an endless plight, nothing has changed.  Facts tell us that there has been no change at all.  Facts also tell us that when manpower is available to conduct inspections, summons were issued and 79 construction sites were successfully prosecuted.  The inspection of 350 construction sites produced 79 convictions; does it follow that should 3 500 construction sites be inspected, the number of construction sites found to have problems would reach 790?  The lives of our workers are in his hands and also depend on the availability of manpower.



	Mr President, I have followed up on most of the accidents occurred in June.  Let me tell you an unreported case.  I am afraid the victim died with great grief.  The accident occurred around 12 midnight after the deadline for insertion of news items.  When I arrived at the scene, the Tsing Yi Sewage Treatment Works, I asked a fireman if the injured was rescued.  He said yes and told me that the injured had been rushed to Princess Margaret Hospital.  I immediately drove to the hospital and asked the first nurse I met about the victim.  The nurse told me that one part of him had arrived.  I asked how many people were killed and was told one man had died.  Eventually, I realized that the victim had been torn apart and his body parts were wrapped up in five parcels.  The man was very unfortunate because the Governor had no knowledge of his death and did not pay attention to him.  No special assistance was given to him after his death and no one mentioned his name.  I asked the victim's employer to pay for funeral and burial expenses.  It was the Drainage Services Department I approached, but I got nowhere.  The Honourable LEE Cheuk-yan just said they often had to bargain, starting at $5,000 and finally setting for $200,000.  It does not matter if we have to bargain.  It does not matter either even if the employer is without a conscience.  But in this accident, it was a government department which was heartless.  The accident with six deaths attracted the Governor's attention, and representatives from all departments showed up that very evening and offered assistance.  After this accident, another accident occurred.  My assistant telephoned the Deputy Commissioner for Labour.  He told my assistant, "You tell Mr TSANG, how can we manage if we have to deal with every accident in such a way?  We cannot deal with so many cases.  Tell Mr TSANG to follow it up himself!"  Well, different people receive different treatment.  I telephoned him immediately and asked him whether he had said those words.  He replied, "I did not mean that.  I have no time but you can take the case up with another Deputy Commissioner."  His tone of voice changed and told me to make appointment with the employer and the contractor myself.  What kind of a department is that?  The same Labour Department, and deaths were all involved in these accidents.  Why were there different ways of handling?  If the media had their focus on this victim, I am sure the urn for his remains could be made of gold!  On behalf of the workers, I thank Mr Joseph WONG because 350 construction sites were inspected and then 79 of them could avoid tragedies because of the summit meeting held on 18 June.  I would like to ask: Is manpower in the authorities concerned really inadequate?  Now both the employers and the employees as well as Members of this Council agree to increase resources and manpower, why not state their needs?  Why not speak the truth?



	Mr President, I have to congratulate Mr WONG.  Why?  The reason is that Hong Kong is an executive-led Government, no government official will have to step down because of political pressure or responsibility.  So Mr WONG can sit comfortably in his office, go to work joyously and go back home safely.  All government officials can enjoy such a life, but not the 2 million workers in Hong Kong.  What can the Government do when there is no financial resources appropriated for such a cause in the Budget?  Can somebody lay the golden eggs?  I hope more manpower and resources can be provided for this cause in the next Budget and for the work to be done in order to provide more protection to our workers.



	Thank you, Mr President.



Question on the motion as amended by Miss CHAN Yuen-han put and agreed to.





IMPLEMENTATION OF "ONE COUNTRY, TWO SYSTEMS"



MR MARTIN LEE to move the following motion:



"That this Council urges the Chinese Government to fully adhere to the principles of "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy" and to refrain from interfering in Hong Kong's internal affairs; and appeals to Hong Kong people to safeguard democracy, the rule of law, human rights, freedom and our way of life."



MR MARTIN LEE (in Cantonese): Mr President, first of all, I would like to talk about the reasons why I move this motion. 



	There is only one year and four days before the return of sovereignty over Hong Kong to China on 1 July 1997.  In all senses, Hong Kong people should be able to visualize a clear image of "one country, two systems" after 1997, they should also realize the promise of "the existing way of life shall remain unchanged".  However, it is very regrettable that, up to today, we can still not clearly visualize the possibility of "one country, two systems" being put into effect after 1997.  Not only is the prospect of "one country, two systems" blurred and indistinct, but also covered with dark clouds.



	Mr LU Ping made the rounds overseas promoting "one country, two systems" and giving the foreign media assurances.  This makes me think of the following paragraph in the speech I made 11 years ago when I took part in a debate in this Council for the first time:



"Nobody likes to see this Government becoming a lame-duck administration.  Nobody likes to see China interfering in the administration of Hong Kong during this period of transition and thereafter. But, it is useless for our top civil servants to proclaim from the house-tops everyday that theirs is not a lame-duck administration.  Show us.  It is equally useless for the leaders of China to shout from their house-tops across the border that they will not interfere.  Show us."



	Recalling these words makes me even more distressed, it is because what I said 11 years ago has unfortunately come true.



	"One country, two systems" has gradually become an empty promise, what has the Chinese side done?



	-	The former Preliminary Working Committee suggested to geld the Bill of Rights and restore the draconian colonial laws;



	-	The Preparatory Committee approved the establishment of a provisional legislature, replacing the elected Members with "rubber stamps".



	When DENG Xiaoping conceived "one country, two systems" in those days, he had a lofty ideal and he hoped various countries in the world could resolve disputes by the same means.  It is such a pity that after more than 10 years' implementation, we see that the policy of the Chinese Government has been getting further and further away from this lofty ideal.

	

The spirit of "one country, two systems":



	"One country, two systems" does not only refer to the difference between socialism as practised in China and capitalism as practised in Hong Kong.  One of the implicit meaning behind this is that China has the tendency of interfering.  Otherwise, the Chinese leaders in those days would not adopt "two systems" to separate Hong Kong from China and allow Hong Kong to enjoy a high degree of autonomy.  At the same time, there is an assumption that Hong Kong people will be united as one to resist such interference.







	"One country, two systems" cannot be established only on the basis of constitutional documents such as the Joint Declaration and the Basic Law.  It is because these documents can only provide the basis of a legal norm for "one country, two systems".  The important point is that both China and Hong Kong have to take part in the implementation process and that the Chinese Government should respect the system in Hong Kong.  China should not exert any interference while Hong Kong should defend its system.  This is the parable of a seesaw I told in the past.  China and Hong Kong are sitting on each side of the seesaw and China weighs heavier than Hong Kong.  In order to allow the game of "one country, two systems" to continue, China has to be careful not to allow the system practised in China to permeate into Hong Kong while Hong Kong.  At the other end, has to make concerted efforts not to allow or even invite China to exert any interference.  Very often, we would easily, for our own interests, invite the Chinese Government to come forward and interfere in some policies we do not agree with.  We must suppress such an impulse.



The Importance of the Hong Kong system:



	When we defend the Hong Kong system, we must sum up the most important points of the existing system and the way of life in Hong Kong.  I think the essential factors which made Hong Kong successful in the past include the following:



	1)	The Spirit of the Rule of Law:



The biggest difference between China and Hong Kong is: in China, the Party is greater than the law and the concept of the rule of law is absent.  For Hong Kong to continue to develop after 1997, there must be a sound legal system and a sound spirit of the rule of law.  "What high ranking officials can do, the public can also do; what the public cannot do, high ranking officials cannot do as well", this is the essence of the spirit of the rule of law.  We, Hong Kong people, must fully uphold the rule of law as the foundation stone of the operation of all systems, if the foundation is not stable enough, the entire system will collapse.





	2)	Human Rights and Freedom:



		Hong Kong people are now enjoying a high degree of freedom of speech and other freedoms, these human rights are also safeguarded by the law.  People can express their opinions by means of various legal channels, including petition, demonstration and assembly, and this makes up the way of life of Hong Kong.



	3)	Democratic Politics:



		Democratic politics has gradually developed in Hong Kong, although we think that we have been making too slow a progress towards democracy.   However, past practice has gradually created a unique political culture of Hong Kong, including our parliamentary system, culture, monitoring of public opinion, fair electoral competition, an open and highly transparent Government, as well as an honest and efficient Civil Service.  For democratic politics to continue to develop after 1997, it is necessary to consolidate the existing foundation and not to allow brutal interference by the Chinese side seeking to replace the representatives of public opinions with puppets, to curtail the function of monitoring public opinion, as well as to go against political parties having different views and undermine the efficiency of the Civil Service by means of an appointment system or an unfair electoral system.



	4)	Fair Competition:



		Fair competition is the motive force jfor the development of the free capitalistic system in Hong Kong.  We must avoid the emergence of interference after 1997 which will threaten fair competition, allow politics to interfere with economics and influence the operation of the market.  We must also be on close guard against corruption corroding the economic activities in Hong Kong.



	Later, Members from our Democratic Party will make a detailed analysis of the various kinds of interference which may emerge after 1997. 







	Dr the Honourable Anthony CHEUNG will give a response in respect of the interference by provinces and cities in China after 1997 and the speech made by Mr LU Ping in Singapore, and makes known our position on the amendment of the Honourable David CHU; the Honourable CHEUNG Man-kwong will respond to the amendment of the Honourable IP Kwok-him, and expresse our views on the various kinds of interference by China before and after 1997; the Honourable Albert HO will make an analysis of how human rights and rule of law in Hong Kong can be upheld; the Honourable Andrew CHENG will respond to the speech made by Mr LU Ping in regard to freedom of the press in Hong Kong after 1997; while Dr the Honourable HUANG Chen-ya will focus his discussion on interference in the economic respect.



	Finally, I would like to point out to my colleagues that this debate is held in the hope that we can elaborate as far as possible on "one country, two systems" as we interpret it and express our views as to how we can achieve "one country, two systems", so that we can put aside minor differences in order to seek common ground, and that Hong Kong people can reach the most basic consensus in respect of "one country, two systems".



	Mr President, look around and we can find that for all free and democratic countries, in the process of creating freedom and democracy, the people must unite as a whole and fight for freedom and democracy.  The same applies when Hong Kong seeks to establish "one country, two systems" after 1997.  If we just look on with arms folded today and attach ourselves to the powerful for our personal interests and powers regardless of principle and having the mind of a political speculator, "one country, two systems" will certainly not appear out of the blue.  In future, when our offspring ask us about the obligations we have fulfilled when creating "one country, two systems", we will be speechless!  Eventually, all of us will be put on a severe trial by history. 



	Mr President, with these remarks, I move the motion.  I hope that Members can still speak enthusiastically while a Semi-Final of the European Cup soccer tournament is in progress.



Question on the motion proposed.









PRESIDENT: As Members have been informed by circular on 21 June, Mr IP Kwok-him, Mr David CHU and Mr LEUNG Yiu-chung have separately given notices to move amendments to this motion.  As there are three amendments to the motion, I propose to have the motion and amendments debated together in a joint debate.



Council shall now debate the motion and the amendments together in a joint debate.  I will call upon Mr IP Kwok-him to speak first, to be followed by Mr David CHU and Mr LEUNG Yiu-chung; but no amendments are to be moved at this stage.  Members may then express their views on the main motion as well as on the proposed amendments listed on the Order Paper.





MR IP KWOK-HIM (in Cantonese): Mr President, time flies, and it has been 12 years since the Sino-British Joint Declaration (SBJD) was signed in 1984.  There are only 369 days before the sovereignty is resumed.  The signing of the SBJD has clearly laid down the foundation to resolve the problem of Hong Kong's transition, and the signatories have promised the people of Hong Kong that the future Hong Kong Special Administrative Region (SAR) will enjoy "a high degree of autonomy", that "one country, two systems" and "Hong Kong people ruling Hong Kong" will be practised, and that the existing social and economic systems will remain unchanged and straddle 1997.



	The proposal of "one country, two systems" designed at that time by DENG Xiaoping to resolve the problem of Hong Kong's future is not an expedient measure.  Before China and Britain formally held their discussions on the future of Hong Kong, DENG Xiaoping had had discussions personally with Hong Kong people for many times, and he had sent people to visit Hong Kong and carry out on-the-spot investigations.  Over the years, especially after the democratic movement in 1989, many Hong Kong people have become skeptical about whether or not this policy as represented by the 12 Chinese characters can truly be implemented after 1997.  Therefore, some have chosen to leave.  However, I must point out that since the signing of the SBJD and then the promulgation of the Basic Law in 1991, the leadership in China have stressed time and again that Hong Kong will be enjoying a high degree of autonomy after 1997, and that apart from diplomatic and defence affairs which are to be dealt with by the central government of China, Hong Kong's legal system, the current way of life and so on will remain unchanged.  The SAR will have its own executive and legislative powers.  Besides, Article 22 of the Basic Law clearly stipulates that no province or department in China may interfere in the affairs of the SAR.  As regards the basic principles and policies like "one country, two systems" and keeping the capitalist system of Hong Kong unchanged for 50 years, there are 12 of them and they have all been clearly provided in the SBJD and the Basic Law.



	Mr President, if people do not believe in such "black-and-white" guarantees like the SBJD and the Basic Law, and are headstrong in their way of looking at the question of our future, then no matter what the Chinese Government says or writes down, or what guarantee the Chinese Government makes, it would be useless.



	Mr President, to be frank, in order that the principle of "Hong Kong people ruling Hong Kong with a high degree of autonomy" can be truly implemented in the future SAR, Hong Kong people cannot just one-sidedly demand the Chinese Government for such, whereas they themselves just sit back "with folded arms" and ignore the formation of the SAR Government.  How can we implement the principle of "Hong Kong people ruling Hong Kong" in this way?  If in the future it were "Beijing people ruling Hong Kong" instead, we should then not complain about it.  The first step we take ought to be that we, as members of the public and as the people of Hong Kong, should positively take part in and support the current work of the SAR Preparatory Committee (PC).



	It is well-known that the establishment of the PC is to prepare for the SAR, and the objective of the PC is to "face the Hong Kong people and rely on the Hong Kong people".  In the more than 300 days to come, I am sure that the work of the PC will be getting heavier and heavier.  In order that the work can be carried out smoothly, we not only need the PC members from various sectors, but also the participation and support of the people of Hong Kong.  The Selection Committee, which is responsible for the selection of the first Chief Executive of the SAR and the forming of the provisional legislature, will be organized before the end of this year, and this matters with the operations of the SAR Government after 1997.  Therefore, all Hong Kong people, no matter what sectors they are from and regardless of whether they are grassroot bodies and organizations, should actively participate in it and act as quickly as possible to nominate high calibre people to the PC.  "When people are united, things can be done," as the saying goes.  Therefore, if the public do not support the work of the PC and do not make known their views to the PC in this respect, the PC will not be able to get the views of people extensively, then it will not be able to represent Hong Kong people in proposing policies for governing Hong Kong and thus achieve the goal of "Hong Kong people ruling Hong Kong". 







	Mr President, as a matter of fact, among the more than six million people in Hong Kong, some are really living in their own world of fantasies and ignoring the reality of society.  The PC is formed according to the resolution of the National People's Congress on 4 April 1990 for the preparation of the first SAR Government.  However, I recall that a few days' ago, during a meeting of the Constitutional Affairs Panel, Members from the Democratic Party alleged that the provisional legislature was unconstitutional, and they even likened the Selection Committee, which is responsible for the forming of the provisional legislature, to a body that "plans for murders and robberies".  Well, such remarks that are not within reason merely demonstrate that they simply do not want to have the SAR Government formed in accordance with the SBJD and the Basic Law and to have the resumption of sovereignty realized.  Since they have emphasized "Hong Kong people ruling Hong Kong" and demanded "a high degree of autonomy", the Chinese Government has provided them with the means.  However, they refuse to participate in it and put into practice what ideals they are after.  Instead, they want the Chinese Government to implement the principles of "one country, two systems", and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  What kind of reasoning is this?



	Mr President, judging from the Honourable LEUNG Yiu-chung's amendment, the Hong Kong Democratic Alliance for the Betterment of Hong Kong is of the view that Mr LEUNG should acquaint himself with the Basic Law in the first place.  Indeed, Articles 19 and 158 of the Basic Law have already stated that the powers of the Court of Final Appeal (CFA) are such that the CFA is not vested with the power to interpret all the provisions of the Basic Law.  So, we find it hard to understand why Mr LEUNG Yiu-chung has worded his amendment in such a way.



	These are my remarks.





THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.







MR DAVID CHU: Mr Deputy, the Honourable Martin LEE's motion today has already been heard in this Council under several titles and seen in various guises since I became its Member in October.  I wish to amend the motion today not because I disagree with the explicit sentiments expressed by Mr LEE.  I am ardently for "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  I am resolutely for the view that China should not interfere in Hong Kong's internal affairs.  I am also totally for the safeguarding of democracy, the rule of law, human rights, freedom and our way of life.



	Where I differ from Mr LEE and his associates is that I believe these noble aims can only be realized through co-operation, not confrontation, with China.  Let us not mince with words.  Some in this Council have made a political career out of pandering to the prejudices and paranoia of a certain segment of the public.



	We have before us a stark and simple choice.  We can, as elected leaders, guide our people forward into the new era in which they have a far greater say in their destiny than they ever had under colonial rule.  We can do the opposite and induce them to retreat to the anxiety that was so evident prior to the signing of the Joint Declaration.



	I am for the constructive rather than the destructive course.  I am for the view of dealing with China based on mutual respect.  I am against putting our community against each other and against our brothers and sisters across the border.  I am against interference in the internal affairs of China so that the sovereign may reciprocate by not meddling in our business.



	Let us not kid ourselves.  China has the means to dominate Hong Kong, but it has opted to let us enjoy a high degree of autonomy because of our contribution to the motherland.  The day we cease to be an asset and turn ourselves into a liability, there will be no treaty, no promise, no guarantee that can protect us.  If you are not yet convinced, then look at the facts and at the striking contrast between the positive results of co-operation and the negative one of confrontation.







	Through co-operation, we have managed to achieve:



	The Joint Declaration

	The Basic Law

	The Court of Final Appeal to ensure the rule of law

	The New Airport

	The stability of the Civil Service

	A more secure boundary

	Repatriation of criminals

	Return of stolen property

	All the water we need

	Staples at fair prices

	Synchronized infrastructure development

	Assurances for permanent residency

	Legal reform in the Special Economic Zones to suit us

	Our separate status in the World Trade Organization

	Our right to sign separate aviation agreements

	Joint effort to curb pollution

	Chinese agreement to our sewage treatment plant

	Academic exchanges

	Cultural collaboration

	Agreement in principle on port development

	Military land for our commercial and residential use

	Our defence costs covered by China

	Agreement on flood control in the Shenzhen River basin 

	Future road links to Zhuhai



	The list goes on and on.  What in contrast have we attained through confrontation?  The list is short, only one item:



	The provisional legislature



	What Mr LEE seems to want from you is a vote of confidence in your own future.  What I want from you is a vote of confidence in yourself and our community.  The constant quarreling and nitpicking with China do not benefit Hong Kong.  The tireless striving for a better tomorrow through co-operation, which is in our character, helps our whole society.  I ask you not to rally to fighting words, but to overtures for peace and hope.  Do not stagger to the barricade, but stride forth, with open minds, heads held high, to create a Hong Kong ruled by Hong Kong people with autonomy, freedom, rule of law and sanctity for our cherished way of life.



	I appeal to you to support the amendments by the Honourable IP Kwok-him and myself.  Remember, we have too much to do for our great city than to let fright oppress us and let those exploiters of uncertainty gain from that self-oppression.  Peace is stronger than war, and co-operation is more fruitful than confrontation.  This is the message of the United Nations, and it is a message pertinent to us in our final year of the transition and beyond.



	Thank you, Mr Deputy.





MR LEUNG YIU-CHUNG (in Cantonese): 



Different feelings as countdown starts



	Mr Deputy, first of all, I would like to respond to the issue mentioned by the Honourable IP Kwok-him.  As a matter of fact, I do not know very well what is contained in the Basic Law.  The main reason is that I refuse to observe the Basic Law since it was not drafted through a democratic process.  That is why in the past and in the future,  I have fought and will fight for the Basic Law to be redrafted and reborn through a democratic process.



	Mr Deputy, the day of reversion to Chinese rule is fast approaching.  All sorts of feelings towards this exist among Hong Kong people.  What is prevalent is definitely not joy for breaking away from the insult of colonial rule!  Of course, there are going to be carnivals celebrating the reversion.  However, even participants in these carnivals understand that all these are nothing more than a declaration of stance to show their loyalty.  The apparent prosperity that is represented by songs and dances cannot in reality help Hong Kong people reflect on the meaning of reversion to Chinese rule.  Indeed, among the so-called pro-Chinese camp, in addition to traditional Left-wing persons suppressed by the British Hong Kong Government, there are those who "sit on the fence".  These people in fact objected to reversion, but due to political reality, they can only "hastily turn left" and behave even more radically than traditional Left-wing persons do.  They behave like this in the hope of getting a more sumptuous free lunch.



	Furthermore, since the Chinese Government has been exhibiting high-handed and despotic behaviour, a lot of Hong Kong people fear Chinese interference in Hong Kong affairs.  They hope everything can remain unchanged as far as possible.  Reversion to Chinese rule is not what they want but there is nothing they can do.



Democratic reversion, Hong Kong people ruling Hong Kong



	I believe the true meaning of reversion to Chinese rule should be quite positive.  Reversion should mean Hong Kong people are not under colonial rule any more.  Hong Kong people can become masters of their own affairs.  Reversion also represents a full affirmation by Hong Kong people of freedom, democracy, and human rights.  Reversion also means the Hong Kong Chinese can openly and rightly take part in the development of China and its democratic process!  I am of the view that only under these premises can we attach any positive and practical meaning to "one country, two systems", "Hong Kong people ruling Hong Kong", and "a high degree of autonomy".  For all these, the specific manifestation is "democratic reversion", something we have been fighting for since many years ago.  Reversion to China should be a motive force but not a brake to social reforms.  "One country, two systems" should not be an empty political slogan.  It should have meaning but this is possible only with a clear content supported by consensus of Hong Kong people.  That is why I am moving an amendment to the Honourable Martin LEE's original motion.



Democracy and human rights are what we must fight for



	Of course, for "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy" to fully materialize, the details can be as wide and diverse as one can imagine.  My amendments today include: the executive and the legislative branches should be constituted by fully democratic elections; the judicial organ should have the independent and full right to judicial interpretation; and Hong Kong people will not be deprived of their rights by laws or measures inconsistent with universal human rights standards.  I regard these aspects to be fundamental in realizing democracy, freedom, human rights, and the rule of law.





Elections should be based on universal and equal suffrage



	Paragraph (3) of Article 21 of the Universal Declaration of Human Rights states: "The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures."  A direct election system in which there is universal and equal suffrage, and one-person-one-vote differential direct election is a basic human right endorsed by the Universal Declaration of Human Rights or even the international covenants on human rights.  Regrettably, after reversion in 1997, people will be blatantly deprived of such a basic right.  The Basic Law provides that the Chief Executive shall be elected by an electoral college of 800 members.  Only one third of the Members of the first Legislative Council shall be returned by direct elections.  Full direct elections are not possible within the foreseeable future.  What is more frightening is the setting up of a provisional legislature, whereby members of the legislative organ of the future Hong Kong Special Administrative Region (SAR) will be entirely appointed by China.  In the circumstances, how can Hong Kong people be convinced that "Hong Kong people ruling Hong Kong" can indeed materialize?



	Anybody, and any government, should have a duty to abide by internationally accepted human right standards.  Therefore, I wish to reiterate my demand for the Chief Executive and all Members of the Legislative Council of the SAR to be elected through an election in which there is one-person-one-vote, with universal and equal suffrage.  I object to a political structure by appointments and obscurantist policies!



Judicial independence and protection of human rights



	My amendment also requests that the future SAR Court of Final Appeal in considering cases should have the right to interpret all the provisions contained in the Basic Law, instead of having the power of interpretation vested in the Standing Committee of the National People's Congress (NPC), as provided for by the current Basic Law.  Hong Kong being a common law jurisdiction, it is of paramount importance for our law courts to have the full right to interpret laws in trials; otherwise the independence of the Judiciary will be compromised.  If, as provided for in the Basic Law, the official interpretation of the Basic Law by the Standing Committee of the NPC has to be sought first before the Court of Final Appeal can proceed with interpreting any part of the Basic Law, and in considering how to interpret, the Standing Committee of the NPC does not listen first to the opinions of both parties to the proceeding, the interests of both parties may be affected.



	In addition, I am also concerned about the effect on human rights in Hong Kong with the possible introduction of national laws into Hong Kong in future.  For example, will the law about the stationing of garrison forces result in the People's Liberation Army (PLA) not having to abide by Hong Kong laws or even in the PLA being given excessive power, thereby affecting the human rights of Hong Kong residents?  In future, will the Chinese Government request the SAR Government to extradite those Hong Kong residents deemed to have committed "counter-revolutionary crimes" to China for trial?  This issue has yet to be settled.



	Mr Deputy, to truly implement the principles of "democratic reversion", "one country, two systems", "a high degree of autonomy" and "Hong Kong people ruling Hong Kong", other than asking the Chinese Government to co-operate, Hong Kong has to stand up for our democracy, rule of law, human rights, and freedom to positively build a democratic Hong Kong and a democratic China.  Only when everyone stands up to fight can we become masters of our own affairs!



	Mr Deputy, these are my remarks.





DR ANTHONY CHEUNG (in Cantonese): Mr Deputy, during his visit to Singapore two weeks ago, Mr LU Ping, Director of the Hong Kong and Macau Affairs Office under the State Council, quoted a leader of the Chinese central authorities as saying that all provincial, municipal and central government departments of China should not stretch their long arms to interfere with the affairs of Hong Kong after 1997.  The Honourable David CHU thinks the words of LU Ping already constituted a guarantee for one country, two systems.  However, we think the words quoted by LU Ping precisely reflected the long-term worry of the Hong Kong people in this respect.  Now even the senior Chinese officials are now aware of the seriousness of the situation.  Therefore, the Democratic Party is certainly far from over-worried.









	After 1997, there could be at least three types of hands stretching out:



	(1)	Invisible "hands": we are worried that some central government departments will always claim they have to carry out the "one country" policy in the context of "one country, two systems", and, on the premise of exercising central power or state sovereignty, they will give various instructions in relation to Hong Kong's affairs frequently, thus exerting pressure on the internal administration of Hong Kong.



	(2)	"Hands" of interests: Some state agencies or state-owned organizations, no matter whether they are at the central, provincial or municipal level, would like to take advantage of the financial status and superior investment environment of Hong Kong to further their own interests.  To quote Mr Jiang Zemin, they are "trying to catch the tide".  We are worried that, in their eagerness to have more convenience and to make profit, some mainlanders or Chinese organizations, far from following the laws and procedures of Hong Kong, will make use of their clout or leverage in the state system to achieve their objectives.  In this circumstance, Hong Kong's interests will be gobbled up by different groups.



	(3)	Sudden "hands" of attack: This is the most scary type because these hands will not be just stretching from the central, provincial or municipal organs unilaterally.  Actually, it will be some Hong Kong people stretching their hands to the north to pull these hands in to Hong Kong.  In order to establish relations with China to further their interests in Hong Kong, some groups with vested interests in Hong Kong will take the lead in beckoning to the north, and pull the hands towards them to serve as backup.  They will lead outside forces into Hong Kong and will make use of the hands from the central authorities to command the future Hong Kong Special Administrative Region (SAR) Government.



	Mr Deputy, the SAR will be taken by surprise and too busy to deal with these three types of hands.  The result will be that the future SAR Government will lose its independence and its power to make decisions.  It will have to follow the lead of the "hand" and will not know what course to take, and administration problems will then appear.  The worry of the leader of the central authorities as cited by Director LU Ping precisely reflected the ethos in China: The higher authorities promulgate their policies but the localities have their counter-measures.  In fact, the local business sector is also very concerned that China may interfere with the affairs of Hong Kong.  For example, Mr CHENG Kar-shun remarked earlier: How can Director LU Ping use his single pair of hands to resist the dozen of hands stretching from different parts of China?  Moreover, there may be more than dozens of hands in the future.



	We are not against China "shaking hands" with Hong Kong, but we do not want hands stretching out to interfere with the affairs of Hong Kong.  Positive interaction and an endeavour to complement each other are the best way for Hong Kong to liaise with the central, provincial and municipal government departments and enterprises.  This will also promote the economic development of Hong Kong.  If interaction is turned into meddling and contact into interference, then under the "one country, two systems" formula, Hong Kong, being the more fragile system, will not be able to stand up to any challenge.



	How should we handle these stretching hands?  We can look at this problem from three angles.  Firstly, the Central Government of China has to take the lead in respecting the independence of the SAR, and apart from national defence and foreign affairs, it should not give any instruction concerning the affairs of the SAR, but should implement the principles and policies of "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  In general, the Central Government will have to order the provinces and departments not to stretch their hands into Hong Kong.  It should set an example and not abuse the power of the Central Government under the Basic Law, for example, the right to interpret the Basic Law and the vetting of the SAR laws.  From Hong Kong's viewpoint, it will be impossible to request people of authority in the Central Government each and every time to give those groups with vested interests a "spanking" and order them to stop their interference.  This is because if we have to depend on the central "grandma" to protect the SAR, it will be no different from "Beijing people ruling Hong Kong" and this will not be the way to deal with the root of the problem.  Also, if the hands stretching into Hong Kong are from the central authorities, what other hands will we be able to find to stop them?



	Mr Deptuy, it is the responsibility of the Hong Kong people themselves to defend the principles of one country, two systems, a high degree of autonomy and Hong Kong people ruling Hong Kong.  The most important thing is that the Chief Executive and legislature of the future SAR should have the courage to say "no" to any interfering hands, and to uphold the principle of one country, two systems in handling every issue after 1997.  They should never budge from the stand taken by Hong Kong people.  They should argue on the basis of reason and be neither haughty nor humble.  This is not confrontation as alleged by Mr David CHU.  I remember Mr AN Zijie once mentioned "Hong Kong people ruling Hong Kong" in the early 1980s.  And to achieve the goal of "ruling Hong Kong through the application of Hong Kong laws", the central, provincial and municipal governments, including Hong Kong people, will have to follow the Basic Law and the Hong Kong laws in force in the SAR.  They have to observe the spirit of the rule of law closely and should not use dubious means as they please or become the black hands behind their associates in the SAR.  The one country, two systems formula will fail if the rule of law flounders.  Meanwhile, Hong Kong people should give full play to the spirit of self-governance and take the initiative in this area.  We should not toy with the idea of rule by person, or make use of the power of a superior authority to come down hard on a subordinate body, otherwise, we will be making the first move to destroy the "one system" in Hong Kong.  Only by doing so can we have a better chance of implementing the principles of one country, two systems, a high degree of autonomy and Hong Kong people ruling Hong Kong.



	Mr Deputy, with these remarks, I support the original motion of the Honourable Martin LEE.





MR BRUCE LIU (in Cantonese): Mr Deputy, heaven has granted the six million people of Hong Kong a historical "special opportunity" to live in a future special administrative region that has never before come into existence in the history of China, and to experiment with the concept of "one country, two systems" to see whether it will work or not.  Of the 1.2 billion people of China, only the six million people in Hong Kong have such a "special opportunity"; I believe the remaining Chinese people are envious of the Hong Kong people for having this "special opportunity".



	It is the expectation of both China and Hong Kong that the concept of "one country, two systems" and "Hong Kong people ruling Hong Kong" will be successful.  However, if we just remain at the stage of expectation, it is not enough.  If "one country, two systems" and "Hong Kong people ruling Hong Kong" is to be successful, we have to create more positive factors with action, and remove negative ones with perseverance.











Hong Kong people ruling Hong Kong with democracy



	First of all, we must work together to strive for the implementation of "Hong Kong people ruling Hong Kong".  Regarding "Hong Kong people ruling Hong Kong", China's understanding is not entirely the same as Hong Kong's.  DENG Xiaoping has said that the "Hong Kong people" in respect of "Hong Kong people ruling Hong Kong" refers to those "Hong Kong people who love the motherland and Hong Kong", and this has given rise to the controversy of what exactly "loving the motherland and Hong Kong" means, and indeed encouraged enthusiastic acts of showing this virtue of "loving the motherland and Hong Kong".  Actually, it is difficult to define "loving the motherland and Hong Kong", as the mental states of people are difficult to compare, and so the controversy over it is meaningless.  However, the Hong Kong Association for Democracy and People's Livelihood (ADPL) believes that generally speaking, by "Hong Kong people ruling Hong Kong", it means to most Hong Kong people "Hong Kong people ruling Hong Kong with democracy".  In other words, it means that Hong Kong is to be ruled by those "Hong Kong people" whom the rest of the people of Hong Kong will trust.  Such "Hong Kong people" would by no means be those appointed by Beijing, and "loving the motherland and Hong Kong" should never be taken as the yardstick.  We have to establish a democratic political system whereby the Hong Kong people will elect in a free amd democratic way the people they trust to rule Hong Kong.  The elected leaders will thus be mandated in a democratic manner to govern Hong Kong.



	Therefore, if we are to realize the goal of "Hong Kong people ruling Hong Kong with democracy", we must bear in mind that we have to strive for the establishment of a popularly elected democracy in Hong Kong as soon as possible.



Safeguard the four powers of the Special Administrative Region



	Secondly, we have to get united to safeguard the "four powers" to be enjoyed by the Special Administrative Region (SAR) Government.  The Basic Law stipulates that apart from defence and foreign affairs, the SAR Government shall enjoy "four powers" which include independent executive power, legislative power, judicial power and power of final adjudication.  China and Hong Kong should have a consensus that there should be no hindrance to undermine the aforesaid four powers.



Executive power



	If the SAR Government is to enjoy full executive power, nothing like an "overlord" should be set up to override the SAR in its internal administration.  Therefore, the ADPL suggests that after 1997, the role and functions of the New China News Agency should be changed and that it should resume the role of an organization that deals with news and correspondence, thus living up to its name.  As for the role of the Hong Kong and Macau Affairs Office under the State Council of China, it should only be an office for liaison between the SAR and the Central Government of China and for providing assistance in the prevention of any intervention in the "high degree of autonomy" of the SAR by any province or municipality.



	In order to safeguard the full executive power of the SAR, the Chief Executive should as soon as possible be chosen after 1997 by general election in the form of one man, one vote.



Legislative power



	In order that the legislative council of the SAR will enjoy full legislative power, the legislative council of the SAR should be formed as soon as possible by means of general election after 1997.  Before the legislative council can be formed by general election, we must avoid any arrangement that will undermine the legislative power of the legislative council of the SAR.  Therefore, the ADPL opposes the recommendation by the Preparatory Committee to let the National People's Congress intervene in the internal legislation of Hong Kong, such as reinstating those laws which have been amended to conform with the Bill of Rights Ordinance (BORO).



Judicial power



	In order to safeguard the full judicial power of the SAR, we have to strive for maintaining the existing independent judicial system of Hong Kong, including appointment of judges by an independent commission as well as our sound legal system.





Power of final adjudication



	In order to establish a Court of Final Appeal (CFA) that conforms with the Sino-British Joint Declaration (SBJD) and the Basic Law, the ADPL will strive for making amendments to the Court of Final Appeal Ordinance after 1997 so as to empower the CFA to invite more than one justice from common law countries to sit as justices of the CFA.



Human rights



	Thirdly, we have to try as hard as we can after 1997 to strive for keeping the human rights protection provided by the International Covenant on Human Rights (ICHR).  In order to achieve this goal, we have to pay close attention to the fate of the BORO.  In this connection, the legislative council of the SAR should not unjustifiably amend the BORO, nor should it reinstate those laws which have been amended in connection with the enactment of the BORO.  China may not be a signatory to the ICHR, but since the SBJD has been filed with the United Nations, and since Article 39 of the Basic Law has established that the provisions of the two international covenants as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong SAR, the Chinese Government should permit and authorize the Hong Kong SAR to submit to the United Nations Human Rights Commission human rights reports after 1997.



Original way of life



	Fourthly, we have to unite the old, the middle-aged and the young as well as the leftists, the middle elements and the rightists, to strive for maintaining and continuing the original way of life of the Hong Kong people by means of action and expressing our opinions.  Our original way of life consists of room for diversified political stands, a mutually tolerant political culture, the right to enter or leave the Hong Kong SAR freely, and the freedom to return to the motherland.  (Whether before or after 1997, it should be unreasonable for any Chinese people of Hong Kong to be refused entry into China.)



Trust the people of Hong Kong



	Finally, I have to emphasize that if the principle of "one country, two systems" is to be successful, the Chinese Government must trust the people of Hong Kong.  It must designate powers to the Hong Kong SAR Government truly in accordance with the arrangements as set out in the Basic Law.  It must not infringe upon the political rights which the Basic Law has already accorded to the Hong Kong people, and it must let the Hong Kong people realize the goal of "Hong Kong people ruling Hong Kong with democracy".



	The year to come is the most crucial year before China resumes its sovereignty over Hong Kong, and we have to be well-prepared for that.  As Members of the Legislative Council, we have to take action to create more favourable conditions for "one country, two systems" and "Hong Kong people ruling Hong Kong".



	In respect of the amendment by the Honourable IP Kwok-him, as it is about the work of the Preparatory Committee which the ADPL supports in principle, the ADPL therefore supports his amendment.



	With these remarks, I support the original motion and Mr IP Kwok-him's amendment.





THE PRESIDENT resumed the Chair.





MR CHEUNG MAN-KWONG (in Cantonese): Mr President, I would like to respond to the queries raised by the Honourable IP Kwok-him.  Firstly, Mr IP Kwok-him said we in the Democratic Party are obstinate in refusing to believe in the Sino-British Joint Declaration and the Basic Law, both are in black and white.



	Mr President, we once supported the Joint Declaration without reservation.  We even placed a bit of our hope in the Basic Law.  But the fact is, over the last 10 years, what is contained in black and white in the Sino-British Joint Declaration and the Basic Law has been continually vanishing.  A lot of what has been promised in black and white has faded.  What we see today is a retrogressive Joint Declaration and a retrogressive Basic Law.  Under these circumstances, how can people be expected to believe in them?  In this connexion, I want to point out the four most significant retrogressions in the Joint Declaration and the Basic Law.





	The first retrogression is retrogression in democracy.  I recall that the Joint Declaration states that the legislature shall be constituted by election.  But as 1997 approaches, our legislature, that is the up-coming provisional legislature, is going to be constituted by election among a small coterie of 400 people who are appointed or appointed in a disguised manner.  There is not the least element of election.  Any honest person or any person who looks at the Joint Declaration honestly will believe and will point out clearly that the election promised is gone for good.  What is left is just a puppet election.



	The second retrogression is retrogression in the rule of law.  The court of final appeal and interpretation of "acts of state" mentioned in the Joint Declaration and the Basic Law have brought about a socialist black hole in the judicial system of Hong Kong.  The black hole has a great impact on the judicial system of Hong Kong, which we cherish.  It is no longer Hong Kong laws that govern Hong Kong.  Where "acts of state" is concerned, it is Chinese socialist law that governs Hong Kong.  Through Article 23 of the Basic Law, "acts of state" can also make Hong Kong people offenders of a number of "subversive" offences, causing a great impact on our legal system.  Any person who honestly looks at the Joint Declaration and the Basic Law can see the retrogression.



	The third retrogression is retrogression in freedom.  Article 23 of the Basic Law already limits our freedom in the name of "subversion".  Even LU Ping once said that in future, news reporting in Hong Kong could not advocate what he deems to be a split of the country into two.  Thus, the scope of our freedom has become diminished.



	The fourth retrogression is retrogression in human rights.  The Preliminary Working Committee, and even the Preparatory Committee, stated categorically that they would eliminate the Bill of Rights Hong Kong people once had, and reinstate draconian colonial laws.  This would drive Hong Kong people back to those days of the colonial era in which there were no human rights.  Any honest person should see how much retrogression there has been in the past 10 years in our democracy, freedom, human rights, and the rule of law.  This is a shadow cast deeply upon Hong Kong people in the 10 years before 1997.  Under these circumstances, Hong Kong people have proceeded with a principled contention under the Joint Declaration and the Basic Law they once believed in.  How can the struggle be denounced as obstinate?  We are being described as obstinate just because we once believed in what was in black and white and thus fight for our rights.  In this description fair to Hong Kong people?  Is this a fair description of what actually happened in the past 10 years?  All people, especially when they accuse other people of being obstinate, should ask themselves these questions.



	Mr IP Kwok-him has noted that Hong Kong people should not sit back with arms folded.  He is right.  That is why Hong Kong people have stood up for the democracy, freedom, human rights and the rule of law they once had or hope to have.  But what has this turned out to be?  This has turned out to be what the Honourable David CHU described as "pleasing the public with claptrap" or "sowing discord".  How can we please the public with claptrap?  We are just hoping to get what is promised to us in the Basic Law and Joint Declaration.  Is this pleasing the public with claptrap?  Is this sowing discord?  Such accusations are equally unfair to many who once had very sincere expectations of Hong Kong and China.



	My friends, Hong Kong people do not intend to sit back with arms folded.  They intend to use their hands to vote.  But where are our votes?  Where have the votes of the one million people in 1995 gone?  It is wrong to ask us to sit back with arms folded when our votes are snatched from us.  If voting is allowed, I believe Hong Kong people will surely use their hands to cast a sacred vote for what is their choice.  Some say we should unite if we want results.  This is correct.  But if people are to unite with the Preparatory Committee, and yet the Preparatory Committee consistently use different means to deprive Hong Kong people of democracy, freedom, human rights, and the rule of law, how can we unite with it?  How can we make concerted efforts with it?  Who would make concerted efforts to undermine his or her own rights?  Who would unite to support the Preparatory Committee whose credibility is even worse than the Preliminary Working Committee?  A fair person should be able to see that Hong Kong people's decision is clear and easily understood.  Thank you, Mr President.





MRS ELIZABETH WONG: Mr President, I once believed, and believed very sincerely, in the concept of "one country, two systems".  To me, at the time the concept of "one country,  two systems" as defined by the Sino-British Joint Declaration and as stated in the Basic Law refers to a principle that, when China resumes the exercise of sovereignty over Hong Kong with effect from July 1997, the socialist system or socialistic system with Chinese characteristics and the Chinese associated policies will not be practised in Hong Kong.

	Yet, I think to me, it is very sad to note that with only 369 days to go, I am less sure of the definition.  I think this is because the term "one country" is  understood by everybody, but the "two systems" has been stood on its head.  Many people now say that the "two systems" actually refer to one political system, which was the system of 1985, before the 1995 reform.  So, it is an old political system acceptable to China.  



	An economic system really should be separate from the political system.  That is to say, you make as much money as you like provided you leave politics alone.  And all this bickering, this taunting, this deliberate distortion and all these political antics like the introduction of a provisional legislature, all these things do not assure me that the promises of yesteryear will happen tomorrow,  in fact, next year.  It would not even happen today, let alone next year.



	So, I feel with a touch of sadness ─ in fact I did not even want to get up to speak for I was so emotionally upset ─ I think it is really with a touch of despair that I am saying that, it is ironic that with these promises of "one country, two systems", patriotism, going back to the motherland, that we are beginning to talk like goose to ducks, chicken to ducks, if you like, but I think it is Hong Kong goose and the Beijing duck.



	Now, I do not have the eloquence of many friends who spoke before me, but I think I want to have it put on record that we have seen over the last couple of years the gentle chipping away at the foundation of the Sino-British Joint Declaration and also at the concept of "one country, two systems".  I still have a residual hope that by this time next year, I can stand up and say, "Look, things are not that bad.  We might have some hope."  But I am not very sure.  



	With that, I think I support the original motion because that, at least, has the clarity of interpretation to bring us back to the original understanding of the "one country, two systems" that I understood at the time of the ratification of the Joint Declaration.  Thank you, Mr President.





MR ALBERT HO (in Cantonese): Mr President, when the Chinese Government first proposed the principles of "one country, two systems; a high degree of autonomy and status quo for 50 years", the intention was to stabilize the society and to set people's minds at rest.  However, the slogan of "status quo for 50 years" has now become the legal basis of "recolonizing" Hong Kong after 1997.  This really makes people feel sad and aggrieved.



	In fact, the reforms in the transitional period, including the establishment of a democratic and representative government and the Court of Final Appeal, the enactment of the Bill of Rights and the amendment of the laws of Hong Kong in order to comply with the provisions of the covenants on human rights, have been introduced in compliance with the Joint Declaration.  However, the Chinese Government and those speaking on behalf of the Chinese side in Hong Kong said that these reforms have contravened the Joint Declaration, resulting in "big changes for 13 years and status quo for 50 years".  The Chinese side wants to establish a provisional legislature and make use of it to amend the laws to restore the legal system of Hong Kong to the colonial model of the 1980s or even earlier.  The purpose is to pave the way for the Chief Executive to carry out dictatorial and autocratic rule.  It has been announced that six Ordinances in their original draconian form will be reinstated.  These include the Public Order Ordinance, the Societies Ordinance, the Emergency Regulations Ordinance and ordinances relating to the broadcasting of television and telecommunications.  There are also plans to amend many other ordinances.  Not only will these Ordinances lose their effect to protect the basic freedom and human rights of the people of Hong Kong, they will also become instruments to control and deprive the people of their human rights and freedom.

	

	Mr President, it is even more worrying that the Judiciary, which has all along exerted an effective check and balance against the powers of the Hong Kong Government, will be unreasonably controlled and adversely affected by the Basic Law after 1997 in terms of its independent power of adjudication and operational independence.



	(1) 	The courts of the Special Administrative Region (SAR) will not have full power to interpret provisions in the Basic Law in adjudicating cases.  According to Article 158 of the Basic Law, the courts of the SAR will have to seek advice from the Standing Committee of the National People's Congress on interpretation of the provisions in the Basic Law concerning affairs which are the responsibility of the Central People's Government and the relationship between the SAR and the Central People's Government.



	(2) 	The courts of the SAR will have no jurisdiction over "acts of state".  However, the definition of "acts of state" shall be solely determined by the Central People's Government.  According to Article 19 of the Basic Law, "acts of state" not only include defence and foreign affairs because of the phrase "such as" in the provision.  With this phrase, the definition of "acts of state" can be indefinitely expanded so that they can serve to suppress dissidents or even to confiscate private property to achieve the aim envisioned in Article 23 and these so-called "acts of state", which are illegal, will fall outside the jurisdiction and sanction of the courts.



	(3) 	It will also be doubtful whether the courts of the SAR will have the power of judicial review over legislation which has been enacted by the legislature.  That is because the Chinese side has clearly expressed its dissatisfaction about the implementation of the Bill of Rights and has accused it of impacting on and adversely affecting the laws of Hong Kong.  Some people have also pointed out that the basic rights and duties contained in Chapter 3 of the Basic Law should not be taken as the legal basis for judicial review.  

	

	Mr President, the problems that I have mentioned just now have already made members of the legal profession and the public worried about judicial independence and the rule of law after 1997.  In fact, a sound and reasonable legal system and an independent and effective judicial system are indispensable to the protection of the human rights of the people of Hong Kong and the maintenance of foreign investors' confidence.



	In fact, Hong Kong ought to have carried out these reforms back in 1984, since Britain signed the two covenants on human rights and made them applicable to Hong Kong in 1976.  But introduction of the corresponding reforms had been stalled.  Now, the Chinese Government is trying to do away with these reforms after 1997 and to restore the situation completely.  In fact, it is only appropriate for us to carry out these reforms in the transitional period and this move by the Chinese side would be a total regression.  Would this be the biggest blemish tarnishing the important event of the return of sovereignty?  

	

	Mr President, we sincerely ask the Chinese Government to carry out a comprehensive review of its policy towards Hong Kong; respect its promises of a high degree of autonomy, establishment of a democratic system and protection of human rights and the rule of law; implement with certainty and sincerity these proposals; and make appropriate and reasonable amendments to the Basic Law as soon as possible in order to make "one country, two systems" a success.



	The amendments should include provisions, firstly, to recognize and respect the full and unfettered powers of the courts when they exercise their power of adjudication and to protect judicial independence.  When I say "full and unfettered powers", I mean we are asking for the courts to have full powers to interpret the provisions in the Basic Law without having to seek advice from the Standing Committee of the National People's Congress which would delay the trial proceedings and intervene in the judicial process unnecessarily.  We also ask that the definition of the term "acts of state" be clearly limited to defence and foreign affairs only and that the right of judicial review be clearly provided for.



	We request that the Chinese Government acknowledge and affirm the legal position of the Bill of Rights and all the reasonable reforms to the laws which have been made in the transitional period.  We ask the Chinese Government to promise that it would sign the two covenants on human rights or, at least, to the extent that provisions of the covenants which are applicable to Hong Kong will continue to apply and to continue to submit reports to the Commission on Human Rights after 1997.  We ask the Chinese Government to respect the Joint Declaration, to abandon the proposal to establish a provisional legislature, to abandon the proposal to exercise political control over Hong Kong and to establish a relationship between the SAR and the Central Government which is based on a system of checks and balances and of co-operation and not of personal connections only.  Dealings between the SAR and the Central Government should be made according to the laws and rules and not through personal connections.  Only in this way can we reduce and avoid unnecessary, unreasonable and arbitrary intervention in the affairs of Hong Kong by the Central Government.



	Mr President, with these remarks, I support the original motion moved by the Honourable Martin LEE.





MR ALLEN LEE (in Cantonese): Mr President, I have listened very carefully to the speeches of Members of this Council today.  This is not the first time that this Council has debated this topic.



	First of all, I want to talk about the concept of "one country, two systems".  Back in 1983 and 1984 when the negotiations were underway, there was in fact no need for China to negotiate the return of Hong Kong with the United Kingdom.  China could have waited until 1 July 1997 and the United Kingdom would have to retreat on her own.  Why were there negotiations then?  Why was the concept of "one country, two systems" put forward?  The reason was the Chinese Government understood that the Chinese system was different from the capitalist system of Hong Kong.  China promised Hong Kong people the implementation of "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  Yet "a high degree of autonomy" does not mean independence.  China will be the sovereign state of Hong Kong.  There is about a year to go before the transfer of sovereignty.  There are still many Hong Kong people who have no confidence in the future; no confidence in the Basic Law; no confidence in the rule of law in Hong Kong, that is, no confidence that Hong Kong will remain a society with the rule of law; no confidence in whether Hong Kong can maintain all the existing freedoms and human rights; and no confidence in the democratic development in Hong Kong (which in fact has been mentioned in the Basic Law).  Why is there a lack of confidence?  Of course, the reasons include historical ones.  However, confidence appears to be most lacking in light of the criticism against the establishment of a provisional legislature.  Nevertheless, they have not mentioned why there is a provisional legislature and why the "through train" no longer exists.  The Basic Law was designed to incorporate the "through train".  Is that because the British Government has withdrawn from the 17 rounds of talks and discontinued the negotiations?  The British Government was the first one to talk about "each having its own way".  When the other party "went its own way", however, the British Government objected.



	Talking about "in black and white", I believe that many Members of this Council have seen the agreement reached by the Chinese and British Foreign Ministers after much toil at that time.  During the drafting of the Basic Law, the Basic Law Drafting Committee waited in Guangzhou for the British Foreign Secretary's final notification on the design of the "through train".  It is useless to judge who was unreasonable and resorting to sophistry with regard to those seven letters.  Eventually, we find ourselves where we are today.



	Some Members have said that they are not against shaking hands with China and should actually do so, but that is not to have a hand in China's business.  Have they approached China intending to shake hands?  Do they have the sincerity to talk to the Chinese Government in good faith or do they only say that the Chinese Government is a great scourge who will only devour Hong Kong and have a hand in Hong Kong's affairs?  I think that the question boils down to whether we have trust or not.  If you do not believe that Hong Kong will have the rule of law in the future or the people will enjoy the freedoms and human rights as stated in the Basic Law, which has in fact provisions regarding the process of democratic development, then no matter what we say, it will come to no effect because you just do not believe it.  If you think that the 6 million people in Hong Kong will live in a society under the rule of law, then you should act according to the Basic Law and deem that the Basic Law is the constitution of Hong Kong which cannot be amended easily.  Next week, a certain Member will propose to amend the Basic Law.  Why should the Basic Law not be amended easily?  That is because some may propose to amend it regarding one thing and then others may propose to amend it for something else.  The Basic Law was drawn up with the participation of many Hong Kong people who had spent almost five years to complete the job.  We cannot talk about amending it before it is even implemented.



	Therefore, Mr President, I think that the whole debate is whether the people have confidence in the future of Hong Kong, and in the Chinese Government.  Someone has suggested that people from some provinces or cities may come to Hong Kong to have a hand in Hong Kong affairs or seek advantages, whether economic or otherwise.  I also think that it is highly likely to happen.  Hong Kong is a different community ─ an economically prosperous community.  It is not a strange thing that some officials would come to Hong Kong to seek advantages.  But you should not forget that Hong Kong is a society with the rule of law.  Will the future government of the Hong Kong Special Administrative Region (SAR) allow these officials to come to seek advantages?  The future Chief Executive of Hong Kong will be a person who is keen to protect the interests of Hong Kong.  I think it is a huge responsibility that is placed upon him or her.  Who could say that such things will not occur?  But I think that the future SAR Government must commit itself to serve Hong Kong people and to protect Hong Kong's interests.



	So, will "one country, two systems" or China's socialist system be implemented in Hong Kong?  If it was to be the latter, there would be no need for the talks and negotiations between the two governments for such a long time to come to a consensus acceptable by all.  The Chinese Government is Hong Kong's partner rather than opponent.  If the Chinese Government is Hong Kong's opponent, there will be no peace for Hong Kong.



	Thank you, Mr President.



MISS MARGARET NG: Mr President, I would like to begin with the words of Andrei SAKHAROV, "Father" of the Soviet hydrogen bomb and Nobel Peace Price winner.  He said, in an interview in 1973:



"...... there is a need to create ideals even when you cannot see any way to achieve them, because if there are no ideals, then there can be no hope, and then one would be left completely in the dark, in a hopeless blind alley."



These words came to my mind as I pondered on today's motion proposed by the Honourable Martin LEE.



Mr President, in the 12 years since the Joint Declaration, people have divided speakers on Hong Kong into two categories: those who paint a rosy picture of the future, citing edifying parts of the Joint Declaration and the Basic Law, pledging faith in China and buttressing it with arguments on economic self-interest; and those who cast doubts on such a picture pointing out the cracks in the edifice, the breaches, the betrayals, the back-paddling and the shadows ahead.



The Honourable Martin LEE has been firmly put in the second category.  By name or by description, he has been attacked for spreading "doom and gloom", and undermining the confidence in Hong Kong.  I have no wish to defend him.  It would be presumptuous of me to do so.  Yet, looking at today's motion, I cannot help wondering, how can anyone other than an utter optimist propose such a thing?  For, if we look back on those 12 years and sum up for today, can we say that our doubts on the implementation of "one country, two system" have diminished through the test of time?  Or do we have to admit that our doubts have, instead, grown with every incident?  Can we say that our conviction that Hong Kong will enjoy a high degree of autonomy has been strengthened by China's consistent attitude?  Or do we have to admit that it is paling fast in the light of the common day?  Do we see those institutions erected and reinforced for a true system of Hong Kong people ruling Hong Kong?  Or do we see, more and more, that there are strings attached everywhere?



I fear the answer is all too obvious ─ not only to me and to many others, but must be so to Mr LEE.  Yet, instead of declaring despair and defect, he, in his motion, urges the Chinese Government to fully adhere to the principles of "one country, two system" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  If this does not show indomitable optimism, I do not know what does.



Mr President, Mr LEE invites this Council to appeal to Hong Kong people to safeguard democracy, the rule of law, human rights, freedom and our way of life.  I join him in his appeal.  This is a lot to ask of a community which is tiny and which, up till almost yesterday, was supposed to have remained politically apathetic under a paternalist system of government.  But I believe in the people of Hong Kong ─ and indeed we have turned out to be the most reliable of the people we have turned to.



We may not have been saints or heroes, but in the past 12 years, we have time and again risen to the occasion, surprising not only the world but also ourselves.  In the face of threats, millions of us had marched in support of the democratic movement in China; annual vigils have persisted to commemorate 4 June; millions of us have voted at elections, and so by action supported our developing democracy.  A majority have voted for democratic candidates and for people who are not afraid to speak out.  When the Bill of Rights was attacked, instantly and in overwhelming numbers, the people of Hong Kong hit back in defence.



The people of Hong Kong have proved the one factor for which our faith have grown with ample justification.  We appeal to them because there is no one else we can appeal to with greater confidence.



Yet, Mr President, I would be less than honest if I were to claim that the courage and resolution of the people of Hong Kong is sufficient for Hong Kong's way of life to be assured.  I agree that pitching the strength of the Hong Kong people against the determination of China is, as the proverb goes, "raising a grasshopper's arm against a wagon".  The one thing which can truly guarantee Hong Kong's future is China's self-restraint.



In the concept of the self-restraint of the executive lies the foundation of the rule of law.  The self-restraint of the Chinese authorities is the key to making "one country, two systems" possible.  That is why, Mr President, I support the motion wholeheartedly in urging the Chinese Government to refrain from interfering in Hong Kong's internal affairs.  The provisions are all there, in the Joint Declaration and the Basic Law.  What we want to see is the commitment, the resolution to refrain from interfering, even out of good intention, and to hold back anyone who may try to interfere.





Of course, I support the Honourable LEUNG Yiu-chung's emphasis on the integrity of the court's power of constitutional interpretation, and his call for a totally elected government, executive and legislature.  But these will be the natural consequences if the aspirations in the original motion are achieved.



Mr President, things may not look terribly rosy; the odds may be against us, but having assessed the situation as realists, we may yet keep our ideals.  SAKHAROV insisted that we need ideals even when we cannot see any way to achieve them.  Our situation is far less bleak than his.  There is even more reason for us to be tenacious about our ideals, and to have stronger hopes of achieving them.



Thank you, Mr President.





DR HUANG CHEN-YA (in Cantonese): Mr President, the official mouthpieces have used to report only what is good and conceal what is unpleasant.  This evening, the Honourable IP Kwok-him and the Honourable Allen LEE are forerunners in defending "one country, two systems".  They said we should cover our eyes with blind faith and we then could overcome all difficulties and perils.  Unfortunately, things of this sort can only be found in the myth of the "Great Leap Forward".



	A merit of the Hong Kong economy is fair competition, honesty and a market mechanism consisting mainly of privately-run organizations.  However, in the light of the recent share transactions between the China National Aviation Corporation (CNAC) and Cathay Pacific Airways, local and overseas investors are beginning to worry that fair competition in Hong Kong is wearing off.  I am going to discuss the problems confronted by "one country, two systems" on the basis of Hong Kong's economic issues. 



	Let me start with the deal between Swire Pacific and the CNAC.  There are three misgivings.  First, the aviation market in Hong Kong used to be monopolized by enterprises of British capital.  Regrettably, the General Administration of Civil Aviation of China, which is responsible for regulating aviation matters, not only has failed to enhance fair competition but has also blatantly allowed monopoly to swell in the aviation industry.  In the course of its so doing, the General Administration of Civi Aviation of China reaps huge profits.  Secondly, the CNAC, which is under the General Administration of Civil Aviation of China, bought shares in Dragonair at a price below market value.  This is worrying as one cannot help wondering whether Chinese officials have gained preference by exerting political pressure.  Would this event in the aviation market be the first of a series of similar events to come?  Would other public utilities such as telecommunications, capital construction and so on be their next targets?  Thirdly, after the deal, the CNAC has become the majority shareholder and so there is little difference between Dragonair and a state-owned airline.  Thus, the Hong Kong aviation market has changed into one that is no longer operated by privately-run organizations.  Would Hong Kong's enterprises be gradually devoured by Chinese state-owned enterprises?  Would the market mechanism consisting mainly of free competition and privately-run enterprises gradually disappear and replaced by an economy consisting mainly of state-owned enterprises?  We cannot afford to make light of such possibilities.  



	Mr President, honest business ethics is a valuable asset of Hong Kong.  Privilege breeds corruption.  In the absence of democracy, honesty is branded as "insensibility".  As corruption spreads, the operating costs of enterprises will correspondingly increase.  Commercial strength will no longer be a winning factor any more.  Under the circumstances, to be viable one needs to resort to tactics such as "going through the back door", using influence to gain advantages or even bribery.  As a result, the merit of fair competition Hong Kong now enjoys will be completely destroyed.  The status of Hong Kong as an international commercial centre will go in no time.  So, Hong Kong people must work together to fight for democracy in order to defend fair competition and an honest commercial environment.



	Mr President, the economic development of Hong Kong is an internal affair.  It should be dealt with by the present government and the future Special Administration Region (SAR) Government in order to manifest the promised principle of "Hong Kong people ruling Hong Kong with a high degree of autonomy".  Regrettably, officials from the Chinese Central Government have now acted in contradiction to what was promised by Comrade Deng Xiaoping.  They have interfered with Hong Kong's economic affairs.  The most obvious examples are the drafting of the Budget for the year 1997-98 and capital construction.  On Monday, both the Chinese side and the British side reached a consensus for a meeting to be held each month between both sides.  Before going into the drafting process, important items on income and expenditure and other material issues in the Budget have to be agreed upon by both sides.  The Democratic Party must emphasize once again that this arrangement is in violation of what is provided in the Sino-British Joint Declaration and the Basic Law.  We are of the view that the present Government and the officials designate of the future SAR Government should jointly draft a complete budget for the 12 months covering the transition period.  The expert group under the Joint Liaison Group serves an advisory role but is not empowered to make decisions at their monthly meetings.  The meetings should never be a mechanism for drafting the budget.  It is not necessary to obtain a consensus for an item before discussion on the next can begin.  If our budget this time has to be endorsed by the expert group from the Central Government, then, Mr President, it would not be long before the Hong Kong budget in the future degenerates into a short paragraph in the national budget of China.  Moreover, members of the expert group include a number of persons from Hong Kong's business sector.  However, in the process of drafting the budget, which affects the long-term economic development of Hong Kong, there is neither a need for the members to declare interests nor a supervisory mechanism.  Obviously, there is going to be a conflict of interest.  Fair competition in Hong Kong will be greatly compromised.  



	Similarly, the building of Container Terminal 9 has nothing to do with the Chinese Central Government.  It is a necessary construction within Hong Kong and should be decided by the present government in its examination and approval.  However, the Chinese Government tried to stop the project time and again.  As a result, there has been a delay for a number of years and construction of the terminal has not started.  Backed by the Chinese side, financial syndicates are reluctant to co-operate or to start work early.  The Hong Kong Government is likewise scared.  It sets no deadlines and construction works are being delayed for an indefinite period.  This practice of gross interference by officials of the Central Government in the economic affairs of Hong Kong has not only undermined the confidence of Hong Kong people, but also severely hindered the development of the Hong Kong transportation industry, thereby clouding its economic development after 1997.



	Lastly, I want to stress that Hong Kong's economic development needs and its business environment are entirely internal affairs.  The present Government and the future SAR Government should adhere to the principle of giving Hong Kong a "high degree of autonomy" in their administration and policy formulation.  The Central Government need not and should never interfere; otherwise, the future economic development of Hong Kong will become just a pawn of the centrally planned economy of China.  When that happens, the relatively strong position Hong Kong is enjoying now and the special features of the territory will vanish.  "One country, two systems" would exist in name only and could never be realized.





MR YUM SIN-LING (in Cantonese): Mr President, "one country, two system" is a political ideal, within which is an expedient measure when the conditions are not ripe for the unification of a region with its sovereign state.  In fact, political ideal and expedient measure are two extremes.  "One country, two systems", therefore, is an apt manifestation of the Communist theory of "unification of contradictions".  At the same time, "one country, two systems" also implies that one system is superior to the other system, otherwise, the system of the sovereign state should have readily replaced that of the region.  This is thus another contradiction.  And at the end of the day, this contradiction will also be unified.  This approach of "unification before resolving the contradictions" is not acceptable to Taiwan, but the people Hong Kong are forced to accept it.  Hence, we have no alternative but to assume that the theory of "one country, two systems" is feasible, and ask the Chinese authorities to fully implement it.  However, it is unfortunate that while the Chinese Government has time and again vowed to implement "one country, two systems" after 1997, it has already shown its practice of doing things the "one country, one system" way before 1997.  An obvious example is the practice of "having one voice only", as well as the decision on the best candidate for the Chief Executive being simply made by "shaking hands".  Therefore, the people of Hong Kong are worried that the existing way of life can hardly be maintained.  If the people of Hong Kong remain completely silent, the Chinese Government will unconsciously extend its mode of practice in the Mainland to Hong Kong.  If Hong Kong people have more diverse views, there will be more chances for the Chinese Government to make reviews, and thus more rectifications can be made.  Therefore, Hong Kong people must safeguard the existing way of life.  In ancient times, the Four Cardinal Principles were "propriety, righteousness, a sense of honour and a sense of shame".  Time has already changed, and now the Four Cardinal Principles for Hong Kong are "democracy, the rule of law, human rights and freedom".  Without these, Hong Kong will no longer be Hong Kong while "one country, two systems" will become a failed experiment.



	The Honourable IP Kwok-him seems to have placed the responsibility of "implementing the principle of one country, two systems" on the people of Hong Kong.  But in fact, the deciding factor is on the Chinese side.  I hope that Mr IP can advise the Chinese side, and also hope that the Honourable David CHU can, from time to time, remind officials of the Chinese Central Government as to what is contrary to the principle of "high degree of autonomy" for Hong Kong.



	Mr President, with these remarks, I support the original motion and the amendment of the Honourable LEUNG Yiu-chung.





MR ANDREW CHENG (in Cantonese): Mr President, the concept of "one country, two systems" has been much talked about since 1984.  From the Sino-British Joint Declaration to the Basic Law, it seems that the concept of "one country, two systems" has already been written down in treaties and in laws.  However, before we can see how the principle of "one country, two systems" will be implemented after 1997, we have already seen the Preliminary Working Committee proposing to reinstate the draconian laws and the intensive preparations for establishing a provisional legislature which is totally in violation of the Basic Law.  We have even seen or heard how Chinese officials are imposing, one after another, restrictions on Hong Kong people in regard to the rights that we have always enjoyed.



	Let us take freedom of the press as an example.  Earlier on, Mr LU Ping, Director of the Hong Kong and Macau Affairs Office, talked about freedom of the press in terms of "objective coverage" and "advocacy".  He quoted an example that the press could still report freely so long as they do not advocate the concept of two Chinas.  This approach of "standardization of speech" has indeed made both the journalists and the people of Hong Kong feel rather uneasy.  However, Director LU Ping failed to give us a clear definition of "advocacy" and "objective coverage".  People can hardly be optimistic about the freedom of speech and freedom of the press in Hong Kong.  Later on, other Chinese officials also pointed out that freedom of the press should be subject to the restriction of the law.  And Article 23 of the Basic Law, with provisions prohibiting any act of treason, secession and subversion against the Central People's Government, prescribes exactly a restrictive framework for the freedom of the press.  No one will query that freedom of the press and freedom of speech should be subject to the restriction of the law.  But the law should not be "draconian", and the legal provisions should not be "unreasonable".  Therefore, we are strongly against these draconian and unreasonable laws and have to amend them!







	Director LU Ping has talked about the question of "objective coverage" and "advocacy".  At the present moment, the legal concept of "advocacy" does not exist in Hong Kong.  A rather close concept will be "sedition".  According to the Laws of Hong Kong, "sedition" is a criminal offense.  The crimes of treason and sedition are clearly seen in the Crimes Ordinance, Cap. 200 of the Laws of Hong Kong.  However, Mr President, the definition of treason, acts of treason and sedition in the Ordinance is very wide and can easily be abused or become a tool for suppressing and restricting freedom of speech and freedom of the press.



	Mr President, according to Article 23 of the Basic Law, after 1997, the Hong Kong Special Administrative Region (SAR) shall enact laws on its own to prohibit any act of treason, secession, sedition, subversion against the Central People's Government, or theft of state secrets.  But the comments of Director LU Ping are in fact basic directives for the provisional legislature or the first legislature of the future SAR.  Any report or speech which is considered to undermine the sovereignty of the country, no matter how objective it is, may violate the provision in Article 23 of the Basic Law or the draconian laws of the future SAR Government and the person who has made it will then be convicted on an unwarranted charge.



	As a matter of fact, the definition of freedom of speech in foreign countries is very broad.  The American press can report on the independence of Hawaii from the American Government.  Event the Canadian press can report and comment on the separation of Quebec from Canada.  This kind of reports have not been regarded by the local governments as acts of subversion against the country or advocacy of independence.  According to the spirit of the common law, only sedition with a view to instigating violence against the existing political power is in violation of the law.  But in China, the situation is very different.  Under the policy of one party dominance, the Government requires that expression be standardized and imposes strict control on the mass media and the journalists.  In other words, the media policy under one party dominance and the major principle of freedom of the press are perforce incompatible and mutually exclusive.  If the future SAR Government cannot fully implement the principles of "one country, two systems" and "Hong Kong people ruling Hong Kong", our future freedom of the press will fade away under the shadow of "one party dominance".



	Mr President, the journalists of Hong Kong themselves should be responsible for defending the freedom of the press.  They should have the responsibility of reporting to the public what happens in society so that the people can understand the actual facts.  We reckon that any reports or comments, so long as they will not lead to any social hazards, should not be banned.  Therefore, the journalists should not flatter those in authority or conduct self-censorship with the approaching of 1997 or when threatened by the comments of Chinese officials.  Otherwise, they will fail in their responsibility as journalists.  As legislators, our responsibility is to voice our opposition against draconian laws and to fight for a reasonable legal framework so that Hong Kong people can breathe in the air of freedom of speech and freedom of the press.



	Mr President, we see that the standard of freedom of the press and of speech in the Mainland is different from that in Hong Kong.  Furthermore, as policies or laws promulgated by the Chinese Government are virtually empty words, and its officials can always "say one thing and do a different thing", it is difficult for the people to see what to follow.  Pessimistically, I foresee that journalists in Hong Kong may be seen as breaking the law and be convicted when they report and comment on the issue concerning one party dominance.



	Mr President, the Chinese officials have totally disregarded the spirit of freedom of the press.  They intend to deprive us of the right to report news in the future Hong Kong so as to bring in their policy of one party dominance and their way of doing things from Beijing to our future SAR.  Therefore, Hong Kong people, in order to protect and safeguard their future freedom of speech, must strongly reflect to the Chinese Government that the policy of "Hong Kong people ruling Hong Kong" must be implemented in the future SAR.



	Mr President, with these remarks, I support the motion.





DR SAMUEL WONG: Mr President, is it "one country, two systems" or "one country, three systems"?



Indeed, how often do we look at the cliches so common in our society today and ask what they really mean?



Hong Kong has operated under the principle of "one country, two systems" for 150 years.  That is to say policies such as military preparedness, high taxation, socialism, welfare state and so on, so dear to our sovereign power, have not been practised here.  More recently, Hong Kong has become "one country, three systems" as it has joined the network of overseas Chinese, interacting with the other major centres in Los Angeles, Vancouver, London, Taiwan and so on, in a way in which its sovereign power has had no part.



So when we ask if the principle of "one country, two systems" will continue to be adhered to, we ask the question: Will our position as part of the overseas Chinese network remain the same or will we become so much a part of China, where foreign policy is not within our autonomy, that our links with the overseas Chinese network will have to change?  In short, has the third system been given enough thought?



Similar scrutiny needs to be applied to the term "interference".  When our present sovereign power imposed on us its style of democracy, did we regard it as "interference" or was it rather simply an extension of the western culture we had grown up with?  And this is the point.  We now have a culture of our own.  It is not synonymous with British, nor with Chinese culture.



Nowhere was this more evident than in the case of the New Airport.  Hong Kong had a culture in which large engineering projects were handled in a particular Hong Kong way, which traditionally resulted in even the most massive projects being completed ahead of schedule and within budget.  Amongst other things, it often relied upon the ability of our professionals to solve problems as we went along.  The Chinese have a different approach to large engineering projects, so when the airport project was presented to them, it had to be delayed and the target date extended.  The project will not be completed to the original schedule, nor within the original budget.



Now was this "interference"?  I think not.  The Chinese very rightly adopted a protective attitude to ensure the Special Administrative Region (SAR) was not committed to excessive expenditure.  So more problems had to be resolved initially.  This is their culture.  It is sad that the result is the opposite of that intended, namely, the project is delayed and the SAR will be committed to more expenditure than originally budgeted.  But it was based on understandable provision of safeguards and not, I suggest, "interference".  I do hope some lessons have been learned for the Western Corridor Railway.



The moral of this analysis is that much more time has to be spent by both sides learning each other's culture and how to integrate our differences.  Hong Kong's promised "high degree of autonomy" certainly implies that our professional culture should remain intact, yet we need to appreciate Chinese concern for the SAR welfare and they need to understand the culture that has made Hong Kong such an outstanding success and to encourage us to retain it.



To encourage is positive.  But it need not be "interference".



Let me give another example ─ government attitude towards high technology.  The Chinese Government is quite good in this respect.  Two of the three executives who head the country were trained as engineers and the other is a professional.  Enormous efforts are being made by the Government to catch up in technology, to enhance the telecommunications network, to upgrade industry and to learn from the most advanced countries ─ even Hong Kong.



This has never been the case in Hong Kong.  Our position in the world of high tech is entirely due to the efforts of the private sector.  It has taken decades of lobbying by professionals to get the Government to introduce protection of data, to establish Electronic Data Interchange and put effort into high tech support for industry such as a Science Park.  We have still not succeeded in convincing them of the importance of giving adequate administrative training to technologists in the Civil Service, so they can make decisions within the Government without the eternal and expensive trouping off to consultants for opinion ─ and so they can tell when that opinion is flawed.



Only recently, a government-sponsored consultancy cost $2.67 million and reported that one of the options would cost $165 million to provide in Hong Kong ─ when the option concerned already existed here, waiting to be used.  These highly paid consultants had not bothered to find out.  It was the private sector that did so.



I hope that our new sovereign power will encourage the SAR Government to keep more abreast of technology ─ not to "interfere" but to give encouragement.



I therefore give qualified support to the motion.  We expect a high degree of autonomy without interference, but we should also expect understanding and encouragement.  Let us not word our approaches to China in a way that will undermine these.



Mr President, with these remarks, I support the motion as to be amended by the Honourable IP Kwok-him.

MISS CHRISTINE LOH: Mr President, the Honourable Martin LEE has proposed a perfectly clear motion which I fully endorse.  It is hard to quarrel with any part of the motion.  Mr LEE urges the Chinese Government to abide by the promises that have been made to Hong Kong, and also asks Hong Kong people to do their bit to maintain their way of life.



Mr LEE is perfectly right in putting emphasis both on China and on Hong Kong.  The Chinese Government must give the Hong Kong system enough leg-room for Hong Kong people to enjoy their current lifestyle.  When the two systems conflict, China should try to understand the values that underpin Hong Kong's system and not impose its values instead.  On the other hand, Hong Kong people themselves must have the self-confidence to take on the responsibility of autonomy by using each, every and all available channels to explain and press home to China the values that underpin their society, and their way of doing things.



If the "one country, two systems" policy is to work, then the people of Hong Kong need to see that when the two systems conflict that resolution can be based on open and honest dialogue between Hong Kong and China.  Let us take two examples to illustrate areas of conflict that are worrying people here.  I know that my colleagues have alluded to some of them, if I may be permitted to put my start on those two examples as well.



Firstly, there is the unending and unhappy problem of the provisional legislature.  Hong Kong's legal circles are arguing that the provisional body, as currently envisaged by China, would not have proper legal basis according to the way Hong Kong is used to interpreting constitutions and laws.  China supporters argue that according to Chinese legal thinking, the body will have proper constitutional basis.  Both Hong Kong and China may be right in their own contexts.  This illustrates a case of conflict because the concept of law is so different in the two systems.



Secondly, there is the much talked about CNN interview of the Director of the Hong Kong and Macau Affairs Office where he was asked about China's view of freedom of expression.  His remarks about China's policy of "no two Chinas" sparked concern here that Hong Kong's freedoms could be curtailed after 1997.  Again, we see a case of conflict between the two systems.  The Chinese Government regards certain official policies as absolute and does not tolerate public dissent.  In Hong Kong, people are used to speaking up against government policies, indeed, we are used to taking open and visible actions to press for changes.



In both examples, China may have real difficulties understanding and accepting Hong Kong's ways of doing things.  However, its Government is committed to try very, very hard because of its policy of allowing a second, and fundamentally different, system to flourish within one country.  China must show generous flexibility, otherwise what chances has the smaller second system got, to survive in the shadow of the mighty People's Republic?



Whilst we ask China to accept our way of life and not interfere, Hong Kong people too must play their part.  They must be prepared, collectively, to explain and assert their system.  There is no point in concluding that Hong Kong will enjoy less freedoms after 1997 and thereby debilitate ourselves in its defence.  If we become resigned to a less free life, and not continue to exercise our freedoms, then we will have less freedom.



It is for this reason that I cannot support the Honourable IP Kwok-him's amendment, the purpose of which is to ask us to support the work of the Preparatory Committee.  Well, we might be prepared to support its work if we can see that the Committee is actively trying to address and resolve areas of conflict between the two systems.  Instead, so far, what we see is that the Committee seems to find it easier to adopt China's values and way of doing things, rather than assert and explain Hong Kong's ways.  Hopes bring eternity.  I hope that the Members of this Council who are also members of the Preparatory Committee will assert themselves more and explain and assert Hong Kong's values and ways of doing things.



I also cannot support the Honourable David CHU's amendment.  Of course, we are pleased that the Chinese Government will ensure that central government departments and provincial governments will be prohibited from interfering in Hong Kong's internal affairs after 1997.  However, that is not quite the point of Mr LEE's debate today, so let us not get too diverted from the subject at hand.





Mr President, as for the Honourable LEUNG Yiu-chung's amendment, I do have the greatest sympathy for it, but I wonder why it is necessary at all.  Surely, Mr LEE's motion allows Mr LEUNG to include the various points he wants to make without going for an amendment which, as it stands, is somewhat of a dog's dinner in the way it is worded.



It would be helpful if Mr LEUNG can better phrase his amendment to state more clearly what he is asking us to endorse.  Is he implying that the Basic Law should be amended so that the Court of Final Appeal should have the final right to interpret the Basic Law itself, or might Mr LEUNG be referring to some specific sections, like the contentious reference to "acts of state"?



As to the second limb of the amendment, is Mr LEUNG implying that the Chief Executive and legislators should all be directly elected by universal  suffrage?  Further, it seems that Mr LEUNG is saying that Chinese national laws applying to Hong Kong should be interpreted with reference to international human rights standards where relevant.  If that is his intention, this is a new and interesting idea which should be explored.



Whilst Mr LEUNG has explained his amendment in his speech, I wished the amendment is more clearly worded so that I do not need to second-guess what it is trying to say.  I feel strongly that legislators should not have to guess the meaning of any amendment put to us.



Finally, I would have preferred that the word "indiscriminately" was dropped from the amendment.  China should not interfere at all except in foreign relations and national security, whether discriminately or indiscriminately.



Mr President, with the above reservations, I am prepared to support Mr LEUNG's amendment to Mr LEE's motion.





MR NGAN KAM-CHUEN (in Cantonese): Mr President, Confucius said, "A wise man is never cheated, a virtuous man is never worried and a courageous man is never afraid."  We still have 300-odd days to go before Hong Kong will revert to her motherland.  We should not be cheated, worried or afraid in order to ensure the smooth establishment of the Hong Kong Special Administrative Region (SAR) and achieve a stable transition.



	The Sino-British Joint Declaration (SBJD) embodies the promise of both the Chinese and British Governments on "Hong Kong people ruling Hong Kong with a high degree of autonomy".  The formulation of the Basic Law has reflected the spirit of the SBJD.  Therefore, in order to have a smooth transition, we have to base our endeavour on the SBJD and the Basic Law.



	The SBJD stipulates that the Hong Kong SAR shall enjoy a high degree of autonomy.  This means that, apart from national defence and diplomatic matters which will come under the administration of the Central Government, the Hong Kong SAR shall enjoy administrative, legislative and independent judicial power and the power of final appeal.  The SBJD was formally signed on 19 December 1984, and later it was registered with the United Nations in accordance with section 102 of the Charter of the United Nations so that the whole world was informed.  The Chinese Government has made a solemn promise to the whole world concerning a high degree of autonomy for Hong Kong and it has the obligation to carry out this responsibility.  During these 12 years, it is clear to all that the Chinese Government has been upholding the Joint Declaration.  The Basic Law, a constitutional document for the future SAR, has codified the extent of the high degree of autonomy in Hong Kong and has further ascertained the concepts of "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy".  The Basic Law is a piece of nation-wide legislation.  It is binding on all the provinces and cities in China so as to protect the high degree of autonomy in Hong Kong from being eroded.



	It took five years for the Basic Law to be formulated.  It was the result of discussions after extensive and exhaustive consultations in Hong Kong.  The Basic Law has inherited the spirit of the SBJD, portraying a blueprint of "Hong Kong people ruling Hong Kong with a high degree of autonomy".  It should thus be respected, protected and implemented.



	Mr President, the original motion of the Honourable Martin LEE has deviated from the SBJD and the Basic Law, and he has interpreted the "one country, two systems" in his own way.  His words are grand, but they are just like mirage and too unrealistic to believe, and they have no positive meaning in terms of promoting the smooth transition of Hong Kong.  Also, he deliberately creates an atmosphere of distrust between Hong Kong people and the Chinese Government, and this is detrimental to the setting up of the future Hong Kong SAR.



	People speak rashly because they do not have to bear any responsibility.  During the last phase of the transitional period, some people claim Hong Kong should be ruled by Hong Kong people.  However, on the other hand, they have turned a deaf ear to the solemn promise by the Chinese Government to protect the high degree of autonomy in Hong Kong, and they also have ignored or interpreted the SBJD and the Basic Law the way they please.  It is absolutely not constructive, or rather, not conducive to the smooth transition of Hong Kong by offering tongue-in-cheek remarks.  These people like to put on a show and damage the reputation of Hong Kong.  This is definitely not to the advantage of Hong Kong people.



	Whether the objectives of "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy" can be achieved will depend on the support of Hong Kong people for the SBJD and the Basic Law.  We have to act in accordance with the provisions of these two documents, and to protect the rights and legal processes which our law has conferred on us so as to promote the democracy and freedom of Hong Kong.



	Mr President, with these remarks, I support the amendment of the Honourable IP Kwok-him.





DR LAW CHEUNG-KWOK (in Cantonese): Mr President, Hong Kong is now in the final stage of the run-up to its return to China.  Many Hong Kong people are still concerned about China's administration of Hong Kong in the future.  At present, interference in the affairs of Hong Kong by the Chinese Government comes directly and indirectly.  So far as direct interference is concerned, it can be said that the people of Hong Kong are highly vigilant towards it and are bold to express their opinions.  Indirect interference is nevertheless rather ambiguous and comes in a devious way.



	I am of the view that the Chinese Government should strictly abide by the principle of "one country, two systems".  All government departments should exercise restraint and they should be minded to prevent any attempt at interference in Hong Kong.  I will give two substantive examples in the following to arouse the concern of the Chinese Government in order that the situation can be improved expeditiously.





	On 21 May a local newspaper reported that the Shenzhen Special Economic Zone Times had published an article written by a doctor of philosophy at the Policy Research Division of the People's Bank of China.  In the article it was stated that China had adopted special policies on the circulation and use of Hong Kong dollar in the Shenzhen Special Economic Zone since 1982 and that this was naturally meant to create the milieu for the eventual circulation of both Renminbi and Hong Kong dollar in the two regions.  The author also pointed out that the policy in respect of the circulation of Hong Kong dollar in Shenzhen will remain unchanged following the return of Hong Kong to China.  He even added that Shenzhen should take the lead to initiate expeditiously the formulation of policy to facilitate the circulation of both currencies in the two regions.



	I was very upset by this article with policy implication.  It shows that officials of the central bank of China are openly advocating government interference in the currency system of Hong Kong after 1997.  This is a clear violation of Articles 22, 110 and 111 of the Basic Law.

		

	The second example is the recent shareholding changes in the Cathay Pacific Airways Limited (CPA) and Dragonair.  Chinese state enterprises, namely, the China International Trust and Investments Corporation (CITIC) and the China National Aviation Corporation (CNAC) have consolidated their control over the two local airline companies.  In recent years, these state enterprises, which are under the State Council of China, have significantly increased their participation in the territory's aviation industry, container terminal industry, shipping industry, telecommunications industry and other infrastructure or facilities.  It is certainly a commercial strategy of Chinese state enterprises to invest in these franchised businesses that yield handsome profits.  However, it is crystal clear that this move also carries strategic significance politically.



	It is necessary for Hong Kong to continue improving the economic environment which ensures free competition.  It is never my wish to see Hong Kong turning from an economy manipulated and monopolized by British private capital to one manipulated and monopolized by Chinese state capital.  Nor is it the wish of the citizens of Hong Kong and international investors to see this development.



	Chinese state enterprises invest in franchised enterprises in Hong Kong with the consent of the Hong Kong Government.  At the meeting of the Legislative Council Panel on Economic Affairs on 24 June, the Government tabled a document on shareholding changes in CPA and Dragonair.  Among other things, the document pointed out under paragraph nine that "the wider stability and continued prosperity of the aviation industry in Hong Kong is further strengthened by the involvement of CNAC as a full partner in Dragonair".  That was the position of CPA but it was also indicated in the document that the Hong Kong Government assented to this position.  I am very much shocked by the negative implication this statement carried and that is: the stability and continued prosperity of the aviation industry in Hong Kong would not be maintained without the involvement of CNAC.  



	I call on the Hong Kong Government and the Chinese Government to give a detailed explanation on this issue.  Why is it that the stability of the aviation industry of Hong Kong will be further strengthened only with the involvement of CNAC?



	Lastly, I would remind the Chinese Government that it should particularly implement in earnest the provision in Article 22 of the Basic Law which reads, "No department of the Central People's Government and no province, autonomous region, or municipality directly under the Central Government may interfere in the affairs which the Hong Kong Special Administrative Region administers on its own in accordance with this Law."  "One country, two systems" is a great notion which has never been tested in the history of China before.  My view is that every Hong Kong citizen should show patience in order to give the notion a chance and every one should do his part and devote his efforts to make it successful.



	With these remarks, I support the original motion of the Honourable Martin LEE and the amendment of the Honourable IP Kwok-him.  Thank you. 

	



MR LO SUK-CHING (in Cantonese): Mr President, when we are having this debate on the motion on the "implementation of one country, two systems" today in the Legislative Council, it is worthwhile to look back on the events of more than 10 years ago.  In the 1970s, when Britain sensed that her lease of Kowloon and the New Territories would be expiring soon and that her colonial governance would become more and more difficult, she made attempts from time to time to sound out the Chinese position and attitude on resolving the problem of Hong Kong's future.  In March 1979, Mr DENG Xiaoping explained to Governor MacLEHOSE during the latter's visit to China the policy of the Chinese Government that China would resume the sovereignty of Hong Kong.  He also put forward the concept of "one country, two systems".  Thus, China will adopt the policy of "one country, two systems" in handing the Hong Kong issue to keep the original system and way of life in Hong Kong unchanged.  That the laws (of Hong Kong) will basically remain unchanged has been carefully deliberated by the leadership of China, and it was proposed on the basis of the situation of China and the long-term development strategy.  It is not an expedient measure.  This policy is formulated both for resolving the problem history has left over so as to achieve the great objective of the unification of China, and for tying in with China's national policy to reform and open up.  This policy was not achieved by Britain as a result of her negotiations with China in 1982.  In fact, at that time not only Britain but also the international community and the various sectors of Hong Kong queried the feasibility of this policy.  After more than 10 years in the transition, more and more people today believe that with this principle of "one country, two systems", Hong Kong can have a smooth transition and will continue to maintain her prosperity and stability.  At present, there are only some 300 days or so before 1997, and not only has the confidence of Hong Kong people not shaken, it is increasing by the day.  Even those whose stand is anti-China or anti-communism have to admit this.



	In order to implement the "one country, two systems" policy, Hong Kong must have "a high degree of autonomy".  But who will be governing Hong Kong then?  The leadership of China knows it very well that it is impossible for the cadres of China long brought up under the socialist system to deal with the way Hong Kong works under its capitalist system.  If that were to be the case, Hong Kong's future would be destroyed, and China's development would also be adversely affected.  Of course, it is also impossible for Britain or her agents to continue to govern Hong Kong.  Although Britain and her agents had had such a dream, as seen in their proposed idea of "giving up sovereignty in exchange for the power of governance".  However, as this was only a wishful thinking and it was against the interests of the country and the people, it was turned down early by China.  What remains is only the policy of "Hong Kong people ruling Hong Kong", and this and only this is the best policy.



	Since China's policy in achieving a smooth transition in Hong Kong has been aptly implemented, over the last decade or so, there has not been any major disturbances.  Although tens of thousands of people have emigrated to overseas countries every year, there has not been anything like an exodus of refugees "taking to the raging sea".  When we examine the population movement records of Hong Kong over the last few decades, we can find that having tens of thousands of people emigrating to other countries is really a normal phenomenon, given such an open city as Hong Kong.  Moreover, in recent years, there have been quite a large number of emigrants returning to Hong Kong.  Over the last decade or so, the Hong Kong dollar has been a stable currency, and there has not been any major fluctuations in the economy.  Thanks to the open policy of China, Hong Kong has time and again been immune to the impact of international recessions in this later period of transition, which makes it possible for Hong Kong to enjoy steady growth every year, and for people's livelihood to improve with time.  Hence, people's minds are more and more at ease.



	We must be vigilant even in time of peace, and cannot disregard certain factors that may lead to instability.  We cannot ignore the fact that a small band of influential people in Hong Kong with ulterior motives may create disturbances to achieve their sinister purposes.  Clearly, there are in Hong Kong at least three reasons for stirring up such troubles: 1. The colonial rulers seeking to continue to maintain their political and economic interests in Hong Kong after 1997 would perhaps create certain disturbances or sow the seeds of instability in order to gain some bargaining chips in their negotiation with China or to prepare a favourable environment to cultivate their agents so as to continue their rule.  2. The United States, which sees China as her main opponent, would not miss any opportunity to test the strength of China.  Thus, the "Hong Kong card" has undoubtedly become a convenient trump card for the game.  3. The Taiwan authorities, inclined to seek independence for Taiwan, may echo the ideas of their associates in Hong Kong with a view to promoting Hong Kong as an independent political entity.



	These people may not enter the arena undisguised.  Very often, they will find some agents to chant some high-sounding or awe-inspiring slogans, posing as "defenders of democracy", "human rights fighters" or "patriots", with the purpose of creating confusion and dissension among Hong Kong people.



	On the other hand, we cannot exclude the possibility that in some departments under the Central Government of China or under some provincial or municipal administrations, there are powerful people or their agents who would not abide by the Basic Law and stretch their arms to "play a part in Hong Kong matters" indiscriminately.  The Basic Law is the mini-constitution of Hong Kong, the legal principles of which are based on the constitution of China.  Not only that Hong Kong has to comply with the Basic Law, but all the various departments in China responsible for Hong Kong affairs must also abide by it.



	Therefore, we the people of Hong Kong must be alert and unite together.  We must actively take part in the forming of the Special Administrative Region (SAR) Government and implement the principles of "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy" according to the Sino-British Joint Declaration and the Basic Law, and to safeguard the fruit of our prosperity and stability.



	Mr President, with these remarks, I support the amendments proposed by the Honourable IP Kwok-him and the Honourable David CHU.





MISS EMILY LAU (in Cantonese): Mr President, I speak in support of the Honourable LEUNG Yiu-chung's amendment but I oppose the amendments of the Honourable David CHU and the Honourable IP Kwok-him.



	It is in fact very hard to object to the Honourable Martin LEE's original motion.  As the American saying goes, you cannot object to a mother's love and the apple pie.  I believe that when you talk about the concepts of "one country, two systems" and "Hong Kong people ruling Hong Kong", even the Chinese communists will support them and the pro-communist Members will do the same.  In fact, everyone supports these concepts.  What is really meant by "one country, two systems" and "Hong Kong people ruling Hong Kong"?  I think Mr LEUNG Yiu-chung has attempted to set down some criteria under very difficult circumstances.  If these criteria cannot be met, there will be no "Hong Kong people ruling Hong Kong with a high degree of autonomy".  It is just as simple as that.  The criteria include having the government and the legislature returned by direct election; and our judiciary should have the final power to interpret the whole set of the Basic Law as provided by the international convenants.  Of course, I believe Mr LEE also remembers that the Sino-British Joint Declaration has mentioned that our Court of Final Appeal has the power of final judgment.  But if this Court of Final Appeal lacks even the power to interpret the whole set of the Basic Law, what is the significance of this power of final judgment?  Therefore, I believe that Mr LEUNG Yiu-chung has helped to outline some boundaries but once these boundaries are set, the topic of our debate will become more controversial.  If we only say that we support the concept of "one country, two systems", I believe if DENG Xiaoping were sitting here now, he would express his support for it.  Why do we need a division then?  However, if we set down certain criteria, we will be able to judge if the goal has been attained.



	Mr President, among those colleagues who have spoken today, I find one to be most agreeable.  Many of his views are agreeable to me.  He is the Honourable Allen LEE.  I do not always agree with him.  But he has spoken calmly ─ we can listen to it again on the tape ─ and I agree to many of the things that he has spoken of.  He said that many Hong Kong people do not have confidence.  With only 369 days to go before Hong Kong's sovereignty is reverted to China, they do not believe that Hong Kong will have freedom, that Hong Kong will have the rule of law and that Hong Kong will have democracy.  All these are correct and are very agreeable to me.  I believe that Mr Allen LEE sees the whole issue very thoroughly.  He says that the whole issue centres around the issue of "confidence" and whether we trust the Chinese Government but he also points out where the problem lies, that is, "we do not trust the Chinese Government".  Why do we not trust it?  That is because the Chinese Government has made many promises and has repeatedly led us to feel that we have been cheated ─ I hope you will not interrupt my speech by saying that I should not have said "cheated".  Well, I did say "cheated".  This is because it has promised us that "Hong Kong people will rule Hong Kong with a high degree of autonomy" and it has also said that the Government can be formed by the people of Hong Kong themselves.  Mr President, you also know how the future government is to be formed.  You may have a part in it but I will not.  I believe that between five and six million of us will not have any part in it.  The decision is imposed on us in this way.  I believe the Legislative Council will not have any part in it either.  ZHOU Nan has spoken in public that he hopes over half of us will take part, which means there is little chance for the other half.  As the government will be formed through a selection process or a political selection rather than selected by the voters, how can the people believe that there is "a high degree of autonomy" and that "Hong Kong people will rule Hong Kong"?



	Dr the Honourable Anthony CHEUNG has just quoted the words of Mr CHENG Ka-shun, who is among the richest persons in Hong Kong.  Two weeks ago he responded to Director LU Ping's speech made when he visited Singapore.  Director LU Ping said that one of the main jobs of the Hong Kong and Macau Affairs Office in future will be to fend off those people who seek to interfere in the affairs of Hong Kong.  Mr CHENG and other rich people have raised $100 million to set up the "Hong Kong Better Foundation" of which he is the chairman.  Mr CHENG responded at that time by asking how Director LU can fend off with only two hands so many "imperial kinsmen" who want to come to Hong Kong to establish unprincipled connections and to seek privileges.  Is it that only the wealthy are afraid of their intervention?  I believe that even the ordinary people who are of few means are also very scared because when the "imperial kinsmen" come, our present lifestyle will be changed.  They are afraid that when applying licences and dealing with the Government in future, we have to offer a lot of money or seek connections in order to get things done.  Mr President, I believe what the people are afraid of is the intervention of the Chinese Government.  Mr David CHU has just said that we should not be worried just because certain people have said something.  I do not believe the Hong Kong people would be that naive.



	The question remains that we have to take a positive approach which I do agree, but we also have to strive for attaining the criteria that Mr LEUNG Yiu-chung has just set down.  These are very simple and basic criteria which, I believe, are not exhaustive.  If even these basic criteria cannot be attained, anyone can make empty promises and vainly talk about "a high degree of autonomy with Hong Kong people ruling Hong Kong".  Once they are compared with the criteria, we will see whether these policies have been put into practice.  Therefore, I believe there is little meaning just to talk about "a high degree of autonomy with Hong Kong people ruling Hong Kong" by raising a motion as plain as a glass of pure water.  In particular, as we are approaching the "emergency" stage, why do we still refrain from speaking out the words in our minds?  Therefore, I support Mr LEUNG's views but I think perhaps he can be a bit more "caustic" because at present so many people like to "sit on the fence" and avoid declaring their standpoints as they hope to secure a future.  Actually, looking forward to a future is not a bad thing but I believe the most important thing is to let the people know whether this group of people who want to become politicians have the integrity, stand and courage to tell others what they believe is true rather than talking evasively about "a high degree of autonomy" in the hope of fooling others.  I believe it is most important that every motion debate in the Legislative Council can let everyone declare his stand clearly and therefore I strongly support Mr LEUNG Yiu-chung's amendment.  It is a very good amendment.  I even consider it not thorough enough.  Only in so doing that the people's eyes can be brightened through motion debates.



	At present, the more people tell us to be more realistic and the more people tell us not to speak so sharply, the more we have to do so.  Mr President, perhaps my words will make you feel rather uneasy but I, Emily LAU, is an out-spoken person and you also know that.  When I see things I believe to be true, I will say it out.



	With these remarks, I support Mr LEUNG Yiu-chung's amendment.



PRESIDENT: I think I need to study your speech, Miss LAU.  The expressions are meant to reflect on a Member's character.





MR CHAN KAM-LAM (in Cantonese): Mr President, in view of the special circumstances of Hong Kong, the Chinese Government has worked out the idea of "one country, two systems" as an answer to the question of Hong Kong.  This very politically innovative idea has been affecting the daily lives of six million Hong Kong people for the last 10 years or so.  The idea will work its way through 1997 and lead the Hong Kong Special Administrative Region (SAR) Government into the year 2000 and beyond.



	Unfortunately, some opinion leaders in the community have either deliberately split "one country" and "two systems" into two separate items, or emphasized "one country" but overlooked "two systems", or they have just talked about "two systems" and ignored "one country".  The Honourable Martin LEE suggested that a significant hidden meaning in "one country, two systems" is that there is a tendency for mainland China to "interfere".  This is a complete distortion of the meaning of "one country, two systems"!  Since Mr Martin LEE construes "one country, two systems" in such a way, how can we expect him to interpret the idea accurately and rationally?



	I suggest that those who truly want to understand and get to know "one country, two systems" should understand the idea as an integral whole before they can clearly see the problems Hong Kong people are facing now.



	Why "two systems"?  This is because the Chinese Government has taken into consideration the need to preserve the good qualities of the social system of Hong Kong.  So, the idea of "one country, two systems" has been clearly laid down in black and white in the Sino-British Joint Declaration and the Basic Law.  After Hong Kong reverts to China, the Central Government will empower the SAR to implement, according to the Basic Law, "Hong Kong people ruling Hong Kong with a high degree of autonomy".  Under the protection of the Basic Law, Hong Kong people will enjoy more freedom and democracy than they currently do under the colonial government.





	The Honourable CHEUNG Man-kwong said what is provided in black and white in the Basic Law has vanished and has been fading.  I disagree.  For him, I would say the image of the Basic Law should be darker because it has been smeared by others.



	There is no doubt that the Chinese Government will defend the principle of "one country, two systems".  It has in fact indicated to the world time and again its determination to do so.  However, some people are against the idea of "one country, two systems".  They go to other countries to lobby and say, in an irresponsible manner, that "one country, two systems" and "Hong Kong people ruling Hong Kong" have existed in name only, and that after 1997, the executive, legislative and judicial organs of Hong Kong will be controlled by a puppet government which is itself under strict control.  Hence the future government will not only be unable to protect the interests of Hong Kong people, but will in fact also deprive them of their rights.



	Today, Mr Martin LEE said that he could not "see clearly the possibility of the implementation of 'one country, two systems' after 1997".  He said, "The prospects of 'one country, two systems' are not only clouded but also deplorable ......"  So, it seems that the prospects of Hong Kong are in great peril!



	And there are those who claim that the Chinese Government will dismantle the Legislative Council and there will be no through train.  Thus, Hong Kong's status as an international financial centre will be adversely affected.  It will no longer be a promising financial centre in the Asia Pacific region.



	Recently, I met some friends who have settled in Canada.  The first thing they uttered was the question: "Since there is no press freedom, and Hong Kong businessmen have betrayed Hong Kong, is Hong Kong in a big mess then?"  I believe those who have a lot of foreign contacts have had that experience.



	Out of their own selfish political interests, these people I mentioned have tarnished the image of Hong Kong with all their might before the foreigners.  They do this just to solicit for themselves more support from foreign countries and gain for themselves more political capital.  To them, the long-term interests of Hong Kong rank second only.  There are even those who say that, if necessary, they will after 1997 go to the United States and Canada where there are more Hong Kong emigrants to collect donations and return to Hong Kong to fight.  What good can they do for Hong Kong in requesting Western countries to interfere with Hong Kong's affairs, bending their knees before foreign countries for pity, and spreading rumours that Hong Kong is unstable?



	Some have also propagated alarmist talks in Hong Kong.  They say that the Chinese Government is poking its nose into all aspects of Hong Kong's affairs, that there will be a big retrogression is democracy in Hong Kong after 1997, and that another colonial rule will begin as soon as Hong Kong reverts to Chinese rule.  When people celebrate the reversion of Hong Kong to rid Hong Kong of its shame, they cry for "reflecting on the reversion".  When our descendants look back on today in history, they will realize that they can live in prosperity all because of the "one country, two systems" arrangement.  When they find that their elders were trying to smear the idea of "one country, two systems", they will surely feel sad.



	Mr President, the Democratic Alliance for the Betterment of Hong Kong and I hope that all Hong Kong people can be of one heart and one mind in joining as a united front on the democratic road with patriotism and the love for Hong Kong.  We hope they will uphold the Joint Declaration and the Basic Law, support all preparatory work for the SAR, and work for our future!  I urge that all the six million Hong Kong people do some soul-searching from today onwards to think about how to do one thing for Hong Kong in the remaining 369 days.  I believe getting to know "one country, two systems" and the Basic Law is a good start.



	Mr President, although a motion debate with no substantial meaning is in progress in the small hours, the debate can at least help us distinguish between what is right and what is wrong.  I thought many Members would care to stay to listen.  However, it looks that Members are more interested in the European soccer match than the debate on Mr Martin LEE's motion.  Perhaps this is the political culture of Hong Kong!



	I so submit.  Thank you, Mr President.





MR CHIM PUI-CHUNG (in Cantonese): Mr President, our debate is one matter but outside this Chamber, the Czech team has won the soccer match by six to five with penalty kicks.  (Laughter)





PRESIDENT: Please speak to the question.





MR CHIM PUI-CHUNG (in Cantonese): At the Legislative Council sittings in the past five years, the Honourable Martin LEE has always had his own political motions.  Now he is considered a leader by the democrats.  This is his personal honour, his personal achievement; and he has taken upon himself to represent the interests of some Hong Kong people.  When I visit a foreign country, many people would ask me whether Mr Martin LEE will leave Hong Kong after 1997.  My answer (this is the second time to mention it today) is that if Mr Martin LEE really expresses his views on Hong Kong affairs, the Chinese Government, the future sovereign power of Hong Kong, can absolutely allow such views.  But if Mr Martin LEE attempts to create another power with the aid of foreign forces, it will not do the Hong Kong people any good and Mr Martin LEE will learn a lesson from history himself.



	The people of Hong Kong have in fact been led by the media or some Members to feel a great deal of anxiety.  On the other hand, we should ask ourselves what attitudes the people held towards China and how they thought of China in the past years.  The Chinese leaders have said they hope that the river water will not interfere with the well water.  At the same time, they also understand that their own system is the communist system.  Although the Chinese Government has labelled their communist system as "socialism with Chinese characteristics", they understand that their system is still bettering itself or evolving to cope with the world trend.  The so-called democrats should also ask themselves seriously whether China has owed them anything.  Up till now, the so-called dissidents in China have been punished for posing a threat to the Chinese leaders or in some other aspects or for holding different views, but these incidents have nonetheless not posed any direct threat to Hong Kong people.  After the June 4 incident in 1989, as Hong Kong people were very much aware of the development of the incident, they have also been under the more direct influence of the media.  I brought it up with the Chinese leadership that in the past 46 years, along with the numerous political struggles within the senior leadership in the Chinese Communist Party, the people have been influenced by those political conflicts and the volatile political atmosphere.  If the Hong Kong people want to understand this point, they must first understand these have always been the characteristics in the Chinese leadership.





	Of course, they will also improve with time, but the attitudes of the so-called democrats are fault-finding, slanderous and even insulting.  What can this gain them?  You have the guts to humiliate and slander against others, but when the other party launches a counter-attack, you cry "help".  I very much appreciate your spirit of making martyrs of yourselves and you may die without regrets.  Yet, you cannot lead the general public along with you.  What benefit will they get?  You may one day become martyrs and at least you will have a national flag over your dead body, but the ordinary people will have nothing.



	Therefore, we should analyze the matter from two angles.  When I visit a foreign country, of course, I cannot be so popular as Mr Martin LEE.  Nevertheless, take for example when I visited Vancouver and was interviewed by the local radio stations there such as the "Overseas Chinese Voice Broadcasting", I naturally expressed my personal views on certain matters.  At the same time, I also analyzed the situation in Hong Kong with an unbiased attitude.  I think that the situation in Hong Kong is not as pessimistic as you imagine.  The Chinese Government only wants to take over a creative Hong Kong which will progress alongside with China.  It would absolutely not want Hong Kong to become its burden.  And now, all the words of the so-called democrats only make the Chinese leaders wary.  Consequently, although they originally planned to let "Hong Kong people rule Hong Kong", now they have to find those Hong Kong people who are obedient to them to rule Hong Kong.  Therefore, this has nothing to do with what we strive for, but rather it is the consequence of their being antagonistic.  Some of you are parents yourselves.  If the children are constantly fighting their parents, will the parents feel good?  Some of you are teachers.  If a student is very clever but is constantly confronting you, will you praise him for being good and award him 100 marks?  You will, of course, not be lenient with him.



	If you have good ideas, the Chinese leaders may not adopt them right away, but at least they will formally accept them.  Although I am not in a position to put in a good word for today's Communist Party of China, in fact, it is very open-minded and very open to well-meaning criticisms.  As for vicious slanders, I do not think anyone would accept them.  Therefore, I very much hope that most people in Hong Kong would follow the example of Members of the Legislative Council.  If there are good ideas, they should hold dialogues.  If fact, the highest state of politics is for all parties to have more dialogues and make more compromise in the hope of reaching their individual goals together.  But if there are fights and confrontation all the time, we will only find ourselves in one situation, which, I dare say, enables the British Government to reap the most benefits.  In the course of withdrawing from Hong Kong, the British Government is able to stir up direct confrontation between Hong Kong people and the Chinese Government.  But what do we get out of it?



	Therefore, I hope that everyone, no matter whether it is Mr Martin LEE or the Honourable SZETO Wah, will really consider the interests of China and with your understanding and patience, assist China to find a channel of communication and dialogue.  And then, you can put forward your formal and constructive ideas.  If politicians are only railing and criticizing China in the hope of confusing Hong Kong people to reap benefits, I do not think it will be any loss in not involving in this kind of politics.



	Mr President, I very much hope that in future our debates will all be constructive.





MR AMBROSE LAU (in Cantonese): Mr President, the Hong Kong Special Administrative Region (SAR) Government will be set up in July next year and it is going to implement the policy of "Hong Kong people ruling Hong Kong with a high degree of autonomy".  The Chinese Government will also adopt the principle and policy of "one country, two systems" to ensure that the way of life of Hong Kong people will remain unchanged in the next 50 years.  Every Hong Kong citizen should really have an easy and pleasant mood to welcome this historical moment.  However, why are there always some people who are so apprehensive, suspect that the Chinese Government will not fulfill its promise and are afraid that the Chinese Government will meddle in the internal affairs of Hong Kong?  I think, after all, this is a matter of confidence.  Confidence is built upon mutual understanding, understanding comes from communication, and communication can avoid misunderstanding.  Many problems of confidence have actually stemmed from misunderstanding over the past years. 



	Since we do not have a crystal ball to predict the future, what difference can it make if we always burden ourselves with anxiety and adopt a skeptical and confrontational attitude?  It is better to adopt an optimistic and positive attitude, and work together to build our SAR on the basis of the Basic Law.







	Mr President, years of communication with the Chinese Government has strengthened my belief that the principles of "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy" are initiated by the Chinese Government and not Britain.  The Chinese Government has repeatedly emphasized that the principle of "one country, two systems" is proposed to solve the problem of Hong Kong.  The purpose of this is not only to maintain the prosperity and stability of Hong Kong, but it is also instrumental to the reform, open policy and modernization of China.  It is also beneficial to the peaceful unification of China over the long term.  Therefore, it is China's policy to implement "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".  China has the largest population in the world.  It is not easy to formulate an important national policy, and to change it is even more difficult.  There is therefore no need to worry the sincerity of the Chinese Government in implementing "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy".



	Mr President, the implementation of "one country, two systems" and "Hong Kong people ruling Hong Kong with a high degree of autonomy" cannot begin until 1 July 1997.  Before that, since the SAR Government has not yet been established, therefore, only the Chinese Government can represent the future SAR Government to negotiate with the British Government on important issues straddling 1997 in Hong Kong.  Examples are the New Airport project, the North-west Railway, other large-scale infrastructure projects, and also the Budget that straddles 1997.  The Chinese Government has reiterated time and again that the above issues will become the internal affairs of the SAR Government after 1997, and the Central Government will not meddle in such affairs.  If anyone thinks it is tantamount to interfering in the internal affairs of Hong Kong when the Chinese Government negotiates with the British Government on behalf of the future SAR Government on issues straddling 1997, then he who says such a thing has reversed the time and space and the roles.  It is because he has ignored that it is Britain who is responsible for the administration of Hong Kong before 1997.  The time of "Hong Kong people ruling Hong Kong" has not yet come, and Hong Kong people still cannot handle their internal affairs with a high degree of autonomy.



	Mr President, the Basic Law has offered adequate legal protection for democracy, the legal system, human rights, freedom and the way of life in Hong Kong after 1997.  We all cherish the spirit of the rule of law.  Therefore, in order to urge Hong Kong people to defend the above rights, the most effective way is to urge them to uphold and defend the Basic law, rather than chanting up some empty concepts or slogans.



	It is natural for Hong Kong people to express their concern for and discuss the affairs of the SAR, and there are numerous channels for them to express their views.  However, if it is proposed in the form of a motion in the Legislative Council under the colonial rule of Britain, the Chinese Government will inevitably consider this as interfering in the sovereign matters of China.  Even if this motion is passed, it will be a fruitless effort.  I still think the best way to express yourself is to maintain a harmonious and helpful relationship with other people.



	Time moves on without stopping.  I cannot but recall a jueshi poem by LI Shangyin: "It is always difficult to find a long rope to tie up the sun.  Things happen like the movements of water and clouds and time brings great changes to the world.  It is impossible to buy the sea from the fairy because it has already changed into fields.  What remains is only a cup of spring dewdrops as cold as ice."  Rather than show a lack of confidence in the future, be unwilling to proceed, and wish to use a long rope to tie up the sun in order to stop the time, it is better to step up communication, proceed positively and unite with all Hong Kong people to co-operate with the Chinese Government.  We should seek common ground while reserving differences and provide help to the Preparatory Committee to build a magnificent SAR on the basis of the Basic Law.



	Mr President, these are my remarks.





MR SZETO WAH (in Cantonese): Mr President, first of all, I would like to respond to what the Honourable CHIM Pui-chung has said.  I did not yell for help.



	A Member has just reminded us that somebody in the past had trumpeted the idea that the sovereignty of Hong Kong could be returned to China in exchange for the right of administration.  After hearing that, I have been thinking who he might be and where he is now.  I have searched my memory and it seems that I can find him in the Preparatory Committee.  Now he has become a patriot.





	A moment ago, a Member repeated what ZHOU Nan had said.  He hoped that half of the Members of this Council would join the future provisional legislature.   I wonder whether that would come true just because ZHOU Nan said so.  But as he said half of the Members of this Council would become members of the provisional legislature, he ought to explain why the rest would not be.  A lot of people have said that the provisional legislature would be returned by election.  Now the Election Committee has not yet been formed, but this point is already mentioned.   It is not that their hands are reaching too far, but that their tongues are!



	In the middle of this sitting, I was paged by a newspaper reporter.  I returned his call and asked him what was up.  I was then told that there was a report saying that the Preparatory Committee met today and reached a decision.  According to their decision, a piece of legislation which has just been passed in Hong Kong could not be put into effect on 1 July 1997.  I asked him which piece of legislation it was and was told that it was the one concerning the use of safety belts in cars!  Why that piece of legislation cannot be put into effect on 1 July 1997?  Does it entail national defence or diplomatic affairs?  Or is it because we are having a transition which is far too smooth that the obligation for one to wear a safety belt when riding in a car will be a satire directed at the smooth transition?  This may be a trivial matter, but it reflects whether "one country, two systems" and "a high degree of autonomy" can materialize.        



	A Member has also expressed that we are now having a smooth transition and there is no exodus of refugees yet.  In mentioning these words, does he mean that there should be an exodus now?



	Some people commented that we were smearing the future of Hong Kong.  But this is something which is in fact difficult to do by mere words.  At eight o'clock early in the morning, people in Canada can watch the television programmes in Hong Kong of the night before.  In both Vancouver and Toronto, there are two Cantonese speaking radio and television stations and six newspapers published in Chinese which people there can buy everyday.  The majority of them carry news about Hong Kong.  So what one or two people said cannot totally substitute for what they themselves have seen and heard about Hong Kong.  The fact will remain the fact and no one can have such magical power to change it.  The Chinese in Canada still maintain close connections with Hong Kong.





	A moment ago a Member said that he has come across a friend from Canada and in their chit-chat he found that his friend did not understand Hong Kong's situation.  But I think his friend knows more about Hong Kong than the Member does because he has turned a blind eye to what he sees and a deaf ear to what he hears.



	Mr President, with these remarks, I support the Honourable Martin LEE's motion.      





DR YEUNG SUM (in Cantonese): Mr President, the Honourable NGAN Kam-chuen just quoted the words of Confucius, saying that a person who is intelligent, benevolent and courageous will not be perplexed, worried or afraid.  As a matter of fact, in the face of the 1997 problem, I also hope that I will not feel perplexed.  But in reality, is it possible that we will not feel that way?



	Following the enactment of the Bill of Rights by this Council, with combined efforts, a lot of colonial laws have also been amended in order to be in line with the Bill of Rights.  Many of these laws were originally meant to discourage and suppress human rights and freedoms, press freedom, broadcasting freedom and so on.  But now the Preparatory Committee wants to reinstate these draconian laws.  May I ask our Honourable Members whether they feel perplexed with human rights protection being dealt such a hard blow?



	I also hope I do not have to worry about our future and I want to be a happy person.  But is it possible?  The Legislative Council constituted in 1995 has earned so much popular support, but it will be dismantled by the Chinese Government under the sole pretext of "three violations" and will be replaced by a provisional legislature which will be in no way directly elected.  Can it not be regarded as a big retrogression in democracy?  If not, can it be regarded as a step forward in democracy?  If the answer is yes, I think there must be some problem with the logic of the person who says so.  



	I also do not want to be afraid of our future.  However, when Mr LU Ping talked about freedom of the press, his first sentence was that everything could be reported.  However, he went on to say that anything about the independence of Taiwan must not be touched upon as this would be contrary to the "one China" principle, and tantamount to raising the issue of two Chinas.  He also stated that one would be allowed "to report" but not "to advocate" the issue.  I am really confused by him.  So "to advocate" and "to report" are so different in the legal context.  In regard to such kind of freedom of the press, will you not be afraid at all?



	In the circumstances, I hope we will not act like an ostrich burying its head in the sand.  I will not give up either, even though I am worried about the future.  I hope that Honourable Members can understand that we want to reflect the worries of the Hong Kong people.  We will not welcome 1997 with a big fanfare.  We will engage ourselves in reflection to express the worries of the Hong Kong people, because the human rights, freedom and democracy of the Hong Kong people have indeed been dealt a heavy blow.  The "high degree of autonomy" of Hong Kong has also been interfered with by the Chinese side in "every possible way".  That is a fact.  In regard to this very fact, we will definitely not retreat but will continue to stay in Hong Kong to face up to the challenge, to fight for "Hong Kong people ruling Hong Kong with a high degree of autonomy" for Hong Kong, and to try our best to do whatever we can do.  This is because the successful implementation of "one country, two systems" and "a high degree of autonomy" in Hong Kong under the sovereignty of China is important not only to Hong Kong, but also to the development of China as a whole.  We must not feel depressed because of the present or future difficulties.  I think that we, as Chinese people, should be courageous and should face up to any difficulties, be firm in our position in Hong Kong and strive for "Hong Kong people ruling Hong Kong with a high degree of autonomy".



	Some people have mentioned "loving the country and loving Hong Kong".  In fact when the Chinese and British Governments signed the Joint Declaration, our group of democrats already stepped forward to support China resuming the sovereignty over Hong Kong.  We are thus in support of the takeover.  On this issue, we reckon that when colonialism or colonial history comes to an end, it should end.  We are in support of China resuming the sovereignty.  We do not think that colonial history should continue.  However, "loving the country" does not mean "loving the Party".  We cannot keep our mouths shut and play dumb simply because the Communist Party is unhappy with our criticizing its actions.  Do you think that can be regarded as "loving the Party"?  On the contrary, this is detrimental to the country.  Can this be regarded as "loving the people"?  On the contrary, this is detrimental to the people.  I opine that we should interpret "loving the country and loving Hong Kong" from this angle: We should not support a party blindly out of the party's interest or personal interest, without daring to criticize it no matter what it has done.  I think this is against public justice and is not the fundamental spirit of "loving the country".  



	Thank you, Mr President.  





MR LEE WING-TAT (in Cantonese): The Honourable Ambrose LAU mentioned the word communication when talking about the problem concerning Hong Kong's future.  He felt that communication is an easier way of solving the problem.  Theoretically speaking, that is quite correct, and no one will disagree.  But the crux of the matter is how to communicate and whether there has been communication.  Last Sunday, the Hong Kong Policy Viewers conducted a survey on the credibility of the Preparatory Committee.  The findings show that over 50% of the respondents gave zero point to the credibility of the Preparatory Committee.  Mr TAM Yiu-chung, our former colleague, evaded this question by saying that it is better not to touch upon this issue, implying that there is no need to discuss it, but I think it is necessary to talk about it.  The score was not given by the Democratic Party to the Preparatory Committee; it came through the scientific survey by an organization and was meant for a group of people appointed by the Chinese Government to deal with the transitional affairs of Hong Kong.  Among these people, 14 are our Honourable colleagues, some have worked with us before and some are relatively liberal-minded.  They should think over in sober earnest why the score of credibility given to them by the Hong Kong people is lower than that given to the Preliminary Working Committee?  Is it because they are not positive, not transparent, not open and not active in their work?  If the Chinese Government or the Preparatory Committee says that their image is "smeared" by Governor PATTEN and the democrats every time they are criticized by the public or the press, it is no doubt an ultraconservative conclusion.  If they regard criticisms as the shadows or conspiracies of their imaginary enemies, they will turn to the shadows of their imaginary enemies and try to hit them, but they can never succeed.  



	Mr Ambrose LAU just now said that the Chinese Government represents the future Special Administrative Region (SAR) Government or the SAR people to negotiate with the British Government over the transitional matters.  I always doubt if what he has said is true, because I am doubtful of the Chinese Communist Party.  The Communist Party, now running the Chinese Government, is the government in power.  But in so far as the mandate from the people is concerned, I am not sure whether it is a government or not.  I have never heard of any existing communist government that was returned by popular or democratic election.  I have no idea whether such a government is supported by all the people.  If the result is still the same after an election, I may fully agree that is the fact.  Therefore, logically speaking, this is by no means applicable to Hong Kong.  Due to political reality, the Hong Kong people may think that we are returning to our motherland and that the Chinese Government is the Central Government of our future sovereign state.  However, can the words of such a government represent the views of the Hong Kong people?  We know the answer from the expression of public views and from the result of scientific surveys on public opinions.  So on this point, I do not quite agree with the viewpoint of Mr LAU.  



	The Honourable CHAN Kam-lam just now mentioned that the Democratic Party or the democrats are fond of fawning over foreigners.  I have no idea indeed who is fond of fawning.  Recently Mr LU Ping, Director of the Hong Kong and Macau Affairs Office, was interviewed by the Western media.  That was indeed a rare occasion in all these years.  In addition, Mr ZHOU Nan was also interviewed by Time Magazine.  However, it is well-known that the two of them do not like to be interviewed by the local press and other news media in Hong Kong.  Are Mr ZHOU Nan and Mr LU Ping particularly fond of disseminating information to foreigners?  Does Mr CHAN Kam-lam think that Mr ZHOU Nan and Mr LU Ping are also fawning over foreign countries?   If even contacts with foreign countries for the discussion of Hong Kong affairs are considered fawning over foreign countries, is that not distortion of fact?  Can we "smear" Hong Kong just by speaking ill of it?  Similarly, can we eulogize  Hong Kong just by praising it?



	No one can prevent the Chinese Government from sending a hundred, a thousand or even 10 000 envoys every day to the United States, Canada and Japan to publicize the good points of China.  But good points cannot be gained simply by means of propaganda.  Any one who has such thinking must have accepted the practice of the Communist Party: The people are shut out from the outside world; neither have they freedom of access to political messages nor freedom of information.  Thus, propaganda can be used for or against anything.  Such thinking has actually come from the kind of enslavement education provided by the Communist Party day and night.  In a free country, if something is good, it is not easy to publicize that it is bad; if something is bad, it is also not easy to publicize that it is very good.  Therefore, I hope that the Honourable colleagues concerned will not think that the Democratic Party is "smearing " the image of China.  



	Sometimes I do not understand why the democrats can have such a great power.  Similarly, I do not understand why the Chinese Government is so afraid of those who advocate democracy, as their number is no more than 20.  Can these 20 advocators of democracy, even with the help of a few hundred democrats in Hong Kong, do so many things?  Are they all wonder women and supermen, all possessing supernatural power?  I do not really understand how these people can have such a great power as to frighten a government with 40 million party members and a strong military force.  We have no guns but only our mouths which will state the facts and express the views of the people.  



	There are just over 300 days left before Hong Kong returns to China.  I share the feelings and views of Dr the Honourable YEUNG Sum.  For most of the time, many people have mixed up the interests of the party with those of the country, the nation, and the people.  I love my own country, I love my compatriots but I do not love the Communist Party.  Why must I love the Communist Party?  This Party has not got the mandate from the people to form the government.  This Party will arrest those who advocate democracy.  This Party likes to hear words pleasant to their ears, and hates to hear what they do not like to hear.  Why must we love it?  Why should we equate the interests of the Party with the long-term interests of the Chinese people, our compatriots?  I can never understand this logic.  The only logic is that certain people have succumbed to political reality.  They do not think over the question but paint the reality as an ideal.  Therefore, to consider that the Chinese Communist Party represents the interests of all the Chinese people as well as the long-term interests of the whole Chinese nation is something.  I can never agree.  



	Thank you, Mr President.  





MR CHAN KAM-LAM (in Cantonese): Mr President, the Honourable LEE Wing-tat has just mentioned my name, saying that I have talked about matters concerning the Democratic Party or the democrats.  In fact, I have never mentioned the Democratic Party or the democrats in my speech.  Therefore, I would like to raise a point of elucidation.



PRESIDENT: Mr CHAN Kam-lam, is it a point of order or a point of elucidation?





MR CHAN KAM-LAM (in Cantonese): It is a point of elucidation.





PRESIDENT: Mr CHAN Kam-lam, are you trying to explain the point that was misunderstood by Mr LEE Wing-tat.  You have my permission to do so; simply explain it and not making a speech as a rebuttal to what Mr LEE said.  Explain that part which has been misunderstood. 





MR CHAN KAM-LAM (in Cantonese): Mr President, Mr LEE has noted that somebody said the Democratic Party and the democrats bad-mouthed Hong Kong whenever they went abroad.  But I have never mentioned the Democratic Party or the democrats in my speech.  Therefore, I would like to explain this point.  If Mr LEE thinks what I say is really what they have done, I will not raise any objection.  But I have never said in my speech what he alleged to have been said by me.



	Thank you, Mr President,





PRESIDENT: Did you refer to the Democratic Party or the democrats in your speech?





MR CHAN KAM-LAM (in Cantonese): Mr President, I have mentioned neither the Democratic Party nor the democrats in my speech.





MR MARTIN LEE (in Cantonese): Mr President, five minutes are, in fact, not enough since there are three amendments but I will be quick.



	Some Members support my original motion, but they also support the amendment of the Honourable IP Kwok-him.  This greatly puzzled me, and so I walked out of the Chamber just now, not for the rest room or the soccer match, but to ask my friends from the Association for Democracy and People's Livelihood (ADPL) if I heard it wrong.  They said I did not get it wrong and added that the amendment merely deleted a small part of the original motion.  I hope they can read it clearly.  A total of two clauses are deleted.  One is "and to refrain from interfering in Hong Kong's internal affairs"; that is to say, if Members support Mr IP Kwok-him, this clause will be deleted.  The other is "to safeguard democracy, the rule of law, human rights, freedom and our way of life".  If friends from the ADPL do not think much of this clause, they may as well support its deletion but please do not say that they support my original motion.  Why do they not simply support the amendment of Mr IP Kwok-him and refrain from supporting mine?  It is because once these two clauses are deleted, it is no longer my motion.  I hope Members can look at it clearly.  Do not think that only a little bit is deleted.  The deletion is not "a little bit".  Two important statements are deleted and my motion is not a very long one.  What is also puzzling is that Dr the Honourable LAW Cheung-kwok was very excited when delivering his speech just now, saying that the Chinese Government is actually interfering in Hong Kong both directly and indirectly.  I agree with this point, which is a point reflected in that statement of my motion.  Yet, the ADPL supports the deletion of exactly that statement by Mr IP Kwok-him.  Therefore, it is my hope that Dr LAW Cheung-kwok can promptly discuss this with other Members from the ADPL and reach an agreement to support me in the vote.



	I believe that the Honourable CHAN Kam-lam supports both the amendment of Mr IP Kwok-him and that of the Honourable David CHU.  He is unhappy to hear me say "the Mainland tends to interfere".  In fact, the first person who made this remark recently was not me, but Mr LU Ping.  Mr LU Ping remarked that they should not stretch out their hands too far.  I heard it loud and clear.  Mr CHENG Ka-shun, who is neither affiliated to the democrats nor a member of the Democratic Party, even questioned how Mr LU Ping could possibly ward off so many pairs of hands.  More strangely still, if we look at Mr David CHU's amendment, many words and phrases in my motion are deleted but at the end it is added that "this Council welcomes the assurance made recently by the Chinese Government through its Director of the Hong Kong and Macau Affairs Office that any departments of the central government or provincial government will be prohibited from interfering in Hong Kong's internal affairs".  I think this is a very good statement.  Mr David CHU has made a very good point here.  Therefore, I hope that friends from the Democratic Alliance for the Betterment of Hong Kong (DAB) will also give some thoughts to it.  If you do not like that remark of mine, then you should not support this statement of Mr David CHU.  I said so purely as a matter of logic and I hope Members can see clearly and think clearly.  I know Members are rather confused because the amendments only seek to make fragmentary changes either by making additions or deletions to the original motion, without presenting a complete motion.  Therefore, Members may sometimes not be able to read all the sentences clearly as a whole, and so I hope Members can look at them carefully.  As a matter of fact, I have spent plenty of time reading the various amendments.



	Now let me speak on the amendment of the Honourable LEUNG Yiu-chung.  The Honourable Miss Christine LOH rightly said that she did not understand what exactly Mr LEUNG Yiu-chung wanted to achieve.  In fact, I can tell her that Mr LEUNG Yiu-chung is actually thinking of amending the Basic Law.  However, Dr the Honourable YEUNG Sum will propose a motion on amending to the Basic Law next Wednesday and our wise President would certainly direct any Member who touches on amendments to the Basic Law to leave the discussion until next Wednesday.  So Mr LEUNG was compelled to swallow his words even though he was about to say them.  Ambiguity thus resulted.  One Member thought that my motion was a run-of-the-mill one, rather plain and not forceful at all.  Regrettably, that Member delivered her speech early.  Had she made her speech later, she would have heard the severe criticisms that Mr CHAN Kam-lam hurled at this "lacklustre" and "wishy-washy" motion of mine.  The Honourable CHIM Pui-chung also put in his share.  This, in fact, shows that I, Martin LEE, have always been "balanced".  (Laughter)



	Then why can we not support the amendment of Mr LEUNG Yiu-chung?  Why do we have to abstain in the vote?  It is because my motion is, in fact, like a piece of black-and-white painting but it is a complete piece of painting.  Mr LEUNG Yiu-chung attempted to add colours to it.  Basically, I quite like colours, but he has coloured only a small part of the painting and left most of it uncoloured.  As a result, part of this painting is now coloured but part of it is not.  As he does not like my painting being broad-brushed, he has therefore added to it details.  Those details are however far from comprehensive.  That being the case, the revised painting is an ugly one.  We, the Democratic Party, had a discussion yesterday during lunch.  We will not oppose his amendment because many of the suggestions he made were previously proposed by us, so we will just abstain.











	Mr President, I found it a bit strange myself that I can finish expressing my views on the various amendments within such a short time.



	Thank you, Mr President.





PRESIDENT: I hope it does not reflect all the time you have lost in court. (Laughter)





SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Mr President, I do not know how to put my speech in order either; like the Honourable Martin LEE has just said, the arguments of the debate and the amendments today are all very confusing.  (Laughter) After much consideration, I am still worried that you would say I stray from the subject.  Finally, I have decided to stick to my original speech, compounding with a few amendments.  



	The principles of "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy" are embodied in the Joint Declaration.  The continued application of these principles will be fundamental to ensuring that Hong Kong maintains its prosperity and stability.  The promises and guarantees in the Joint Declaration and the Basic Law are well known to all Members.  The obligations on both the British and the Chinese Governments to adhere to these principles are also well known.



	But although they are well known, we must not forget that for the principles to be preserved much detailed work is necessary.  The bed-rock of Hong Kong's success is the rule of law, a first class economic infrastructure and respect for individual rights and freedoms.  Much has already been done since 1984 to preserve and enhance these vital ingredients for continued success.  To give a few brief examples:



	(a)	in respect of the rule of law, China and Britain have ensured the continuity of the judiciary in Hong Kong: agreements have been reached on the establishment of the Court of Final Appeal.  We have made great steps in respect of our legislation: we are two thirds of the way through the localization of the United Kingdom laws programme.  We have done much in the field of international law: Hong Kong is negotiating a framework of bilateral agreements on legal and judicial matters which will continue to be valid after 30 June 1997;

	(b)	to strengthen the economic foundation, agreements have been reached between China and Britain on membership for Hong Kong in major international finance, trade and economic organizations, and on the establishment of a network of Investment Promotion and Protection Agreements with third countries.  We have reached agreement on the new financial arrangements for the airport (including, recently, on the building of the second runway).  Agreements have also been reached on the intellectual property framework to be applied to Hong Kong after 1997;



	(c)	to protect individuals' rights and freedoms, agreements have been reached between China and Britain that a number of multilateral human rights treaties will continue to be in force after 30 June 1997.  The Joint Declaration and the Basic Law also provide that the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights shall remain in force.



	Some of these achievements have grabbed the headlines and are therefore already well known.  The other, more detailed, issues have not excited quite the same degree of media attention, but they are equally important in paving the way for a successful transition.  Despite these achievements, however, there are still a number of issues that need to be resolved, including the right of abode, the mechanism for effecting the adaptation amendments to be made to the Hong Kong laws as well as the air services agreements, which are all of much concern to the people.  Time is running short.  But we remain confident that, given the will of both sides to co-operate, there is no reason why these issues cannot be settled in time.



	There is also, of course, one issue where there are fundamental differences between our views and those of the Chinese side: the future of the legislature.  We have made very clear our position ─ the corporate position of Her Majesty's Government and the Hong Kong Government ─ in this respect.  At the beginning of the meeting yesterday, the Chief Secretary also gave a detailed account of the Hong Kong Government's position on this issue.  We will continue to put across this position to Chinese leaders as and when opportunities arise.





	Some people may be wondering what the future holds for them.  The Joint Declaration has, of course, already set out Hong Kong's road map for the next 50 years.  Both the British Government and the Hong Kong Government are firmly committed to full and faithful implementation of the Joint Declaration.  The Prime Minister has made it clear that Britain will have continued interest in, and commitment to, Hong Kong beyond 1997.



	Chinese leaders, too, have reaffirmed on many occasions their commitment to the Joint Declaration.  In a speech to the National People's Congress last March, Premier LI Peng reiterated that the Chinese Government would fully implement the principle of "one country, two systems", and that Hong Kong would enjoy a high degree of autonomy.  When meeting the British Foreign Secretary in January, President JIANG Zemin said that China would abide by the commitments under the Joint Declaration, both before and after 1997.



	The implementation of the Joint Declaration is a historical enterprise.  But whilst the success or otherwise of the transition depends on the co-operation between British and China, as several Members have put it, the people of Hong Kong also have an important role to play.  Indeed, they, more than anyone else, will determine Hong Kong's future and their own destiny.  Through their resilience, their vitality, and a readiness to stand up for the values they believe in ─ the rule of law, clean and accountable government, level playing field, personal freedoms ─ the people of Hong Kong have created an economic miracle and a vibrant city.  And I have every faith that, working together under the principles of "one country, two systems", "Hong Kong people ruling Hong Kong" and "a high degree of autonomy", Hong Kong people ─ we ─ can make this wondrous success continue well into the next millennium and beyond.





PRESIDENT: I now call upon Mr IP Kwok-him to move his amendment to the motion.





MR IP KWOK-HIM's amendment to MR MARTIN LEE's motion:



"To delete "this Council urges the Chinese Government to fully adhere" and substitute with ", for the smooth establishment of the Hong Kong Special Administrative Region and for giving effect"; to delete "and to refrain from interfering in Hong Kong's internal affairs; and" and substitute with ", this Council"; and to delete "safeguard democracy, the rule of law, human rights, freedom and our way of life" and substitute with "unite and make concerted efforts to uphold the Joint Declaration and the Basic Law, and to support the work of the Preparatory Committee for the Special Administration Region"."



MR IP KWOK-HIM (in Cantonese): Mr President, I move that Mr Martin LEE's motion be amended as set out under my name on the Order Paper.



Question on Mr IP Kwok-him's amendment put.



Voice vote taken.





THE PRESIDENT said he thought the "Noes" had it.





Mr IP Kwok-him claimed a division.





PRESIDENT: Council shall now proceed to a division.





PRESIDENT: Members may wish to be reminded that they are now called upon to vote on the question that the amendment moved by Mr IP Kwok-him be made to Mr Martin LEE's motion.  Would Members please register their presence by pressing the top button and then proceed to vote by choosing one of three buttons below?





PRESIDENT: Before I declare the result, Members may wish to check their votes.  Are there any queries? The result will now be displayed.

�

Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Ronald ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Eric LI, Dr Samuel WONG, Dr Philip WONG, Mr Howard YOUNG, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted for the amendment.



Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-yin, Miss Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted against the amendment.





THE PRESIDENT announced that there were 28 votes in favour of the amendment and 26 votes against it.  He therefore declared that the amendment was carried.





PRESIDENT: Mr David CHU, as Mr IP's amendment has been agreed, I understand that you do not wish to proceed with your amendment.





MR DAVID CHU: Mr President, I would like to withdraw my amendment to the motion.





PRESIDENT: Mr LEUNG Yiu-chung, now that Mr IP's amendment has been agreed, I understand you have indicated earlier that you do not wish to proceed with your amendment.





MR LEUNG YIU-CHUNG (in Cantonese): Mr President, I would like to withdraw my amendment to the motion.





PRESIDENT: Mr Martin LEE, you are now entitled to your final reply and you have six minutes out of your original 15 minutes.





MR MARTIN LEE (in Cantonese): Mr President, I am now waiting for the other Members from the Democratic Party to tell me whether I should support or oppose the amendment because it has changed two very important parts of my motion.  Therefore, Mr President, the Democratic Party thinks that we cannot support the amendment.

	Mr President, I would like to mention a few points.  I would like to give a brief response to the question raised by the Honourable Allen LEE as to why there is no "through train" now.  The Chinese Government would certainly retort that that is because the British Government or Chris PATTEN has amended the electoral law without the consent of the Chinese Government.  However, can we try and consider why it is necessary to establish a provisional legislature?  The reason is to amend the electoral law.  If a provisional legislature is not established, the electoral law cannot be amended.  No matter whether this is correct or not, we will not argue about it.  Let us just assume that that is because of Chris PATTEN's "three contraventions" and let us assume that it is necessary to establish a provisional legislature.  But why does the provisional legislature has to last for such a long period?  Has this point ever been considered?  Some people said that the provisional legislature would last for a year, but Mr LU Ping said an election would not be held until the end of 1998.  We are not sure when the provisional legislature would be established, but it would most probably be established before 1 July 1997 and that should mean it would last for two years.  Has it occurred to anyone that even if there is such a need, why can the drafting of such an amendment bill not start now?  There is still one year to go.  The first and second days of July 1997 are holidays and 3 July is Thursday, which is a working day.  If the Election Committee has not returned members of the provisional legislature, it should not be too late to do so on that day.  The following day is Friday when the amendment bill can be published in the Gazette.  As 9 July is Wednesday, they can have a sitting at which the amended election package can go through the three readings in one day.  So why can an election not be held?  No one has said anything about it.  I wonder whether that is because members of the Preparatory Committee have heard Mr LU Ping say that the provisional legislature has to be established and so there is no room for any alteration.  Consequently, no one will try and consider these questions any more.  



	Mr President, I am against the establishment of a provisional legislature.  Our stance is already very clear.  Once a provisional legislature is established, I would certainly institute legal proceedings in the High Court.  However, even if the provisional legislature is to be established, why has anyone not thought about why can we not let the public have an election, even if it is held according to what the Chinese Government considers as the correct electoral law.  Why can the people of Hong Kong not elect their own legislators according to the amended electoral law?  To shift the responsibility to Chris PATTEN is too easy an excuse.  I do not support the British Government and therefore I have not wager on either of the teams in the soccer match, which is still going on.  

	The argument put forward by the Honourable David CHU really shows that he is not clear about one thing, and that is the relations between the oppressors and the oppressed.  Mr CHU suggests that the oppressed should unite with the oppressors.  That would certainly be wonderful and there is certainly going to be peace.  However, will the freedoms and human rights of the people of Hong Kong be safeguarded?



	Why do we dislike so much the amendment proposed by the Honourable IP Kwok-him?  In fact, the wording of his amendment is not too extreme, but the amendment assumes that the Chinese Government has all along been acting according to the Joint Declaration.  If the Chinese Government had all along been acting according to the Joint Declaration, I would not have proposed this motion at all.  If the Chinese Government had all along respected the Hong Kong people, trusted the Hong Kong people, allowed us to administer our internal affairs and given us a high degree of autonomy, why would the people of Hong Kong have felt so helpless now?  Therefore, had this amendment been proposed in 1985 or 1986, I would certainly have supported it.  However, we cannot forget things that have happened in the last 10 years or so, especially what have happened in the last six months ─ castration of the Bill of Rights, restoration of those draconian laws and an attempt to replace the popularly elected Legislative Council with a provisional legislature which will in fact be produced by an appointment system.  How can we pretend as if none of these things have happened?  



	Therefore, I hope Honourable Members from the democratic camp can think carefully.  If you consider yourselves to be Members from the democratic camp, I hope you will oppose this amendment.



	Thank you, Mr President.   



Question on the motion as amended by Mr IP Kwok-him put.



Voice vote taken.









THE PRESIDENT said he thought the "Noes" had it.





Mr CHAN Kam-lam and Mr TSANG Kin-shing claimed a division.





PRESIDENT: Council shall proceed to a division.





PRESIDENT: I would like to remind Members that they are now called upon to vote on the question that the motion moved by Mr Martin LEE as amended by Mr IP Kwok-him be approved.  Would Members please register their presence by pressing the top button and then proceed to vote by choosing one of the three buttons below? 





PRESIDENT: Before I declare the result, Members may wish to check their votes.  Are there any queries?  The result will now be displayed.





Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Ronald ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Eric LI, Dr Samuel WONG, Dr Philip WONG, Mr Howard YOUNG, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted for the amended motion.





Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-yin, Miss Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted against the amend motion.





THE PRESIDENT announced that there were 28 votes in favour of the amended motion and 26 votes against it.  He therefore declared that the amended motion was carried.





ADJOURNMENT AND NEXT SITTING



PRESIDENT: In accordance with Standing Orders, I now adjourn the Council until 2.30 pm on Wednesday, 3 July 1996.



Adjourned accordingly at twelve minutes to Three o'clock.





Note: The short titles of the Bills/motions listed in the Hansard, with the exception of the Births and Death Registration Ordinance, Foreign Marriage Ordinance, Legitimacy Ordinance, Drug Trafficking (Recovery of Proceeds) Ordinance, Trading Funds Ordinance, Legal Services Legislation (Miscellaneous Amendments) Bill 1996, Administration of Justice (Miscellaneous Provisions) Bill 1996, Social Workers Registration Bill, Child Care Centres (Amendment) Bill 1996, Supplementary Appropriation (1995-96) Bill 1996, Costs in Criminal Cases Bill, Mental Health (Amendment) Bill 1996, Toys and Children's Products Safety (Amendment) Bill 1996, Consumer Goods Safety (Amendment) Bill 1996 and Interpretation and General Clauses Ordinance, have been translated into Chinese for information and guidance only; they do not have authoritative effect in Chinese.
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