Para 1417 Vol 44(1): Statules 864

1417 onstruction of consolidation i i At is to be
C 14 i lid Acts. Iniually u consohdation

. r f

construed in the same way as auy other Act tf, however, areal loubt us Lo its meaning

arises? the following rules apply:

itle? c
(1) unless the contrary intention appears, an Act stated ;n u,s‘lt;n!;l::h.u:::‘))L“.:
consolidation Act is presumed not to be intended to ¢ '-‘1"},"— "1:_““ o
words must be construed exactly as if they renained \m ()“: u’“cl et .',my he
lhc Ibuvc ])[Cﬁl“ll]l“(lll IllCJlllﬁ lh&‘ mn :,;l)lcl(l]:“l:l‘:l llUll L LHe e

i d 1 if the words are not ide H ) »
:3:?;1?:::5“-‘:‘::-[ constitutes cunm\;liduliun with umun’dmcnt‘s’, :tsfx(l)‘z‘tﬁc o
be construed as if they were contained in an ordinary smending @ .;cccmry
ifthere isincousistency in the sections ofa consolidation Act “11”“\{]": ueccsry
to look at the respective dates of their first enacunent to explain

ency®.

1 As to the nature of a consolidation Act sce para 1225 ante
2 As to cases of real doubt see para 1374 ante
i 1264 ante. » N
: A: “')l 71": z;‘:;‘? l‘;’y:;)‘ :;:;lticl )l’:ln‘) at 190, CA; Gilbert v Gilbert and Boudiet {19.28) “1)‘(“ [ll:wf,kA;
' fvl"" hamshie County Cownil v Middlesex County Couneil [1930] 1 KB 141 4145, Bt
B:""’g |‘|':au] AC s8, [1967} 2 ALER 1197, H1; “"""S“‘"‘“”""’"‘”'17\(1‘,';(1"‘("’1 JAILER 16s0,
L i 1 i . HER 135y, HL
i Govenment g1 | AC 197, {1969] 3 Al : g
HL:A‘kl,wa’(y ";';‘:f,‘;::s ;{:7";7:‘:\“ Li ivat :Iy, L Edwands fnspector of ‘Vaxes) v (I,:,l,flli( {iob1 lll(L ,;.
Ohm[',yvg%] AL 278 at 280, CA, per Bukley 1 (aild {19821 AC s, hil s AlL L sl
I i_lnS-'[ d winption applics 3o tar as 1w appeans that the Act consists of suaight Lmnk(l‘u( .n(:.ynllmu 1;“ .
g Pl‘)t'sbulpmuﬂ yield to plam words to the contrary (fuglis v Robertson | 18yK] A p’ dl ; (‘,t;‘-'(;,,;,
nzzsca““ iy E Will & Co Lid{1916] 2 Ch s7a163; Gitbert v Gatbert and Mumhnlw;ﬂ]A tae . AI“,(V] 4
MI‘;;CPI':I;SO] AC tauy, [19sy] 3 ANLER 603 at 600, 1L Beswick v l!rxwuk[ll}.hﬂ AC §Bat 7y, [1y67
I)I\Il ER 1197 at 1206, HL., per Loid Hodson, and at 84 and 1209 per Lord (.u;r;)/,‘“ e Gl
Fanell v Alexander |1977) AC 59 av3, {1976] 2 All ER 721 at 26, HL, per I.m; " i;u “ (,”;90) .
* Roga 82] 2 All ER §70 at 574, [1982] 1 WLIC 720 20743, HL. See also Aitchell v S tnpsv Pl
R‘E{’)‘llgg at 190, CA, per Lord Esher; Swiith v Baker & Summ&ul] AC 32521 349, b ||:, l!.:\w(y!u— 2‘,;Jm
(}Taxu)’v Whiting |1965) 1 All ER 6K, [196s] 1 WLIL 433, CA; Maiansellv ul..,‘.|..,,5|“_l.‘i,ll,w b,
b 1 All ER 16 at 17, ML, per Lord Reid, and at 392 and 27 per Loud Sitnon of Gl o l(’;;.
ES‘:”LM[I()M]AC 394, (1980} 3 AN EI 899, 1115 Rv feron 1ysz) 1 Al EIQ wj;‘h(«)l‘;x] | WL ,
LTy o Yl o, LA sastn 417 T posible to e e th vty of
y QU rssat 67, |inss)s I 30 af ki !
¢ :hUA s‘l’l‘i‘l"l“z'vl«'ar’lﬁl.}ll ilzscll’ ::l:tl the !ioubL ‘The counts wed o discouiage u:lvcsllﬁ;ron(\.n: ,::I;(‘:,(,I,l:,',
i y P Metropolian Palue Con K
aw: ' v Jolner {3 AlLEIC 1050, [ry7s) t WER 101, 1T i o u
hz;gx TIILI::’{:Z: ‘1.?,92'| ’. WLIL 87, HL; Larrell v Aleunder 1.9",-,‘1 AC sy, !“"“-'\.“.A"WL.}t..’.:.I;.Z'H:
i ] cr Lotd Wilberforee, who deprecated the counts” previous ! i
especially at Z; and 726 PL‘:{E ord Wl Acws; Johuson o Moreton {1980 AC. 37 at ‘“)'l‘w?l(%ﬂts l:ll:
e HL, per Lord Hailsharn of St Marylebune LC, and at 62 and 51 per Lord Sunn of ;:':L:mi
:{v ”"a’l Yw;uhiu Coroner, ex p Smith |1983] Q13 3353t 355, [1982] 3 ANER {oya at l.ll .k".(h,t o
Lane CJ. However, it is recogmsed that comsideration ufmwg;d:mls ma{ be "u;::“:(,yfy g
i X i C cfose clevant statuf
ishi Act’s historical and social context and therefuse the e t bje e
;::I:El::z:‘ixr[lwﬂ AC syat8g, [1976) 2 AER 721 a1 735, HL, per Losd Simon of Glaisdale; an.
ton supra. . \
Jlahnw"lll :a’:?:"d’::rulpu regarding ‘straight’ comalidation apply vuly to Provisions \lllln:-;:‘lld LX“s\I:;R\
? ‘rln“::dm:nu' sce Atkinson v United States of Ameria G nnmrmlln)]ll AC gy l‘l‘[?l‘tylrlll)x)m} o
l|3|=7 a 1336 ‘HL per Lord Upjoling Metropolitan l‘ulhg(,'umlv(,mlln;‘u‘[‘ g0} Iu‘;\ |..),(,‘] ); ;m Lf{ el
\ ¥ W E vander [1977)/ Dyt B3, [1y
, HL, per Lordt Diplock; Farell v Alexand y '
; WI;Z(LB;ICI:‘:O’M Sim‘:m of Glaisdale; R v Hewn [1982] 1 AlER yyy atyyy, [1y82} |I| :}lLlhlI:lsun :::‘sl:;‘
7{’[“' Lard Scarman. These passages indicate that where appropriate the comt wi I|I.‘A o
' e Lord Chianccllor's Moot anduin sidcr the Consolidation of Enactients (Pronciue) Ac
o e ara 1247 ante) or Law Connnsion 1eport (scc para 1223 ante) 1o axcertain that b v
ll‘:::ii’::upw the existing law were thereby inroduced and for othier purposes vt interpretation. G
H [1966] 3 All ER 560 at 366 per Sir Jocclyn Sumon .
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8 Higes and Hill v Stepiey Bowigh Conual [1954] 1 KB 505 at 510, HC
consolidation Act have their origin in diflerent items ot fegnl,
wewngs n ditfesent provisions: see para 1485 post

Whete provisions ot a
avion, the same word nuy bear ditterea

1418. Construction of codifying Acts. In construing a codityaing Act!
cawse is, i the fist instance, to examine its language and 1o ash what is its natueal
micaning?. ‘The object of a codifying Act has been said to be that on any poine
specifically dealt with by it the law should be ascertained by interpeeting the hinguage
used, instead of roaming over a number of authorities'. Afier the language has been
examtined without presumptions, resort may be had to the previous state of the faw
only on some special ground, for example for the coustruction of provisions of
doubtful import, or of words which have acquired a technical meaning'. These

principles have been applied to the Bills of Exchange Act 18822, the Sale of Goods Act
1803*, and the Marine Insurance Act 19067,

the proper

1 Asto the nawre of a codifying Act sce para 1226 ante.

4 eis an inversion of the proper order of comsideration 1o starg by
and then, assuming that w was probably intended o leave ic snaltered, wosee f the words of the
enactment will bear interpretation in conformity with this view: Bank of Lugland v Vighano Bros |18y}
AL 1074t 14y, HL; Robinson v Canadias Pacific Rly Co [1892] AC 51, 1 Bastol 1 ansapn i, < \antage
Co Lud v Fiat Motors Lud {sy10) 2 KIY 831 at 836, CAL Hall v Huyman | 1012} 2 KB § at ¢ K o Fullng
[1o871 QU 426, [1yty] 2 AILER 65, CA; R v Suunddisite [1994] 3 AN EIL 8gR a1 gz, oh (s AppRp 22
4233, CA, per Lowd Taylor CJ. CLBitish Homes Assuranie Corpn Lid v Paterson | 1902] 2 Ch g, whee
e Paraership Act 1o was held o be declaratory only of some of te puane ples o Ly sclamg o

principat and agent, so thae the case was 10 be decided by refercnce w other such prinaples

e of Eghaud v Vaglians Bros {14y 1] AC 107 at 145, HL; Robinsons v Cannadans Pacic iKly o sy 2] AGC

R, PC

Hauke of Eugland v Vagliano Bros|1891] AC 107 a¢ 145, HL; Wimble, Sous & Cov

KB 743 at762, CA; Yorkshire Insurance Co Lad v

AlLER 487 a1 492 per Diplock ).

Sce Hauk of Eugland v Vagliano s | 1891} AC 107 at 148, HL.

Sice eAbbott & Co v Walsey [185] 2 QI v7, CA; Bristol Tramunys ot

{1910] 2 KB 831 3t 836, CA. The Sale

mauiting how the Lav previously stood,

-

Roseabery & Suns[in13] y
Nisbet Shipping Co Ltd {1902 2QB 30043, fon] ¢

ES™

Canage Co Lad v Frat Motons L1]
of Goods Act 1893 has now beew sepealed and ceplaced by the
Sale of Goods Act 1979, a consolidating Act. See also the Sale and Supply of Goads Act 19y
Sce Hallv Hayman {1912] 2 KIS g at g, where it was held thae o pravisionof the At cimbodie
declared by the Court of Appeal before the passing of the Act
subsequently been reversed by the House of Lords. Sce abo instmane & vol 23 (IReww) pana 297, e
Rancher Pollurian S8 Co Lid v Young | 1]V KB 92z, CA; British wind Foreign Manine isuranee Co Lad v
Sanwel Sanday & Co [1916) 1 AC 650 at 73, HL; Yorkshire frsnnue Co Lid v Nusbet Slupping Co L ad
[ro62f 2QB 330, {1961) 2 AlLER 487, The last two cases contain crroneom icterences w the Manine

lisurance Act 1900 being a consolidation Act; as to the informed inger prewation of such Acs see para
1417 ante,

e baw s
» although the Comt of Appeal had

() Enacting History

1419. Nature of enacting history. The euacting lustory of an Act is the swi-
rounding corpus of public knowledge which relates to its introduction into Pardament
as a Bill, and subsequent progress through Parliamient umil it 1 ultimately passed.
paticular, the enacting history is the extrinsic material assumed to be within the
contemplation of Paciament when it passed the Bill for the Act, including the record
of proceedings on that Bill in Parfiament!,

t The information is described as the surrounding

g corpus of knowledge beaanse the contial source of
information as to I

arliamcnt’s intention must always he the texeotf the Act ioell: see Paa 1430 post. It
compines 1epotts and other material on which the Act is based, the 1ext of the Hill aendmens

B M
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proposed to it, reports of parliamentary debates and proceedings on the Bill, explanatory memoranda
officially issued in connection with the Bill, and other contemporaneous material upon which
Parliament may be presumed to have acted. Much of this material emanates from the exccutive, rather
than from the legislature itself. As to the sole of the executive see paras 1242-1243, 1325 et seq ante.

1420. Special restriction on parliamentary materials (the exclusionary rule).
Except as allowed by virtue of the rule in Pepper v Hart' or the court’s inherent
jurisdiction?, it is a rule of practice, known as the exclusionary rule?, that it is not
permissible to look to reports of proceedings which took place in either House of
Parliament during the passage of the Bill for that Act for assistance in construing
an Act*.

1 lethe rule laid down in Pepper (Inspector of Taxes) v Hart [1993) AC 593, [1993) 1 Al ER 42, HL:see para
1421 post.

2 Sce para 1422 post. .

See Pepper (Inspector of Taxes) v Hart {1993) AC 593 at 630, {1093} 1 All ER 42 at 60, HL, per Lord

Browne-Wilkinson.

Hadmor Productions Ltd v Hamilton [1983) 1 AC 191 at 232, [1983] 1 All ER 1042, HL, per Lord Diplock.

That the exclusionary rule is one of practice rather than substance was indicated in Black-Clawson

International Lid v Papienwerke Waldhof- Aschaffenburg AG {1975) AC sy1 at 614, [1975] 1 All ER 8102t

814, HL, per Lord Reid. The rule in Pepper (Iuspector of Taxes) v Hart [1993] AC 503, [1993] 1 ANER 42,

HL, has reduced the significance of the exclusionary rule but, since that rule remains in existence (the

rule in Pepper (Iuspector of Taxes) v Hart supra forming an exception 1o it rather than abrogating it), it

should remain in an account of the interpretative criteria. For the history of, and reasons for, the

exclusionary rule see Bennion, Statutory Interpretation (2nd Edn, 1992), 2nd Supp (1995).

w

ES

1421. First exception to the exclusionary rule; the rule in Pepper v Hart. The
rule in Pepper v Hart' provides that, notwithstanding the exclusionary rule?, where, in
the opinion of the court determining the legal meaning® of an enactment?, that
enactment is ambiguous® or obscure® or its literal meaning’ leads o an absurdity”, the
court may have regard to any statement on the Bill for the Act containing the
enactment, as set out in the Official Report of Debates®, which (1) is clear'; (2) was
made by or on behalf of the minister or other person who was the promoter of the
Bill'; and (3) discloses the mischief aimed at by the enactment, or the legislative
intention underlying its words'. The court may also have regard to such other
parliamentary material (if any) as is relevant for understanding that statement and its
effect”,

In allowing an advocate to cite such material the court must ensure that he or she
does not in any way impugn or criticise the statement or the reasoning of the person
making it"*. The court may overrule an earlier decision which is not binding on it and
was arrived at before the rule in Pepper v Hart was introduced*®.

Prior to the decision in Pepper v Hare, a limited exception to the exclusionary rule
had been accepted with regard to subordinate legislation passed in order to implement
the United Kingdom’s obligations under European Community law. Where draft
regulations presented to Parliament purported to give full effect to a decision of the
European Court of Justice, in ascertaining the intention of Parliament the English
court was entitled to have regard to the speech made by the responsible minister when
those draft regulations were so presented'®.

t The rule was laid down in Pepper (Inspector of Taxes) v Hart {1993] AC 593, [1992] 1 All ER 42, HL..
2 As to the exclusionary rule see para 1420 ante.

3 As to the legal meaning sce para 1373 ante.

4 As to the nature of an cnacumicnt see para 1232 ante.
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s gepper (l"\:xlll'el[]’:' of Taxes) v Hart [1993] AC 593 at 634, [1993) 1 All ER 42 at 64, HL pee Lord

O;:’n:-pns\mnlnls;;].ﬁxcm when rhcni is zn;higui:y sec para 1470 note 6 post; and Chigf 4'idjudimliuu

e s 754 3t 772, [1993] 1 All ER 705 at 717, HL, per Lord Bridge of Harwich:

Ztsmk v Crickmore [1994) 2 Al! ER 1122t 116, [1994] 1 WLR 420at 426, CA; R uSmelagy d'Sla::;o,:(Il:;
ome Department, ex p Mehari {1994) QB 474 at 485, [1994] 2 Al ER 494 at 503. ’

Pepper (Inuspector of Taxes) v Hant {1 AC
peoper (opestor of 1 {1993] 593 at 634, [1993] 1 All ER 42 at 64, HL, per Lord

As to the presumption favouring a literal meaniny
tio g SCC Para 1470 post.
Pepper (Inspector of Taxes) v Hant [1993) AC E
ecto 593 at 634, [1993] 1 ANl ER 42 at 64, HL, pe:

g;luwue-\?/llkmmn. As to the presumnption against absurdity sec para 1477 p:yszJ 4 Hbper tord
; c %mclaldkeport is more ulsually rcfcne(! t0 3s Hansard. Any party intending to refer to any extract

;)m ansard must, unless xllc)lydgc otherwise dirccts, serve upon all other parties and the court copies
:x ;x:ztsl::: ;-;tr,a‘ct '::’:guhcr with a brief summary of the argument intended to be based upon that
e ;92_ actice Note [1995] 1 All ER 234; sub nom Practice Direction (Hansard: Citation) [1995} 1

Pepper (Inspector of Taxes) v Hart (1993} AC 6;
pepper (hapeorof T (1993} AC 593 at 638~640, [1993] 1 All ER 42 at 6769, HL, per Lord
Pepper (Inspector of Taxes) v Hart [1993) AC

ecto 593 at 634, [1093] 1 All ER 42 at 64, HL, Lord
{Blr;:;:l]n(:igl;ljk;n[s:a: Slcc ;\l;oEﬁ v Sm;;r‘y of State for Foreign and Commonwealth Affairs, ex P.Rpt:;MtZr«

2 [1994] 1 457, DC, (minister’ ice of Attt G I
.;:s ot ot e i s ST Iz“‘(’ lf:sa:‘:z.smcmen( made on advice of Attomey General).
epper (Inspector of Taxes) v Hart |1 AC )

pper (hapector of 1 (1993] 593 at 634, {1993} 1 All ER 42 at 64, HL, per Lord
Pepper (Inspector of Taxes) v Hant |1993) AC

ecto S 593 at 640, [1993] 1 All ER 42 at 69, HL
:)n?wn;-Wﬂkmson. It seems that, so farlas it extends, the rule in Pepper v Hn;‘l sllapra ?uusx pr:1;0::
have al xroga(et? the previous rule prohibiting reference to amendments made to a Bill during its
f:t;%rcsss.bscc M:z;um;/xl: Rhom[frln s Claim [1922] 2 AC 339 at 383, 399, HL; DPP v Manners [1978] AE 43

» sub nom R v Manners {1976] 2 All ER 96 at § S
;t/[a,,,.,,;l[xg',g] AC o Do A }5‘1”-; 100, CA (affd on other grounds sub nom DPP »
epper {Inspector of Tx

Wli,l};(ingon? of Taxes) v Hant (1993} AC 593 at 639, {1993) 1 All ER 42, HL, per Lord Browne-
15 Srubblrlgs v Wzblf 11993} AC 498, [1993) 1 Al ER 322, HL.
16 See Pickstone v Freemans ple [1989] AC 66, {1988} 2 All ER 803, HL.

¢ =9 o

5

I

Iy

1422. Sect?nd exception to the exclusionary rule; the court’s inherent juris-
dlcuoljn. The court, as master of its procedure, has a residuary inherent jurisdiction to
allow cltanoulofmateria]s whichare otherwise precluded by the exclusionary rule' and
are not permitted by the rule in Pepper v Hart?, where the need ;;u carry out ‘l]

legislator’s intention® appears to the court so to require*. i *

As to the exclusionary rule see para 1420 ante.
k: the r;xle in Pepper {lﬁlspeFlDI nijaxzx) v Hart[1993] AC 593, 1992] 1 ARER 42, HL: sec para 1421 ante.
\s to the x\cul_ to ascertain and impl the legislator's i ion see para 1372 ante )
The court rewains an overall control of its procedure, and if it thinks fit will distegard the exclusionar;
rule since itisa rule of practice rather than of law, and was in fact contravened by the decision in the vcry
case in \-{hlch it was first laid dovyn: see Millarv Taylor (1769) 4 Bure 2303. It was afterwards disrcgmdcu};
gilquest}x;)s'ed in many cases decided before Pepper (Inspector of Taxes) v Flan {1993] AC 503, T1992] 1 All
iR :)2, : sc; cglizarl of Shrewsbury v Scort (1\859) 6 CBNS 1; Re Mew and Thorme (1862) 31 L] Bey 87at
69.8—6""7"",'" v m:nymnd (1866) 36 Lj Ch 153 at 160; Hebbert v Purchas {1871] LR 3 PC 6os at
46— 49; Ridsdale v ‘Cl!ﬁou_[1877] LR 2 PD 276; R v Bishop of Oxford (1879) 4 QBD s25 at 549550,
5(;1 5778(§u: see Julius v Bishop of Oxford (1880) 49 LIQB 577 at 578); South Eastern Rly Co v Railwu):
omrs (1880) s QBD 217 at 236~237; Herron v Rathmives and Rathgar Improvement Comrs [1892) AC 498
:lzsu;(—joz. ll]-lcl,, Lumsden v IRC [1914) AC 877 at 908, 922, HL; Edwards v A-G for Canada [1930] AC
(19471] ;g,u " H R:ﬁC, an Iufant [1937] 3 Al ER 783 a® 787; Saguata luvestments Led v Nonvich Corpn
homaQp 14at z4.[197f]zAllER 14413t 1445, CA; Beswick v Beswick | 1968} AC 58 at 105, {1967]
Ml » Crosch 19733 ALER 6176 g+ Wm0,
vC L §1972]1 11o2ac 11y, HL; Eali ¥ i
Race Rela!fnll; Board [1972] AC 34221367, 1 972] 1 AHER 105at 119, H?.; c1.m,:'.f';§f:z:f,’:;:..:';:i§
11973] AC 868 at 9o, [1973] t ALER s12at 526, HL; Racal Communications Ltd v Pay Board {197,4) 3 All

FUrV
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i " All ER
: R v Greater London Coundl, ex p Blackburn [xo7ﬁ|']
E& 21638:; 21617;;716[]”’!“&;1}:”;’; ‘a’t‘;)sz[ ‘(RJ Dockers’ Labour Club and Institute anl z }Ra:“RéKu;gla ‘B:u:gl
Lione ! i ' ; Manners |1976] 2 3
- AN ER s92 at su4-602, HL; Rv E .
Rk P o el (ot 2P v Manners [1978] AC 43, [1977] 1 AN ER 316, HL);
WLR 709 at 713, CA (affd sub nom DPPv Manners 19 . .
[';‘3;61 ;»lauanal;’ongighl Corpu{1979] 1 ALER 215at236, [1979] 1t WLR 37 ag [N EIL. 5’1 l!.a;;l] ga;;v; @r
Administration for the North and East Area of England, 1’: P gr‘ndfmd A}:{o{oﬁ:ﬂ:;u ;!Li,::t,:,: il 9::: R et
E. —By8, CA; R v Secretary of State 3 ) 1
at 311313, {1979} 2 All ER 881 at By7-8y8, CA; R v St 1o S of State for the Environment
i i H Nenwich City Council v Secretary g
City Council {1982} QI3 808 at 824; sub nom . ‘ e e Lovgoy s
*A; Hadmor Productions Ltd v Hamilton [1983) 1 9 .
LroBal 1 ADER T3 e S i AC 191 at232-233, [1982] 2 All
> R-(butsee on appeal [1983] 1 9 N
ER 724at 733, CA, per Lord Denning, M ¢ ) 5 104t oy T VAL ER
0461047, HL, per Lord Diplock); Piene v Bemis (19 ‘ d
!l-:op; ll:): : 0‘1‘7‘: P‘ickslulll v me*:us ple{1989] AC 66, | IgﬂS]jz' PILEP::;?J‘Z;@;;;E; Eavr;n: ‘40:1 ;:Z‘: alr:' "
B (Mincing Lane) Ltd v Department of Trade an d ,
:7;7&12‘.3]1’-.{,,"3:;2(1 ||990fz AC 418 at 483; sub nom Maclaine rlfals:nl& ‘EK é.:p:l v Zl;:p:;;n:eﬁ z/
i ional Tin Council [1989] 3 5 JHLj
de and Indusiry, Madlaine Waison & Co Lid v Intermational
g:k:-:u-ﬂm gry Council v B & Q plc [1991] Ch 48 at 66, [1991] 4 All ER 221 a;l:; 2. iamentary
Since Pepper (Inspector of Taxes) v Hart supra there have be_cn a nu.ml?:r'o("cases_w rle Pcondi[ians oY
materials must be taken to have been admitted under the residuary Junsdxu.wn,_smce the ondicions
(Inspector of Taxes) v Hart supra were not satisfied. See eg R v Wanwickshire Cuumyl o e P
;’Zﬁ. [1993} AC 583 at 502; sub nom Wanwickshire County Council v Johnson 1993} 1 A:E]ii;{zzi:‘rzm;
HL; Chief Adjudication Officerv Foster|s yaﬂlAC 7]54;|C7713,l[ |?§;|Sx\<‘\:: f‘l;lnzlo)sa:;; :'7§mﬂ;’y "
of State for the Home Department, ex p Doody [1994] 1 53t al 5 Yy venrtidord
i R v jJefferson {1994] 1 Al ER 270 2t 281, {1904
the Home Department {1993] 3 ALER 923t 101, P}L,‘ A \ Tl
2A, ‘State for Foreign and Commonwealth Affairs, ex p
App Rep 13 at 22, CA; R v Secretary of | ool B e e e ool
65, DC; A-G v Associated Newspapers
QB ss2at 566, {1994] 1 AllER 45730485, . TR gy
t 285; Restick v Crickmore {1994) 2 ANER 11221116, 199
2.?.“\: ggtgl:];o‘zlékl\frgi;: ;aﬁmx) v Crown Prosecution Service (No 2) [1994] 1 AC 222¢ 37, {1993 I\;JALI:(EEI;
769.at 780.' HL; Littrell v United States of America {No 2} (1994] 4 Al ER 203 at 209~210, [1995] ¢
at 88, CA, per Rose L.

1423. C ittee reports leading up to Bill. Before Parliament legislates on af
N = . . . .
topic, an ad hoc committee of inquiry may be set up to investigate thc‘allcgcd nus.ciluc
and ;;mposc a remedy. This tnay be a Royal Commission, a par.hamentary select
committee, a departmental committee, or some other body.( Alt‘emanvcly the task may
i Commission'.

be entrusted to a standing body such as the Law

The ensuing report may or may not be published; and may or may not be fomfxally
presented to Parliament. In any event it constitutes part 0(, the enacting history of anly
Act based on the report, and may be cited and taken into consideration as such
accordingly?,

. i tc.
5 lack Clounon Inemetonl Lid Papierke Waldhf Asiaenbug 4G 1375] AC s a4, o7
" f Glai i i e majori cither the

5i f Glaisdale. In this case the view of the majority was that neithe
Sy IDLH'L' Pi;rfll';:d S r:oa: its ¢ y on the draft Bill attached to its report wc’r-c u:l

i isc Dilhotne, and at 651-652 and 847 per Lor
ki to account, but cf at 623 and 823 per Viscount l):l‘ 2 ; 475
lS’icn::::i" El:i:dzlz. See also Hawkins v Gathercole (1855) 6 Dfi (l;‘M fb(’ 1 athx perT ”ur;::;'tih{:%;,l:l":hr
“ Blackburn; Eastman Ph

Comrs v Adamson (1877) 2 App Cas 743 at 763, HL, per Lor 3 M

L, per the Earl of Halsbury LC; Ladore v
d v Comptroller-General of Patents {1898} AC 571 at 573 H. P
g:uf:m?w;’:]”hc 468at 477, [1939] 3 All ER 98 at 102, PC; Pillai v{t{nuda;vayxﬁeél{s};ﬁ]’?.kﬁElnlli;;'l’i),’
5 C 1129, [1964] 1 L HL;
1 2 AILER 833 at 837, PC; Rookes v Barnard [1964] Al

[Prgu:isnldal Bank v Ainsworth [1965) AC 1175, [1965] 2 Al ER 472, HL; llhm:q v Cooper | l-)é{}) I‘QB z;zi
{1964} 2 AL ER 929, CA; Heatons Transport (St Helens) Lid v Transport and ( seneral Workers Union [;;)lek
AC 15, {1972 3 ANER 101, HL; Central Asbestos Co Lid v Dodd |1973) A(,‘_nx at 529, ||9'_n|-z;l\l ',"
1135 az’ 1138, HL, per Lord Reid; W v L |1974] QB 711 av 718, [1973] 3 Al l-lllll 884 at:t)o‘, i.;‘\.l!)ﬁ(nrﬁlv

ch Airli : L ER 6y6 at 718, HL, per Lord Diplock;
v Monarch Airlines Lid [1983] AC: 251 at 281, [1980] 2 All i plack &
je >A; R Bloxham {1983} 1 AC 109, [1982] 1 Al 582,
Olugboja [1982] QB 320, |1981] 3 AIER 443, CA; loxhan 8 g

4 ir |1987] Crim LR $61; Hampshire County (,nunnlvMllbum[l«)?q LAC 325,

;‘Pl:, st; A::l’.’:"ll“g l;:!mg;’;;’ry koas:l Metropolitan Stipendiary Magistrate, exp Srnlln:an{ f19o1) 1 (dzn zr’m,
[1991] I. All ER 324, DC; DPP v Bull [1995] QB 88, [1994] 4 All ER 411, DC; Re C and another
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(minors) (adoption: parent: residence arder) [1994] Fam 1 at 10, {1993] 3 All ER 3t3at 320, CA. ftseems that
former decisions to the conteary (sce eg Martin v Hemming (t854) 8 Jur 1002; Ewan v Williams (1854) 3
Drew 21 at 24; Assam Raitways and Trading Co v IRC [1935] AC 445, HL; Re Colbourne Engineering Co
Lud’s Application (1954) 72 RPC 166) should now be disregarded.

1424. White papers etc. Government white papers exphining a legislative project,

and similar official explanatory material, may be relied on by the court when constru-
ing the resulting legislation".

1 Eg, reference was made to the 1974 government White Paper Equality for Women {Cmnd 5724) as a
guide to Parli s i ion in enacting p of the Sex Discrimination Act 1975 in Duke v
GEC Reliance Ltd (1988} AC 618 at 641, [1988] 1 AIER 626 2t 637, HL, per Lord Templeman. It seems

that contrary authoritics (sec eg Katikiro of Buganda v A-G [1960) 3 AIIER 849at 8, [1961] 1t WLR 119
at 127, PC) should now be disregarded.

1425. Expl y anda on Bills. When a Bill is introduced into the
House of Commons or House of Lords, memoranda may be provided by the promoter
of the Bill (usually the government) for the guidance of members of Parliament, Being
designed to throw light on the tneaning of the Bill, such memoranda are of obvious
relevance to the construction of the ensuing Act, and are admissible accordingly'.

t In the first House the promoter of a public Bill may preface it with what is called an explanatory
memorandum. This explains the contents and objects of the Bill. I must be framed in non-technical
language, and must not be argumentarive. If passed by the Public Bill Office as satisfying these
requircments, it appears on the front of the Bill when first printed by cither House. Where the Bill is

d by th di

I: y the g and involves it must also be prefaced by a financiat
memoranduin. Asto the doctrine of the exclusive financial initiati

pected to result from the Bill: sec 773 HC

Official Report (sth series) cols 1546-1 547. In the case of financial Bills, the twa types of memoranda

are combined in the form of what is called an explan

atory and financial memorandum. When,
following the making of d the Bill is later reprinted these da are dropped. This
means that they arc usually not accurate guidesto the final Act. As to enactment procedure sce para 124§
ante.

1426. Construction of' treaty Acts.

There s a presumption that Parliament intends
to fulfil, rather than break, an internatio:

nalagreement'. Thus, where an Act is intended
to give effect to such an agreement, any doubt as to its meaning should if possible be
resolved in favour of that which is consistent with the provisions of the agreement?.
Where, however, on an informed construction? there is no real doubt* abou the legal
meaning of an enactment®, effect must be given to that meaning, even if it is not in
accordance with an international agreement or is contrary to international laws,

In accordance with general principle?, the court will assume that a treaty Act® is not
intended to conflict with international law and, so far as is possible, will construe the
Act accordingly®. If an international agreement has been embodied in legislation in
other jurisdictions, the court will lean towards adopting an interpretation of the
meaning of words which has been adopted in those jurisdictions™. [n construing an
international agreement which has been incorporated into English law a court may
have regard to versions of the agreement in other languages'". It is right for a court to
have regard to the fact that international conventions are usually more loosely worded
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than Acts of Parliament, but there is no reason to abandon English methods of
interpretation in favour of continental methods®.

ise C 66| 3 All ER B71 at 875, CA, per
Sal Customs and Excise Comrs {1967] 2 QB 116 at 143, [19 -4

! l;i;m {J' Post Office v Estuary Radio Lid [1968] 2 QB 740 at 757, | !967] 3 AL ER 663 at 682, (;A. per

Diplock Lj: Medway Drydock and Engineering Co Lid v Andrea Unu_la, l he cAnIdrela (II;:uln‘[ 197. ']l]!/Qllm::i :':t’
AWER 821 at 825 per Brandon J; Federal Steam Navigation Co Lul v par»n:zn
;Z;;x'tm;s]);ﬂ 2 AUER g7at 112, [1974] 1 WLR 505 at 523, HI., per Lord W.llbr.rfor«.c‘ Rv Szz_‘n‘inryqr[
State for The Home Department, ex p Singh [1976] QB 198 at 207, [1y75] 2 !}Il ER 1081 at ll:zll-;, s [‘,Pcd

Lord Denning MI; Quazi v Quazi |1980] AC 744 at 808, [1979] 3 All ER 897 at go3, ! . p;:r ¢
Diplock; Garland v British Rail Engineering Ltd {1983] 2 AC 751, {1982] 2 Al ER 402, HL. Sce also para
1222 ante; but cf Surjit Kawr v Lord Advocate [1980] 3 CMLR 79, Ct of Sess. ock

2 Quazi v Quazi [1980] AC 744 at 808, [1979] 3 All ER 8y7 at yo3, HL, per Lord Diplock.

3 As to the informed intcrpretation rule sce para 1414 ante.

4 As to cases of real doubt sce para 1374 ante.

he | meaning see para 1373 ante. i X )

g g::otbemleiz: Ldvy IRSC||562| AC 1at 19, {1961} 1 All ER 762 at 765, HL, per Vlscnun; Sur'x:rl:zs,
Wanwick Film Productions v Eisinger [1969) t Ch 508, [1967] 3 All ER 367; Woodend (KV Ceylon) Rubber
and Tea Co Luid v IRC [1971] AC 321, {1970] 2 All ER Bo1, PC.

7 See para 1439 post. .

8 As to treaty Acts see para 1222 ante. .

9 gl:xou,fz Zd v Famlg, Mango and Co Ltd [1932] AC ]218 at lﬁ?}‘kl’;lﬂ pe; l;ar(q:ll;:l:/lc)l:;?‘;ia&m;::
Customs and Excise Comrs [1967) 2 QB 116 at 143, [1966] 3 Al 71 at 875, CA, ck LJ; Post
Q;;:: Estuary Radio Lid [1968] 2 QB 740.at 757, [1967] 3 All ER 663 at 682, CA, per Diplock kj]i
Medway Drydock and Engineering Co Lid v Andrea Ursila, The Andrea Ursula |1973} QB 265, [1971] 1
ER B21; Fothergill v Monarch Airlines L4d [1981] AC 251, [1980] 2 A!l ER 696, HL. 1)1 Al

10 See Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd [1961) AC 807 at 840, 855, 874, [191
ER at 502, $12, $24, HL. .

11 Cﬂm::;ﬁ v Pan American Airways Inc[1969] 1 QB 616, [1969] 1 All ER 82, CA; James Iﬂnuh}:ma,;lﬁ g‘a nu;’i[:
Babeo Forwarding and Shipping (UK) Ltd |1978) AC 141, [1977] 3 All ER 1048, HL; Fothengill v Mona
Airlines Ltd [1981} AC 251, [1980] 2 All ER 696, H!..

12 jn:m'x Burthu & Co Ltd v Babeo Fonwarding and Shipping (UK) Lid |x?78] AC 141,[1977] 3 ALER 1048,
HL; Fothergill v Monarch Airlines L1d [1981] AC 251, [1980] 2 All ER 696, HL.

(¢) Post-enacting History

1427. Use of official Official stat published by the government
department administering an Act', or by any other authority concerned with the Ac:,
may be taken into account as persuasive authority on the mieaning of its provisions®.

i orised to administer an Act sce para 1325 ante. . .

; Q;::t;\g::;l:l:::?g):x tax, for example, cannot be administered }vigl\x:ul the tking of a v:;w by!th:
Board of Inland Revenue or the Commissioners of Customs and Excise on doubtful points of m:iu .mly
interpretation. These rulings arc communicated to officials of the deparement and 1o taxpayers an ;‘ heir
advisers, Often they are published, cither individually or as part of a regular series. The EA(;]u]?li aalvz:
regard to themin interpretation: see cg ,| Invxrl:;n}gs lle’"lZ"ld (l\sla lz) {1\317;1 15 3} I:tsfgz, [Pl 37{)‘11 lemnj‘ P |;

am (Inspector of Taxes) v Johuson [1980] 2 tat6, 1980} 1 B v
?:uﬂeers qugirjal;{l Aird’s .§’ml¢mml [1982] 2 All ER 929 at 937, [1933]‘1 WLR 270 at 273 r;i N::x;k
Wicks v Firth (Inspector of Taxes) |1983] 2 AC 214 at 230, [|9lll3] 1 AI! ;:R 1512t 154155, A‘]lPE]{ -y
Bridge (contra at 236 and 159 per Lord Templeman); Mﬂlrlx-sftu(llllt Lid v IRC [1994] 1
and 791, {1994] 1 WLR 334 at 356, HL, per Lord Browne-Wilkinson.

1428. Use of delegated legislation made under Act. Delegated legislation m;\‘('ite
under an Act may be taken into account as persuasive authority on tl'xc meaning odlas
provisions'. This is because delegated legislation, like soine Auﬂ'u:lal miemoranda?,
originates in the government department respousible for initiating and administering
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the relevant Act® and may therefore be assumed to reflect a correct view of the
intention of its promoters*.

t Sce Hales v Bolton Leathers Ltd [1950] 1 KB 493 at 505, [1950] t ANER 149at 153, CA {on appeat {1951}

AC 5312t 539, [1951) 1 ADER 643 at 646, HL, per Lord Simonds, at 544 and 649 per Lord Normaud,
and ac 548 and 651 per Lord Oaksey, who thought that regulations might be looked at as being an
interpretation placed on the words of an Act by an appropriate government department: sec para 1325
ante); Vandyle v Minister of Pensions 195 5] 1 QB 29at37, {1954] 2 All ER 723 a1 726; Stephens v Cuckfield
RDC |1960] 2 QB 373 at 380-381, {1960} 2 Al ER 716 at 718, CA; Britt v Buckinghamshire Cottnty
Council [1964] 1 QB 77, [1963] 2 Al ER 175; Leung v Carbert [1980] 2 All ER 436, {1980] + WLR 118y,
CA; Hanlon v Law Society (1981] AC 124, [1980] t Al ER 763, CA; R v Uxbridge Justices, ex p Comr of
Police of the Metropolis [1981] QB 829, [1981] 3 Al ER 129; Jeukins v Lombard Nortli Central [1984] 1 A}
ER 828, {1984] t WLR 307; Phanmaceutical Society of Great Britain v Storkwain Ltd {t986] 2 AILER 635 at
639, {1986] 1 WLR, 903 at 908-909, HL; R v Newcastle itpon Tyne Justices, ex p Skiner [1987] 1 AHER
349, [1987] 1 WLR 312; British Amusement Catering Trades Assocu v Westminster City Conncil [ 1989} AC
147, 11988) All ER 740, HL; Deposit Protection Board v Dalia [1993] Ch 243, [1903] 1 All ER 599 {affd
[1904] 2 AIER §77, [1994] 2 WLR 732, HL); R v Secretary of State for the Home Department, ex p Mehari
[1994] QB 474 at 486, [1994] 2 Al ER 494.
As to official memoranda see para 1427 ante.
As to g d and

It may indeed be looked on s 2 kind of cof

w N

agencies sec para 1325 ante.

ntemporancous expasition: see para 1429 post. Cf Re
Methodist Church Union Act 1929, Barker v O' Connan [197t] Ch 215, [1970] 3 AUER 3 14, where a deed
of union executed contemporancously for the purposes of an Act was taken into account uuder the

docerine of p p in the special circ of the case; Jackson v Hull |1980)
AC 854, [1980] 1 Al ER 177, HL. For the i i i i ion of the

in 1y i of the
promoters see the rule in Pepper (luspector q/'!"nxt:) v Hart [1993] AC surg. [1992] 1 ANER 42, HL; and
para 1421 ante,

FS

1429. Later use of p positi The construction of Acts may
be elucidated in later times by what is called contemporaneous exposition', that is, by
reference to contemporary statements indicating how they were understood (possibly
mistakenly, having regard to their wording) at the time when they were passed?.

Tt is said that the doctrine of contemporaneous exposition should not be applied to
the construction of modern Acts®. However the reason for this view is by no means

obvious, and it seems that for what it is worth the doctrine should be applied to Acts
whenever passed®,

1 The term derives from the maxim given by Coke in the form contemporarea expositio est fortissima in lege
( p position is the most p | in law): 2 Co Inst 11,

2 M‘Williams v Adams (1852) 1 Macq 120t 137, HL; Montrose Peerage Claim (1853) 1 Macq 4ot at 406,
HL; Smith v Lindo (1858) 27 LJCP 196 at 200; Govemors of Campbeli College, Belfast v Valuation Comrs Jor

Northern lreland [1964] 2 ALER 705 at 727, (1964} 1t WLR 912at941, HL, per Lord Upjoha. Iemay be

that an established practice which has grown up founded on the same or very similar words used in an

carlier Act can sometimes be a guide to contemporary opinion: see R v Cutbush (1867) LR 2 QB 379 at

382; Income Tax Special Purposes Comrs v Pemsel [1891) AC s31 at 591, HL.

Clyde Navigation Trustees v Laird (1883) 8 App Cas 658 at 673, HL; Assheton Smith v Owen {1yo6] 1 Ch

2‘79 at2:13; Goldsmiths’ Co v Wyatt [1907] 1 KB 95 at 107, CA; Sadlerv Whitentan 1910} 1 KB 868 at 890,

w

~

In Trustees of the Clyde Navigation v Laird (1883) 8 App Cas 658, HL, the question was whether the Clyde
Navigation Consolidation Act 1858 required navigation dues to be paid on logs which were chained
togetherand floated down the River Clyde. It was proved that from the passing of the Act until the time
when the case was decided (a period of 2 quarter of 2 century) these dues had been levied and paid
without protest. Lord Blackburn said (at 670) that this raised 'a strong prima facie ground’ for thinking
that there must exist ‘somne legal ground’ for exacting the dues. This seems preferable ro the view of
Lord Watson (at 673) that such usage was of no value. See also Campbell College, Belfast (Goverors) v
Comr of Valuation for Northern Ireland [1964) 2 All ER 705, [1964] + WLR 912 at 930-931, HL, per
Viscount Radcliffc; and para 1428 note 4 ante.
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1430. Use of committee reports on Act. The court may treat as of persuasive
authority on the construction of a statutory provision the view of a post-enactment
official comumittee reporting on the meaning of the provision'.

1 Egthe Report of the Royal Commission on Criminal Procedure 1981 (Cinnd 80y2) contained an account of

how the power of arrest conferred by the Criminal Law Act 1967 s 2(4) (now repealed) and similac

hould be ised. in Mol d-1{olgate v Duke [1984] (21 209, |1983] 3 AN ER 526, CA,

it was held that this account reflected the proper basis for the exercise of the power of arrest and could be
relied on as authoritative.

(v) Principles derived from Legal Policy
A. LEGAL POLICY

1431. Nature of legal policy. One of the four categories o_f interpretative criteria
applicable to statutory construction’ consists of princ_iples derived from legal policy.
Legal policy is not confined to the operation of legislative texts, but applies throughout
the law. It consists of the collection of principles which the judges consider the law has
a general duty to uphold. It is akin to public policy, and may indeed be regarded as its
legal aspect. The courts use the two terms more or less interchangeably?. Thc
principles comprised ih legal policy cannot be numbered, and through the decxdgd
cases are constantly being developed®. The courts draw on many diverse sources in
formulating legal policy*.

The courts ought not to enunciate a new head of legal policy in an area wherg
Parliament has demonstrated a willingness itself to intervene legislatively where it
considers necessary®, Legal policy is not static® and in some areas it may'change
drastically over a period’, in response to changes in the perceived view of public needs
and attitudes®.

As o the interpretative criteria sec para 1375 antc; and as to the basic rule of statutory interpretation see
para 1376 ante. . .
For the nature of public policy see R v St Cregory Inhabitams (1834) 2 Ad & El gy at |07:~|u8; Anumbllr
Society v Bolland (1830) 4 Bli NS 194; Egerton v Earl Brownlow (1853) 4 HIL Cas 1 at 123; Lnxh‘znd v Mullis
{1878) 3 CPD) 439 at 442; Municipal Building Society v Kent (1884) 9 App Cas 260at273; Re Mmsz l189lv]
1 QB 594 at 595; Mogul SS Co v McGregor, Gow & Co [1892] AC 25 at 45, HL; Janson v Driefontein
Consolidated Mines Lid [1902) AC 484 at 500, 507. HI. ) )

Egin R v Lemou |1979] AC 617, [1979] 1 All ER 894, HL, it was necessary to dcc_nd: whcxl_1cr She
common law offence of blaspheinous libel requires proof only of an intention to publish the offending
matter, or also requires proof that the accused actually intended to cause offence. Lord Scarman (at 664
and 927) described this question as "one of legal palicy in the society of soday‘.

Egin Kirkham v Chief Constable of the Greater Manchester Police | u)!!ql 3 .f\ll ER 882 at 892-Ry: 3 (on appcal
1990) 2 QB 283, [19y0) 3 All ER 246, CA) 'Tudor Evans), in considering \_vllc_(hvcr Icgzl.pf)lu:y required
damages for negli € to be disall d where the negligence isted in givinga smcldz} person an
opportunity (which he took) actually to commit suicide, had regard to whether suicide is an
ecclesiastical offence. . .

Re Hrighlife Lid {1987) Ch 200, [1986] 3 All ER 673 concerned the question wllefhcr parties could
determine by agreement between theen that a floating charge would bl.’F()lne cfystallxsgd ifthe chargor
ceased trading. Hoffman J was asked to declare that to allow this was an innovation which was contrary
to public policy. He declined to do so, saying (at 21 5 and 680-681) that these ‘are matters for Parliament
rather than the courts and have been the subject of public debate in and out of Parliament for more than
a century’. He added: ‘The limited and pragmatic incerventions by the legislature fin ¢his field} make it
in my judgment wholly inappropriate for the courts to impose additional resuictive rules on the ground
of public policy.’ .

6 ‘The fact that opinion grounded on cxpericnce has moved one way does not in law preclude the
possibility of its moving on fresh experience in the other; nor does it bind succecding generations, when

»

-

-

“
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conditions have again changed': Bowman v Secular Society 1td {1917) AC 406 at 467, HL, per Lord
Sumner,
Lord Devlin (The Judge (1979), p 15) referred to certain aspects of mid-nincteenth century legal policy as
‘a Victorian Bill of Rights, favouring (subject to the observauce of the accepted standards of morality)
the liberty of the individuat, the freedom of contract, and the sacredness of property, and which was
highly suspicious of taxation'. Such a description would not fit the legal policy of today.
Lord Reid conunented on ‘a steady trend' towards ding the law of negli as depending on
principle rather than precedent: Dorset Yacht Co Lid v Home Office {1970} AC 1004 at 1026, [1970] 2 All
ER 294 at 297, HL. On another aspect of legal policy, Lord Hailsham of St Marylebone said: “The
categories of public interest are not closed, and must alter from time to time whetlrer by restriction or
ion as social ditions and social legislati develop': Dv NSPCC|(1978] AC 171 at 230, [1977]
1 AILER 589 at 60, HL. In relation to tax avoidance, Lord Diplock said that it would be disingenous
to suggest, and dangerous on the part of those who adviscd on claborate tax-avaidance schemies to
assume, that the principle in WT Ramsay Lidv IRC[1982] AC 300, [1981] 1 Al ER 865, HL (see sTAMP
DUTIES para 1011 text and note 4 ante), did not mark a significant change in the approach adopted by
the courts: IRCv Burmah Oil Co Ltd [1983) STC 30 at 32, HL. The judicial development of the extent
ofjudicial review (sec para 1358 ante) which began in the 1970s required a broadening of the conceptof
locus standi: R v HM Treasury, ex p Smedley |1983] QB 657 at 669, (1985] 1 All ER. s89at 595, CA, per
Slade LJ (“The speeches of their Lordshipsin R » IRC, ex p Natioual Federation of Self- Employed and Small
Businesses Ltd [1982] AC 617, [1981] 2 All ER g3, HL, well illustrate that there has been what Lord

Roskill described (at 656 and 116) as a “change in legal policy”, which has in recent years greatly relaxed
the rules as to locus standi’).

-

o

1432. Deriving interpretative principles from legal policy. Because it takes
Parliament as intending that general principles of legal policy should apply to the
construction ofits enactments unless the contrary intention appears, the common law
has developed specific principles of statutory interpretation by reference to those
general principles'. A principle of statutory interpretation (as opposed to a rule,
presumption or canon)? can therefore be described as a principle of legal policy
formulated as a guide to legizlative intention®. In a particular case different elements of
legal policy, for example the safeguarding of personal liberty and the need for state
security, may conflict. The court then needs to weigh the contlicting elements and

decide which should have predominance’. The conflict may, however, be more
apparent than real®.

1 Eg the principle of construction that if the literal meaning of an Act would permit a person o profit
from his own wrong, it may be correct to infer an intention by the legislator that a strained construction
should be given in such cases, is derived from the general principle that it is undesisable that a person
should be allowed so to profit. As ta this principle see further para 1453 post.

2 See para 1375 ante,
3 For the detailed principles sce para 1433 et seq post.
4 This is in accordance with the usual technique of statutory inter where criteria other than

principles derived from legal policy may also come into consideration: sce para 1378 ante.

Sce R v Secretary of State for the Home Department, ex p Cheblak{1991] 2 ALER 3193t 334, [1991] 1 WLR
890 at 906-907, CA, per Lord Donaldson MR, commenting on the dictum of Mann 1) in R v Secretary
of State for the Home Department, ex p B (1991) The Independent, 29 January, DC, that the court was
aware of the tension which arose between considerations of liberty and the freedom to live where one
wished on the one hand and considerations of national security upon the other hand. Athough they
give rise to tensions at the interface, ‘national security’ and ‘civil libecties' are on the same side: 'in
accepting, as we must, that to some extent the needs of national security must displace civil libergies,
albeit to the least passible extent, it is not irrel that the maij of national
security underpins and is the foundation of all our civil libertics': R v Secretary of State for the Fome
Departmient, ex p Cheblak supra at 334 and 9o6-go7 per Lord Donaldson MR,

“




Volume 44(1) (Reissue), para 1249 Laws of England (4th Edn) Supp 1999
1249  Queen's Printer of Acts of Parliament L .
NOTE 2—For an example of letters patent appointing the Queen’s Printer see London Gazette,
4 September 1997.
1261 The proviso ) )
NOTE 5— kacscrvc Forces Act 1980 s 125 repealed: Reserve FPorees Act 1996 Sch 11,

Part 2. Passing, Commencement, Amendment and
Cessation

1283 Relation of an enactment to past law and fact .

NOTE 2—See Bairstow v Queen’s Moat Houses ple [1998} 1 All ER 343, CA (no power under
Supreme Court Act 1981 5 87(3), in making Rules of Court, to ctect implied retrospective
amendment of inconsistent primary legislation).

1287 Presumption regarding procedural enactments .
NOTE 7-—See, however, Bainstow v Queen’s Moat Howses ple [1998] 1 All 1R 343, CA.

1290 Implied amendment o .
NOTE 1—!{ See, however, Bairstow v Queen's Moat Flouses ple [1998] 1 AL ER 343, CA.

1305 Repeal etc by subordinate legislation )
NOTE 1~p Such a power must be construed narrowly and strictly: Baivstour v (ueen’s Moat Houses ple
{1998] 1 Al ER 343, CA.
1308 Savings for accrued rights, etc ) o
NOTE 3—See also R v Dover M-lg‘imum' Comt, ex p Webb (1998) 162 JPIC 295 (application for
forfeiture order), and Marsal v Apong [1998] 1 WHIL 674, PC (statute could not be interpreted
retiospectively so as to impair an existing right or obligation)

Part 3. Extent and Application of Acts

No further updating since publication of Volume 44(1) (Rewssuc).

Part 4. Operation of Acts

1328 Investigating agencies )
NOTE 3—1964 Act s 18, Sch 2 now Police Act 19965 29, Sch 4.

1357 Statutory penalties o )
NOTE 5 —1979 Act comsolidated in Justices of the Peace Act 1997, 1979 Acts 61(2) now 1997 Act
5 60(2).
1360 Tort of breach of statutory duty ) o
NOTE 11-=-X (Minors) v Bedfordshire CC, cited, applied in Bowden v South 1 est [Vater Sewvices l.!zl(l‘)(‘)‘m
3 CMLR 330 (no right of action in tort under Water Indusiry Act 1991 or Water Resources Act 1991
which created comprehensive regulatory regimes enforceable in puiblic rather than private law).

1362 Money due under an Act o .
NOTE 2- 1925 Act s 83 substituted: see now s 83(12); Land egistration Act 1997 5 2.

Part 5. Statutory Interpretation

1383 Definitions relating to places
NOTE 16-—1964 Act s 62 now Police Act 1996 3 101(1): 1978 Act Sch 1, amended by the

1996 Act Sch 7 para 32.

87 Definitions relating to distance and time . o
nNo’ne :——W‘H Order rci;kul, As 10 the years 1998, 1999, 2000, 2001 sce the Sumimer Fime
Order 1997, S1 199772982

Statutes Volume 44(1) (Reissue), para 1521

1417 Construction of consolidation Acts

NOTE 6 --See Johnson (Inspector of Taxes) v The Prudential Asswance Co Lid [1990] STC 647
(ambignous or obscare provisions, talling within first excepion w exclusionary rule formulated in
Pepper v Hat (sec para 1421) gave rise to real and substantial ditficulty or ambiguity and entitled count
to seek assistance from parliamentary materials and antecedents of consolidation Act).

1421  First exception to the exclusionary rule; the rule in Pepper v Hart

TEXT AND NOTES— Where the court is secking to construe a statute puiposively and consistently
with any relevant Ewropean legisltion, o1 the object of the legislation under consideration is 1o
mtraduce into English faw the provisions of an intermational convention or Enropean directive, it 1s
of particular iniportance 1o ascertain the true purpose of the stawute, and in those circumstances the
court may adopt a more flexible approach to the admissibility of padiamentary materials than that
established for the construction of a particular provision of purely domestic legishution: Thee Rivers
DC v Governor and Company of the Bank of England (No 2) [1996} 2 All EIU 363,

Part 6. Subordinate Legislation

1499~1526 Subordiuate Legislation

As o the making of subordinate legislation by the Natioual Asscrubly for Wales, indading the
disapplication of certain Parliamentary procedures in relation to such subordinate legislation, sec
CONSTITUITONAL TAW AND HUMAN RIGHTS vol 8(2) (Refsste) para +2M ante.

1501 'The legislation and antecedents
NOTET7-—1946 Act ss 2, 3(1) amended: Statatory Instrunents (Production and Sale) Act 19965 1.

1502 Power to make regulations

NOTE 1-~-1946 Act s 8(1) amended: Suatutory Instruments (Production and Sale) Act 1996 5 1.
AND NOTE 6-—For ‘sold by the Queen's Printer’ read *sold by or under the authouty ot the
Queen'’s Printer: 1946 Acts B(1){(c); 1996 Act supras 1.

NOTE 71946 Act s 8(1)(c) amended: 1996 Acts 1,

1504  Express application of the legisl to other d

NOTE 21946 Act s 2 atuended: Statutory Instruments (Production and Sale) Act 19965 1.

1505 ‘The Statutory Instrumnents Reference Committee
NOTE 5 1946 Act s 2(1) amended: Statutory Instiuruents (Production and Sale) Act 1996 s 1
1506 Requirements as to individual documents
5

NOTES , 0= 1946 Acts 2(1) amended: Statutory Instrunients (Production and Sale) Ace 19965 |
NOTE 6 —1946 Act s 8(1)(c) amended: 1996 Actsupra s 1.

1507  Statutory Instruments Issue List
NOTES 1, 3 =1946 Act s 3(1) amended: Statatory fnstranents (Production and Sale) Act 1990 s 1.
TEXT AND NOTE 2-—~For ‘sold by the Queen’s Printer’ read “sold by or under the authority ot the
Queen's Printer’: 1946 Act s 3(1); 1996 Act supras |
TEXT AND NOTE 5--Words ‘and purporting to bear the tmpiint of the Queen's Printer’ ounitend:
1946 Acts 3(1); 1996 Acts L.
1508  Annual editi of
NOTES
NOTE §

t y instr
3, 5---1946 Act s 2(1) amended: Statutory Instnuments (Production and Saley Act 19965 1.
— 1946 Acts 3(1) amended: 1996 Act supras 1.

1511  Ignorance of statutory instrument

TEXT AND NOTE 2 - For ‘sold by the Queen’s Printer’ read *sold by or under the authomy of the
Queen's Printer’: 1946 Act s 3(2); Statutory Instruments (Production and Sale) Act 1996 s |

TEXT AND NOTE 3 -For ‘issucd by’ read ‘issued by or under due authonity of': [946 Act s 3(2);
1990 Actsupras 1.

1515 Instruments subject only 10 laying before Parliament

PEXT AND NOTE 12~ For 'sold by read “sold by or under the anthority of’: 1946 Act s B(1)(0);
Statutory Instruments (Production and Sale) Act 19965 1.

NOTES 13, 14—1946 Act s 4(2) amended: 1996 Actsupras 1.
1521 Grounds for challengi bordinate legislati

NOTES 3-7 Subordinate legistation which purports w0 give powers which substatially intertere
with common law or statutory rights is ultra vires, unless the interference is expressly or impliedly

authorised by the empowering Act and proportional to the object of the subordinate legisltion itself:
Dunnan v Bedfordshire CC 11977) ELR 299,




