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Conflict of laws — bankrupicy — irustees in bankruptcy — suing for debtors’
movables in Hong Kong courts — trustees recognised if foreign order provided
Jor extra-territorial effect — if foreign law provided that trustees had right to
sue in their own names, then trustees had right of action to sue in Heong Kong

Public internat:onal law — non-recognition by sovereign of government of
domestic province — PRC sovereign did not recognise Taiwanese government
— consequences — limited range of acts, those necessary for peace and good
order among citizens of Taiwan still recognised — whether rights of trustees
in bankruptcy appointed by Taiwanese court lo sue Jor movables situate in
Hong Kong recognised
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P was adjudged bankrupt by a Taiwanese court and Ts were appainted trustees in
bankruptcy (the bankruptcy order). P commenced an action in Hong Kong against
Ds, the registered owner of Hong Kong shares, claiming that the shares were held
on trust for him: and for a transfer of the sharcs to him. Ts applied to be joined as
plaintiffs. It was ordered that before this application be resolved preliminary issues,
such as whether the bankruptcy order should be recogniscd and given cffect-to;
and whether the bankruptcy order should be recognised as having effect over P's
assets in Hong Kong, be tried. The Judge giving judgment before | July 1997,
ruled that as the United Kingdom did not recognisc Taiwan, either de jure ov de
facto, the bankruptcy order would not be recognised. Ds appealed raising two
issues. First, whether trustees in bankrupicy appointed by a foreign state and suing
for debtors’ muvables, were recognised by Hong Kong courts. Following the
handover, the sovereign was no longer the United Kingdom but the PRC and
Taiwan no longer a forcign country but a domestic pravince of the PRC with a
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government not recognised by the PRC. Therefore given that the issuc of the
secognition of Taiwan now had 1o be approached afresh, the second issuc raised
was. whether inspite of the non-recogaition by the PRC of the Taiwanese
govemment and courts, could Hong Kong courts give effect to orders of Taiwanese
courts, specifically in this case, a bankmptey order.

Held, allowing the appeal by a majority (Rogers JA dissenting) that:

Rights of trustees in hankruptcy for debtors’ movables in Hong Kong

(1) The gencral rule was that trustees in bankruptcy appointed by a forcign
court were recognised by the Hong Kong courts at comimon law provided
that the judgment of the foreign court had extra-tcrritorial effect and the
forcign order gave the trustees in bankruptey right over the bankrupt’s
movable assels (Dicey & Morris, Conflict of Laws, (12th ¢d.), 1r. 167,

169). (See pp.129C-1. 1361 ()

(2) This was notwithstanding that the foreign insolvency proceedings might
beol a very different nature from those in Hong Kong and that a decree
in such proceedings could not be cquated with a foreign judgment. (See
p.136G-H.)

(3) Even though under the relcvant forcign law the bankrupt’s property might
not have been vested in the foreign trustees in bankruptcy, if such trustees
had a right to suc in their own names for choses in action due to the bankrupt,
that gavc them a right which Hong Kong, by the comity of nations would
treat as though it were a right of action at common law (Alivon v Fumival
(1834) 1 Cr M & R 277 and Macawlay v Guaranty Trust Co of New York
(1927) 44 TLR 99 followed). (See pp. 130B-11, 136H-137A.)

(1) Here. on the expert evidence the bankruptey order had extra-territorial
cffcet and under Taiwanese law, Ts had the right to suc for I's shares in
Hong Kong. Therefore the Court would recognise the right of Ts to
prosccute their claim in Hong Kong. (Sec pp.1291-130A, 137B-C.)

(5) (Per Rogers JA dissenting) On the expert cvidence the bankruptcy order
did not cover asscts outside Taiwan. Further, the basis of recognising the
right of the trustees to suc was comity of nations and there was no scope
for the application of comity in respect of the Taiwanese government, a
government cxcrcising power in defiance of the sovercign. (Sce pp.146B-
H. 149A-150))

Effect of non-recognition of Taiwan

(6) There was a common law principle that a limited range of acts by thosc
actually in control of a territory but without any tawful validity or authority,
might be recognised and acted upon by the Hong Kong courts in the
interests of common scnse and justice, provided that the relevant acts did
not directly help the usurper, were not contrary to public policy. and were
not inimical to the rights of the lawful sovercign. This was on the basis
that where a lawful sovercign was ousted for the time being by a usurper,
the sovercign still remained under a duty to do all he could to preserve
taw and order within that territory: and, as he could not do it himself, an
‘mplicd mandate was given to lis subjects to do what was necessary for
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the maintenance of law and order. ‘The Timited range of acts were those
acts necessary to peace and good order among citizens, such as acts
sanctioning and protecting marriage and the domestic relations, acts
governing the course of descents and acts regulating the conveyance and
transfer of rcal and personal property (Texas v White ( 1868) 7 Wallace
700 (74 US), Carl Zeiss Stiftung v Rayner & Keeler Lid (No 2} 119671 1
AC 853, Madzimbamuto v Lardner-Burke [1969] | AC 0645, Re Jumes
(an insolvent) (A-G intervening) [1977] Ch 41 and Hesperides Hotels Lid
v Aegean Turkish Holidays Lid [1978] 1 QB 205 considered). (See
pp.131C-134], 137C-1)

(7) A recognition of the rights of the trustees in hankruptcy appointed by the
Taiwanesc court to sue for movables situate in Hong Kong which were
part of P's cstate accorded with common sense and justice, and provided
a necessary remedy for the creditors. Such recognilion was not contrary
to public policy and did not involve any recognition of the legality of the
Taiwancse courts. Nor was it in any way inimical to the interests of the
sovercign power. (Sce pp.135A-C, 1371-1388.)

(8) (Per Rogers JA dissenting) A clear distinction had to be drawn between
recognising the existence of a state of affairs, cg the marital status of a
person or the owncership of goods on the one hand and recognising and
giving effect to an order of a foreign unrccognised court, particularly where
recognition entitled trustees acting under the direction of that court to
bring proccedings in Hong Kong. (See p-144C-F))

Y) (Per Rogers JA disscuting) If the Court were to give clfect to the
bankruptcy order, it would unwittingly become part of the judicial process
of Taiwan, namely the process of administration of asscts in what was in
effect a rebel temitory under the control of a court of the rebel government.
(Sce p.147A-C))
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Mortimer V-P:
This is an appeal against orders of Patrick Chan J (as he then was) on 27 June
1997. He held that two preliminary issucs should be answered in the negative.

The Background

I take the background from the judgment below. On 20 October 1990, the
plaintiff, forer President of the Fortune Group of Companies in Taiwan was
adjudged bankrupt by the Taipei District Court. He and his companies were
insolvent. By the samc order, the appellants — four Taiwancse attorncys in law
- were appointed trustees in bankrupicy.

On 2 August 1991 the present action was commenced by the trustees but in
the namie of the plaintiff. 1t is alleged that the plaintiff is the registered owner
of 3,500,000 out of 5,000,000 issued and fully paid-up shares in Hotel Nikko
Hong Kong Ltd. Another 1,250,000 shares paid for by the plaintiff but registercd
in the name of either the first or the second defendant are alleged to be held in
trust for the plaintiff,

The action is contested and has reached the discovery stage.

On 6 May 1993 the trusices in bankruptey commenced proceedings against
the first defendant in the ‘Taipei District Cowtt for the returm of 1,000,000 sharcs
registered in her name. The Taipei District Court gave judgment in favour of
the trustees. The first defendant appealed to the Taiwan High Court the appeal
was dismisscd. She then appcaled to the Taiwan Supremc Court. There her
appeal was allowed and the casc was remitted to the Taipei District Court for a
further hearing. She failed to atiend the further hearing with the result that her
appeal was dismissed. In Taiwan therefore the judgment in favour of the trustees
stands, all avenucs of appeal having been exhausted.

Events leading to the triat of the preliminary issues hegan on 6 October
"985, An application was made 1o amend the writ by adding the trustees in

B

H

Ting Lei Mian & Other v Ka Chia( o & ihers
CA Movtimer V-I' 1221

bankruptcy as plaintiffs. This and an carlicr application under O.14A for
the detcrmination of a question of law by the plaimtilf were adjourncd for

argument.
In the meantime, however, the plaintiff had a change of heart and wished to

take over the conduct of the action himself with the consequence that on
11 December 1995 the trustees in bankruptey applicd for leave to intervenc to
be joined as plaintif(s in the action, and for an order that they, in their capacity
as trustees in bankruptcy. should have the conduct of the proceedings.

The summons of 11 December 1995 cane before Leonard J in June 1996.
He ordercd four preliminary issues to be determined under .33 .3 but with
1wo of these to be tricd first. They werce the subject of the trial below.

The preliminary issues

‘The two issucs for our considcration are:

(a) whether in all the circumslances of this case, this Honourable Court
should recognise and give effect to the Order of the Taipei District
Court dated 20 October 1990;

(b) whether in all the circumstances of this case, this | lonourable Cot
should recognised the said Order of 1aipei Distnct Court as having
effect over the assets of Ting L.ei Miao situated in | long Kong,

The order of the Taiwanese Court

The order of the Taipei District Court dated 20 October 1990 (Exhibit KCC-1)
is before us. The effect of the order was that the plaintiff Ting Lei Mino was
adjudged bankrupt and the four appellants were “clected™ the trustees in
bankruptcy. Later, the trustces in bankruptcy tovk procecdings in the Taipei
District Court for the recovery of one million sharcs in the Nikko Hotel - the
subject of the present proceedings. On 14 March 1994 judgment was given in
their favour in the following terms:

The defendant shall deliver as shown in the schedule the share certificate
(serial number of the certificate is 32) for one miflion shares of the I-long
Kong Company Hotel Nikko Hong Kong 1.1d to the plaintiffs and shall
assist in the registration of transfer of the shares to the plaintiffs.

The significance of that order in these procccdings is that the Taipei court
implicitly rccognises the right of the trustces in bankruptcy to the dehtors’

movablcs outside Taiwan.

The hearing below

Patrick Chan J (as he then was) gave judgment before | July 1997. He was
assisted by a certificate from the Foreign & Commonwcalth Office on the
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recognition accorded by the United Kingdom Govermment to Taiwan. The Judge
was of the view that:

The British attitude as indicated in the certificate is the same as that
taken by the government of the People’s Republic of China. Heite the
impending transfer of soveregnty on | July 1997 would not make any
difference. Furthermore. a statement by the Chief Justice and President
of the Supreme Pecple’s Court in China, Mr Ren Jian Xin, showed that
there is a tendency of the PRC 10 recognise the civil activities and rights
of Taiwanese residents according to the regulations of the Tawan region
as having factual vahdity

This may be so. Bui the certificate is no longer relevant to any decision made
by this Court after the handover. It follows that if the recognition of Taiwan or
its courts is fundamental to our decision, the court musg address rclevant
questions to the Chicl Excewtive. His answer is conclusive on the question of
rccognition of a forcign entity. A fortiori it must be conclusive upon the
rccognition or otherwise of a rcbel administration presently in control of a
province of the PRC. It is a fundamental principle that the courts and the
excculive must speak with one voice upon such matters. Initially, thercfore, it
is for this Court to decide whether it is nccessary in order to resolve the issucs
in this appeal to make appropriate cnquiries of the executive. No counsel has
submitted that it is necessary to make thosc enquiries but should we not agrec
they have assisted by providing suggested draft questions.

Is it necessary to address questions to the Chief Iixecutive?

The Basic Law of the Iong Kong Special Administrative Region provides by
art. 19 para.3:

The courts of the Hong Kong Special Administrative Region shall have no
jurisdiction over actions of state such as defence and foreign affairs. The
courts of the Region shall obtain a certificate from the Chief Executive on
questions of fact concerming acts of state such as defence and foreign
affairs whenever such questions arise in the adjudication of cases. This
certificate shall be binding on the courts. Before issuing such a certificate,
the Chiel Executive shall obtain a certifying document from the Central
People’s Government.

The question is, therefore. whether any “such questions arise in the adjudication™
of this case. I they do, the appeal must be adjourned for the ncccssnrir cnquirics.
As Taiwan is a provinee of the PRC, forcign affairs arc not involved. F

this case does not concern defence in any l\ivay. However, lllcll‘::c.!:»;:il'i-:l:l:::r:;
1chel government in control of national territory is a matter for the executive at
common law whether or not this is provided for in the Basic Law. In
coreoquence | would hold that if recognition of the Taiwanese court — contrasted
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with giving cffect 1 an order of that court - is essential 10 our decision questions
must be addresscd to the Chief Exceutive.

Only if this appeal can be determined on a worst case scenario should we
undertake an adjudication. Initially | would approach this appeal, therefore, on
ihe basis that Taiwan is a province of the PRC presently under the control of a
rebel govermnent without recognition of any kind.

If the trustees in this case had been appointed by a court in a foreign
state recognised by the PRC, could they sue for the debtors’
movables in the HKSAR courts?

I puse this question for primary consideration because if the answer o this is
no. that is an end of the appcal. If the answer is yes. initial issucs concerning
the effect of the orders of the Taiwancsc courts will be resolved.

‘The relevant rules in Dicey and Morris, The Conflict of Laws ( 12th ed.) mc:

Rule 167(2) {Hong Kong) courts will recognise that the courts of any ...
foreign country have jurisdiction over a debtor if.

(a) e was domiciled in that country at the time of the presentation of
the pelition; or .

(b) he submitted to the junsdiction of its courts, ... by appearing in the
proceedings.

And,

Rule 169 — An assignment of a bankrupt's property to the representative
of his creditors under the bankruplcy law of any other foreign country
whose courts have jurisdiction over him in accordarce withr.167(2) 1s, or
operales as, an assignment of the movable of the bankrupt situate in

England.

The general rule is that trustees in bankruptcy appointed by a foreign court arc
recognised by the Hong Kong courts at comnion law provided that the judgment
of the forcign court has extra-territorial effect. That is provided that the forcign
ordcer gives (he trustces in bankruptcy rights over the bankrupt's movablc assets

wherever situate.
The initial question therefore is whether the order of the Taiwanesc court

appointing the trusices gives them rights over the bankrupt’s shares in Hong
Kong. The answer may be found in the later Taiwanese proceedings.
Whereas it is strenuously argued on the basis of cxpert evidence and the
judgment of the Taiwanese Supreme Court that the order in the District Court
docs not have extra-territorial effect under Taiwanesc law, | find mysclf driven
10 agree with Mr Yu SC for the appcllants that on this point the ovder of the
Taiwanesc court of 14 March 1994 is conclusive. It made an order in favour of
the trustees in respeet of shares which are in part the subjcct of the presem
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proceedings. 1 acknowledge at once that the appellate proceedings in Taiwan
blurred the issue until their conclusion but they are now exhausted. The order
of the District Court stands. That order takes cffect in respect of shares in a
Hong Kong company situate in Hong Kong.

The remaining qucstion is whether the trustees in bankruptcy have the right
1o sue in Hong Kong courts in order to recover the assets in Hong Kong for
distribution.

On this the law is scttled. The trustees do have the right to suc in the Hong
Kong courts. This follows from the long cstablished authority of Alivon v
Furnival (1834 1 Cr M & R 277 at p.295 where Park B dealing with the rights
of French Syndics — the equivalent of trustees in bankruptey — said:

... the property in the effects of the bankrupl does not appcar to be
absolutely transfer to these syndics in the way that those of a bankrupt
are in this country; but it should seem thal the syndic’s act as mandatories
or agents for the creditors; the hold free or any lwo or one of them
having the power to sue for and recover the debts in their own names.
This is a peculiar right of action, created by the law of that country and
we think it may be by the committee of nations, be enforced in this as
much as the right of foreign assignees or curators, or foreign incorporations,
appointed or created in a different way from that which the law of this
country requires.

This was followed in Macaulay v Guaranty Trust Co of New York (1927) 44
TLR 99 at p.100 per Clauson J who said that:

... the above casc was an authority for the proposition that, if receiver of
assignees in bankruptcy had, according 1o the law of the country they had
been appointed, a right to sue in their own names for choses in action
due 10 a body or person in respect of whose property they had been
appointed receivers or assignees that gave them a right which this country,
by the comity of nations would treat as though it were a right of action at
common law on evidence that in fact the operation of the orders appointing
them gave them a right to recover choses in action in the country in
which they were appointed.

Finally, it is relevant to make reference to the affirmation dated 11 April 1997
of Chen Chin Lung. the legal representative of the trustees in bankrupicy, who
points out in the final paragraph:

.. that all our works carried out in the capacity of trustecs of the plaintiff
for the benefit of the creditors have been supervised by the Taipei District
Court. We have to seel. the prior approval of the Taiper District Court
before we embark on any of our work. The Taipei District Court is fully
aware that powers of attorney have been executed by the plaintiff at our
request aulhonsing us to commence legal proceedings in his name in
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IHong Kong and our application 1o apply for joinder in the present
proceedings. These were all approved by the Taipei District Court, Besides,
all our expenditure incurred in the present proceeding was taken oul
from the estate of the plaintiff with the approval of the Taipei Distnct

Court.

Without hesitation, thercfore. T would hold that if Taiwan were a forcign country
recogniscd by the PRC the trustecs in bankruptcy wonld be cntitled to suc in
Hong Kong to recover the bankrupt’s shares.

Is it open to the Hong Kong courls to recognise any rights of the
trustees in bankruptcy?

But Taiwan is not a foreign country. The common law principles concerning
sovercignty and recognition either de jure or de fucto of forcign govermments
are not dircctly in point. Of course, on questions of sovereignly and recognition,
whether domestic or foreign, the courts and the executive musl speak with onc
voice.

So far as this appeal is concerned therefore the position is fundamentally
different from that at first instance before 1 July 1997. We must approach our
decision on the basis that Taiwan is subject to PRC sovereignty. and that the
government of Taiwan has no legal foundation, but it is allowed — temporasily
at least — to remain in effective control. The Taiwancse courts which made the
orders relevant to this appeal are not recogniscd by the Hong Kong courts.

The issue for our consideration is whether — in spitc of the acccptance of
these fundamental propositions — the Hong Kong courts will give effect 1o any
orders or decisions of the Taiwanesc courts, and if so, whether our courts will
give any effect to the order appointing the trustces in bankrupicy.

The possibility that some validity could be given under the common law as
applicd in England to acts and laws flowing from unrecogniscd institutions
was voiced by Lord Wilberforce in Carl Zeiss Stifung v Rayner & Kecler (No
2)[1967) 1 AC 853 at p.Y54B:

My Lords, if the consequences of non-recognition of the East Government
“government”’ were 1o bring in question the validity of its legislative acts. |
should wish seriously to consider whether the invalidity so brought about
is lotal, or whether some mitigation of the severity of this resull can be
found. As Locke said: “AA government without laws is. | suppose, a imyslery:
in politics, inconceivable to human capacity and inconsistent with human
socicty,” and this must be true of asociely ~ at least a civilised and orgarvsed
society — such as we know to exist in East Germany. In the United States
some glimmerings can be found of the idea that non-recognition cannot
be pressed to its ultimate logical limit, and that where private rights, or
acts of everyday occurrence, or perfunctory acts ol administration are
concerned (the scope of these exceplions has never been precisely
delined) the cowts may. in the interests of justice and cormmon sense.
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where no consideration of pubhc policy to the contrary has to prevail,
give recognition to the actual facts or realitics found to exist in the territory
in question. These wleas began to Llake shape on the termination of the
Cwvil War (sec US v Insurance Comparies), and have been developed and
reformulated, admitiedly as no more than dicta, but dicta by judges of
high authority, in laler cascs. | mention two of these, Sokoloff v National
Ciy Bank 93 and Upught v Mercuny Business Muchmes Co Inc 94 a case
which was concerned with a corporate body under Last German law.
Other references can be found conveniently assembled in Professor DP
O'Connell’'s Intemational Law (1965) Vol { pp.189 et seq. No trace of any
such doctnne is yet to be found in English law, but equally, in my opinion,
there is nothing in those English decisions, in which recognition has been
refused to particular acts of non-recognised governments, which would
prevent its acceptance or which prescribes the absolule and total invalidity
of all faws and acts flowing fiom unrecognised governments. In view of
the conclusion | have reached on the effect to be attrnbuted to non-
recognition in this case, it is not necessary here to resort to this doctrine
but, for my part. | should wish to regard it as an open question, in English
law, in any futire case whether and 1o what extent it can be invoked.

This was based upon propositions expressed in the United States Supreme Court
in the civil war cascs. A situation which is not entircly irrelevant to that in the
present appeal.

References to the principle that soine validity may be given to usurper’s
acts by reason of an implied mandate from the lawful sovercign are to be found
in Madzimbamuto v Lavdner-Burke | 1969] | AC 645. This is traced back to
Grotius, War and Peace (e Jure Belli ac Pacis, Bk | Ch 1V Sect XV) (see
pp.735G-7368):

We have spoken of him who possesses, or has possessed, the right of
governing. It remains to speak of the usurper of power, not after he has
acquired a right through long possession or contract, but while the basis
of possession remains unlawful. Now while such a usurper is in possession,
the acts of government which he performs may have a binding florce,
anising not from a nght possessed by him, for no such right exists, but
from the fact that one to whom the sovereignty actually belongs, whether
people, king, or senate. would prefer that measures promulgated by him
should meanwhile have the force of law, in order to avoid the utter
confusion which waould result from the subversion of laws and suppression
of the courts.

At p.7298 Lovd Reed refers to the principle as [ollows:

it may be that there is a general pondiple. depending on implicd mandate
from the lawful Soveregn, which recognises the need to preserve law
1 order in termtory controlied by a usurper.
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I accept the existence of the principle that acts done by those actually in
control without lawfully validity may be recognised as valid or acled upon
by the courts, with certain limitations namely (a) so far as they are dirccled
to and reasonably required to ordinarily orderly running of the State, and
(b) so far as they do not impair the right of atizens under the lawlful
(1961) Constitution, and (c) so far as they are not intended to and do
not in fact directly help the usurpation and do not run contrary to the
policy of the lawful sovereign. This las, ie (¢). 1s tanlamount to a lest of
public policy.

(R

In Re James (an insolvent) (A-G intervening) |1977] Ch 41, 1.ord Denning MR

accepted the principle as did Scarman and Lanc LJ1. At p.70G agrecing with

Lord Denning, Scarmian L) said:

The principle was again considered in Hesperides Hotels Lid v Aegean Turkish

He [Lord Dcenning) invokes the doctrine of recognition of the de facto
Judge, and the dectrine of implicd mandate or necessity. | agree with
much of the thinking that lies behind the judgment. | do think that in an
appropriate case cur courts will recognise the validity of judiaal acls, even
though they be the acts of a judge not lawfully appointed or derive then
authority from an unlawful government.

Holidays Lid [1978] 1| QB 205. Lord Denning MR considered the conflicting
authoritics and at p.218G said:

At p.228 Roskill LJ was morc cautious. (This was an application for an intcrim

I would unhesitatingly hold that the courts of this country can recognise
the laws or acts of a body which is in effective control of a territory cven
though it has not been recognised by Her Majesty's Government de jire
or de facto: at any rate, in regard to the laws which regulate the day to
day affairs of the people, such as their marriages, their divorces, their leases,
their occupations, and so forth: and furthermore that the courts can receive
evidence of the state of affairs so as lo see whether the body is in ofleclive
control or not.

injunction.) He said:

... having regard to Lhe observations of their Lordships in the House of
Lords in Carl Zeiss Stiftung v Royner & Keeler Ltd (No 2) [1967]1 AC 853,
and in particular to those of Lord Reid and Lord Wilberforce, it is clear
that at some future date difficult questions may well anse as to the extent
to which, notwithstanding the absence of recognition, the Frglish courts
will or may recognisc and give effect to the laws or acts of a body which
is in effective control of a particular arca or place.
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Having regard to this extensive hody of persuasive albeit obiter authority, 1
aceept the existence of a conmon law principle that a limited range of acts by
those actually in control of a territory but without any kawful validity or authority
may be recognised and acted upon by the Hong Kong courts on the basis that
the sovereign power has an interest in the proper regulation of the affairs of its
subjects within the territory concerned provided that the relevant acts do not
dircctly help the usurper, are not contrary 1o public policy, and are not inimical
to the rights of the lawful sovercign.

Th.c difficulty is in the application of the principles. Lord Wilberforce refers
to “;.m.valc rights”, or acts of cveryday occurrence, or perfunctory acts of
administration but the greater assistance is found in Texas v White (1868) 7
Wallace 700 (74 US) cited in Madzimbamuto v Lardner-Burke [1969) § AC
645 at p.727:

... itis all historic fact that the govemment of Texas, then in full control
of the state. was its only actual government; and certainly if Texas had
been a separale stale. and nol one of the United Slates, the new
govemment, having displaced the regular authonty, and having established
itself in the customary seats of power, and in the exercise of the ordinary
functions of administration would have constituted, in the strictest sense
of the words, a de facto government, and its acts, during the period of its
existence as such, would be effectual, and, in almost ail respects, valid.
And, 1o some extent, this is 1rue of the factual government of Texas,
though unfawlful and revolutionary, as 1o the United States. It is not
necessary 1o attempt any exact definitions, within which the acts of such
a state government must be treated as valid. or invalid. It may be said,
perhaps with sufficienl accuracy that acts necessary to peace and good
order among dilizens, such for example, as acts sanctioning and prolecting
marriage and the domestic relations, governing the course of descents,
regulating the conveyance and transfer of property, real and personal,
and providing remedies for injuries to person and estate, and other similar
acts, which would be valid if emanating from a lawful government, must
be regarded in general as valid when proceeding from an actual, though
unlawful government; and that acts in furtherance or support of rebellion
against the United States or intended to defeat the just rights of citizens
and other acts of like nature, must, in general, be regarded as invalid and
void.

Conclusion

The principle that a limited category of usurper’s acts may have legal validity
by reason of an implicd mandate from the lawful sovercign is rooted in history.
I iceeived modern recognition in the US Supreme Court in civil war cases.
More recently it has been recognised by the House of Lords and the Privy
Council but - so far as I am aware - has never heen applicd by cither.
*aceept (he principle. as did the Judge below, but does it apply in this case?
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Clearly it is in the sovereign's intcrest that acts *'necessary o the peace and
good order™ of its citizens in Taiwan should be respected. A recognition of the
rights of the trustces in bankruptcy appoinicd by the Taiwancse cowrt o suc for
movables situate in Hong Kong which are part of the bankrupt's cstale accords
with common scnse and justice, and provides a nccessary remedy for the
creditors. Such recognition of the status of the trustecs in bankrupley is not
contrary to public policy and docs not invalve any recognition of the legality
of the Taiwancse courts. Nor is a recognition of the rights of the trustees in
bankruptey to suc in Hong Kong in any way inimical to the intcrests ol the
SOVCICign POWCT.

For these reasons, [ would answer the two preliminary issucs in the
affirmative and would allow the appcal.

Godfrey JA:
Introduction

This is an appeal from an order of Patrick Chan J. made on 27 June 1997, on
the trial of two preliminary issues: (1) as to whether the court should recopnisc
and give effect to an order of the Taipei District Court made on 20 October
1990 by which, among other things, onc Ting lci Miao (“the bankrupt™) a
Taiwanese scsident, was adjudicated bankrupt: and (2) as to whether the court
should recognise that order as having effcct over the assets ol the bankrupt
situated in Hong Kong.

The Judge rejected the case of the trustees appointed by that order (“the
trustees™) that thesc issues should be decided in the affirmative; and they now

appeal.

The background

The bankrupt is or was thc owner of 3.500,000 sharcs in Hotel Nikko Hong
Kong Lid (“Hotel Nikko™). Claims adversc to the bankrupt have been made in
relation to those shares. The trustees seck to resist those claims. The Taiwancse
courts have, since 20 October 1990, recognised the trustees’ claim to the disputed

sharcs. -

The judgmen: below

The Judge decided these issucs before the Pcaple’s Republic of China (“the
PRC") resumed sovereignty over Hong Kong on 1 July 1997. The Judge, rightly,
ignored the pending change (although he did note the trustees’ shibmission,
supported by a statement madc by the Chicf Justice and President of the Supreme
Pcople’s Court of the PRC, that there was a “tendency” of the PRC to recopnise
the civil activities and rights of Taiwancsc residents according to the regulations
of the Taiwan region as having factual validity). Since the government of the
United Kingdom did not recognise Taiwan, cither de jure or de fucto. the Judge
refuscd to recognisc the order of 20 Oclober 1990.
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The change of sovereigniy

_\Vc have now to deal with the case after the change of sovereignty. In my
iudgment, we must put on one side the attitude of the UK governinent towards
Taiwan. We must now concern ourselves instead with the attitude of the PRC
government. The judgiment helow, thercfore, is no longer relevant, and we must
appruach the matter afresh.

The effect of the order of 20 October 1990

The effect of an order such as this, if made in Hong Kong, would have been to
vcsl‘lhc property of the bankrupt in the trustees: sec .58 of the Bankrupicy
Ordinance (Cap.6). Accordingly, the trustecs, suing as “the trustees of Ting

Lei Miao. a bankrupt™, would have been entitled to institute an action here for
a declaration as o the bankrupt’s beneficial entitlement (o shares in a company

incorporated in Hong Kong against any person claiming an intcrest in those

shares adverse to that of the bankrupt, together with all necessary and
conscquential relicl.

The order would be trcated as having effccted an involuntary assignment of
the bankrupt’s property, by virtue of the statute, from the bankrupt to the
bankrupt’s trustces in bankruptcy.

. But the bankruptcy proceedings with which we are now concerned arc
foreign bankruptcy procecdings. Does this make any difference, since,
apparently, it is not disputed that the Taipei District Court had jurisdiction to
make the adjudication made by its order of 20 October 19907 In my judgment
it does not. ' '

It has been settled for conturies, in England and Walcs, that the court may
recognise, and give effect to, forcign bankrptey proceedings where no question
has arisen as 1o the jurisdiction of the forcign court over the bankrupt (sce
tﬁnlummu v Ross (1764) |1 Hy Bl 1310) notwithstanding that the foreign
insolvency proceedings may be of a very different naturc from ours and that a
deceree in such proceedings pronounced by a foreign court cannot be cquated
with a forcign judgment (indecd. in some countries insolvency may occur

[without] the intcrvention of any court proceedings at all).

Not surprisingly, thercfore. it is not a condition precedent to the recognition
by our courts of a forcign insolvency proceeding that it, too, should operate to
vest the bankropt's properiy in his trustees by way of assignment: see, cg Alivon
v Furnival (1834) 1 Cr M & R 277, in which an action was suceessfully brouglht
in England by syndics of a Freach bankrapt, although as was noted (at p.296):

The property in the effects of the bankrupt does nol appear to be
absolutely transferred 1o those syndics in the way thal those of a bankrupt
are in this country ...

So 1 have no doubt that if the trustees in our casc have, according to Taiwancse
law. a right to institutc in their own name proceedings to recover the shares in
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disputc herc, that gives them a right which should be treated here as if it wee
right of action at common law (for support for this conclusion reference may
be made to the judgment of Clauson J in Macaunlay v Guaranty Trust Co of
New York (1927) 44 TLR 99, at p.100).

The order of 20 October 1990 gave the trustees appointed by that vrder the
right to institutc an action to recover the shares in question here. as the
subscquent procecdings in Taiwan clearly demonstrate. Since the evidence
establishes that Taiwancsc law authoriscs the trustees to do so, and o take
procecdings in Hong Kong for the purposc. our courts should, in my judgment,
recognise the right ol the trustees lo maintain and prosecute their claim here.

However, there remains onc further question to be decided. Should our conrts
refuse that recognition of the order of the Taipci District Court which they
would otherwise afford to it on the ground that (as is the fact) Taiwan is, hot 4
foreign state with a government recogniscd by the People’s Republic of China
(the sovereign power under which, although administering a separate legal
system, our courts here operate), but a province of the People’s Republic of
China under a government not s0 recogniscd?

The fact that the Pcople’s Republic of China docs not recognisc the present
government of Taiwan is not, in my opinion, an impediment to the claim of the
trustces, by virtue of the order of 20 October 1990, 1o recover the shires in
dispute here for the bencfit of the bankrupt’s cstatc. No question of public
international law ariscs. We are concerned herc only with the rules poverning
the administration of the estatc of a bankrupt under the law of his domicile.
This is a matter of private intcrnational law. Only private rights arc involved.
In such a case, it is clearly “in the interests of justice and commion sense” (sce
Carl Zeiss Stiftung v Rayner & Keeler (No 2) 119671 1 AC 851, per Lord
Wilberforce at p.954) that our courts should afford the same recognition (o the
order of the Taipei District Court in insolvency proceedings as it woukd alford
t0 an order of any other court of competent jurisdiction in similar proceedings.
I would found this conclusion on the juridical hasis cxplaincd by Lord Denning
MR in James (an insolvent) (A-G intervening). Re [1977} Ch 41 at p.62, where
he remarks (following Grotius) that where a lawful sovereign is ousted for the
time being by a usurper the lawful sovercign still remains under a duty to do
all hic can to preserve law and order within the territory: and, as he cannot do it

himsclf, he is 1o be held to give an implicd mandate to his subjccts to do what
is necessary for the maintenance of law and order rather than expose them to
all the disorders of anarchy. In my judginent. the People’s Republic of China,
the lawful sovercign here, should he treated as recognising the smne necessity
for the exercise of a bankruptcy jurisdiction by the counts of Faiwan as it wonid
recognise for Hong Kong or for any other part of its territory. As we e
reminded in the Preamble to the Constitution of the People’s Republic of China:

Taiwan is a part of the sacred teritory of the People’s Republic of China.
it is the lofty duty of the entire Chinese people, including our compatriots
in Taiwan, to accomplish the great task of reunifying the motheriand.



1R HONG KONG LAW REPORTS & DIGEST {1999] 1 HKLRD
1 would be, as it secms 1o e, entirely inconsistent with this aspiration for a
cowt in onr part of the P'eople’s Republic of China to refuse to recognise the
arders in bankruptey of a conrt of competent jurisdiction in what the People’s
Republic of China regards as another part, especially since (as 1 understand)
the mainland courts are themnselves expected to recognise Taiwanesc judginents.

1 too would allow this appeal; reverse the Judge; and decide both of the
preliminary issues raised here in favour of the ttustees.

Rogers JA:

This is an appeal from a judgment of Patrick Chan J (as hc then was) given on
27 June 1997. The judgment was in respect of two preliminary issues. It could
perhaps be noted in passing that these were the first of four prcliminary issucs
which have been ordered to be tricd in this action.

Background

The plaintilf, Mr Ting 1.ci Miao, was adjudged bankrupt in the Taipei District
Court, Taiwan, on 20 October 1990. Mr Ting had been the President of the
Fnrlunc Group in Taiwan. We have been told that this Group had taken deposits
from the general public in Taiwan. Apparently, there were morce than 100,000
investors who had deposited a total of 48.9 billion NTD with the Group. In
Jlfly 1989, the Group stopped paying principal and intcresl to the investors. Mr
Ting was held responsible for the liability of the Group and adjudged bankrupt
by the Taiwan Cowt.

The appellants in this appeal are the four trustecs in bankruptcy of Mr Ting.
They were appointed by the Bankruptey Order of 20 October 1990.

History of these proceedings

This action was commenced by writ on 2 August 1991. As originally formulated,
the claim is onc by Mr Ting against the defendant in respect of a total of one
and a guarter million shares in Hotel Nikko Hong Kong Ltd which the plaintiff
claimed were held in trust for him by the defendants. Onc million shares were
claimed from the (irst defendant and the remainder from the sccond. It is said
that a careful perusal of the statement of claim would show that the claim was
in fact being made by My Ting’s trustees in bankruptey.

That is not so. Paragraphs 7 and 9 contain references to the Mr Ting's
attorneys. That is quite a different from a reference to trustees in ballkmpléy.
On the face of it withoul more, an attorney acts at the direction of, in the intercsts
of and on behall of his or her principal. A trustec in bankruptcy may have
powers of attorncy but acts at the dircction of the appointing authority (in this
case the Court in Taiwan) and in the interests of the creditors, particularly where
thosc interests conflict with those of the bankrupt.

"The claim in the original statement of claim, and as the pleadings stand at
present, is o claim by Mr Ting for a declaration that the shares arc held on trust
« - him and there is then a claim for the transfer of the shares in the namc of the
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defendant to the plaintiff or at his direction o that of his anthoriscd atiormeys.
As the statcment of claim stands at present the attoineys e not pantics to the
action and there is no suggestion that the attorneys arc claiming in their own
right still less is there any issuc between the attorneys and the plaintiff as to
who is entitled o the sharcs.

At the commencement of these procecdings. Mr Ting was held in custody
in Taiwan. The proceedings were commenced in his name by solicitors acting
under authority of a powcr of attomcy.

The trustees thereafter took procecdings in the Taipei District Court in their
own namics against the first defendant claiming the same onc million shares
which had been claimed in these proceedings. Mr Ting was not a party fo those
proceedings. Judgment was obtained in the Taipei District Court on 14 Manch
1994. An appeal was dismissed the following year by the Faiwan High Court.
However, on further appeal to the Supreme Court of Taiwan, the matter was
remitted back to the High Court. [t appears however that when the matter went
back before the High Court, the defendant failed to appear al the hearings cither
in January or March 1997. Accordingly on 8 March 1997 the ligh Court of
Taiwan issued a notice to the cffect that the defendant’s appcal was regarded
as withdrawn. This secms Lo have been akin to a default judgment but the effect
of the Taiwan proceedings will be considered later.

In July 1995, the trustees sought to rely upon the judgment in Taiwan to
obtain summary relicf bascd on it in these procecdings. That application has
still to be heard. At about the same time, the plaintiff himself apparently
chalicnged the validity of the powers of attorney upon which the trustees relicd
and sought to takc over the conduct of this action.

Consequcntly, shortly prior to the hearing of the notice of motion for
summary relief an application was taken out by solicitors instructed by the
trustces acting in the name of the plaintiff for leave to amend the writ by adding
the trustees as plaintiffs to the action and amending the statement of claim.

Again that application has not yet been disposed of and upon the plaintiff
being represcnted by new solicitors, application was made on behalf of the
trustees o intcrvene in the Action, cither in addition te or in substitution for
the plaintiff. in their capacity as trustces in bankrupicy of the plaintiff and to
have conduct of the proccedings as the plaintifls in the action.

That application then came before 1conard J in Junc 1996. 1.conard J ordered
under 0.33 1.3 a total of four preliminary issucs to be tricd. One of the
preliminary issucs, at least. is & double question. The order was that two ol the
issucs should be tricd hefore the remaining (wo issucs. The first two issues
were heard hefore Patrick Chan J in April 1997 and it is against his judgment
in those two issues that this appeal is brought.

RBefore tuming to the issues themselves, 1 would comment that the procedure
of ordering preliminary issues is onc which should be uscd sparingly. Unless
there are clear indications that there will be a saving of procecdings and costs
in whichever way the preliminary issuc is decided, it is often to the disadvantage
of all concerned 1o have the issucs in a cisc divided. Furtherimore, the difficalty
of defining the preliminary issue prior to the full facts cmerging can mean that
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at the preliminary issuc stage, the final contentions of the partics are not fully
ventilated.

Here the position is even more teauous. The preliminary issues do not arise
on the pleadings at all. As 1 have pointed out, the issucs on the pleadings as
they stand at present are between Mr Ting and the first defendant. The issuc;
which arc the subject of the preliminary issucs arise, if at all, on the dml:t
amended pleadings. between the trustces, who are not yet partics to the
proceedings, and the plaintiff and were directed 10 be tried as part of a process
of rc‘sc?lving an interlocutory application to determine whether leave to amend
and join parties should be allowcd. For iy part, I considcer that such a procedure
should not have been followed. The difficultics have been exacerbated in this
case because the wording of the issues has been imprecise and such that
reference to the draft pleadings is neccssary to determine what it is that is sought
to be determinced by the issuces.

The preliminary issues

The questions which fall to be decided have been framed as follows.

(a) Whether in all the circumstances of this case, this IHonourable
Cgurt should recognise and give effect to the Order of the Taipei
District Court dated 20 October 1990 (a copy of which is
exhibited as KCC-1 to the affirmation of Ku Chia Chun filed on
11 July 1995);

(b) Whether in all the circumstances of this case, this Honourable Court
should recogruse the said Order of the Taipei District Court as having
effect over the assets of Ting Lei Miao situated in | long Kong.

The Judge below decided both issucs in the negative.

Change of circumsiances since the judgment

Wherczls in most instances where there has heen a change of law between the
time the causc of action arosc and the date of hearing, the rights of the partics
must be decided on the basis of the law as it stood at the time of the accrual of
the cause of action. in this case. immcediatcly after the judgment in the Court
below there was the change of sovereignty. I is unnccessary to consider whether
that would affect the outcome of this case. What is nceessary is to consider this
casc in the light of the sovercignly which now cxists.

Since Hong Kong is now part of the Peaple’s Republic of China, the
Constitution, ic that adopted by the Fifth National People’s Congress on
4 Decoember 1982, is applicable in Hong Kong being part of the People’s
Republic. Although the effect in Hong Kong of parts of the Constitution may
be altered by the Basic Law, clearly parts of the Constitution arc applicable in
Hong Kong.

In the Preamble of the Constitution, it is stated:
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Taiwan is part of the sacred testitory of the Peoplc's Republic of China. It
is the lofty duty of the entire Chinese people, including our compatriots
in Taiwan, to accomplish the great task of reunifying the motherland.

Whilst Professor Yash Ghai may be correct in a passage in his work Hong
Kong's New Constitutional Order which was drawn to our attention to the

effcct that:

China's views of its own and Hong Kong's relationship with Taiwan change
periodically, which may rmake it difficult for Hong Kong to establish a clear
and coherent external relations policy with Taiwan.

that is not a relevant consideration. The Preamble to the Constitution makes it
clear that as far as the law of the People’s Republic of China is concemed, Faiwan
is to be considered as part of the Peoplc’s Republic of China but that a state of
alTairs exists whereby the integrity of the People’s Republic has been broken.

At the date of the judgment below, Taiwan was on any footing a forcign
country. Now it is part of the same sovereign country as is Hong Kong, numely
the Pcoplc’s Republic of China. It is however governed by a government that
is not recogniscd by the Pcople’s Republic of China. For the purposes of this
appeal, I consider that it should be treated as cquivalent to a territory with a

rebel government.
Whereas, for my part, | would have wished a certificate to be obtained from

the Chief Executive perhaps not under art. 19 of the Basic Law but undcr the
inherent jurisdiction in relation to the questions set out below, T am alonc in
that, but it scems that that would probably only be a matter of caution as the
matter should be proceeded upon on the basis | have just outlined.

Proposed questions

Whether the People’s Republic of China, in treating Taiwan as
part of the territory of the People’s Republic of China, FCCOENISCS
the government of the Republic of China situate in Taiwan as the
de jure or de fucto goverament of Taiwan?

Whether the People’s Republic of China recognises the present
regime situalc in Taiwan as cxcrising a delegated authority from
the Central People’s Government?

Question 1:

Qucstion 2:

Preliminary issue (1)

| have set out above the wording of the first preliminary issuc. | would
draw attention to the following points which I consider arisc out of
this issuc. The first is the usc of the words “recogniscd” and “give cffect
to” and the sccond is that what is to be recogniscd and given effect to
is the order of the Court on 20 October 1990, namcely the Owler wherehy
Mt Ting was adjudged bankrupt.
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This no doubt is 4 reflection of the basis upon which the trustees' case is
intended (0 be put. In the draft statement of claim exhibited “HKC-3" 1o the
alfirmation of Hong Kam Cheung of 6 October 1995, the new para.4 recites
the Order of 20 October 1990 whereby Mr Ting was adjudged bankrupt and
the trustees were appoinied by the Court in ‘Taiwan as trustecs in bankruptey.
Paragraph 5 of the draft amended statement of chaim reads as follows:

The trustees-in-bankruptcy appointed by the Court in Taiwan have the
nght and capacity to biing legal proceedings for the purpose of recovering
the assets of the bankrupt,

The other major new paragraph in the draft statement of claim is para.6 which
refers 10 a further power of attorney. ‘That matter is therefore irrclevant to the
present questions.

t would obscrve, at this stage. that the way the draft statement of claim has
heen phrased and the guestion for determination is thercfore not whether certain
assets should be regarded as belonging to the trustees but whether the Court
Order should be recognised and given effect to. Paragraph S of the draft
statement of claim doces not refer to any of the orders of the Taiwan Court in
the proceedings by the trustecs against the first defendant; nor docs it purport
to base any claim on the cffect of the orders of 14 March 1994 or 8 March
1997 in those procecdings: nor does it plead that the asscts previously owned
by Mr Ting arc now the property of the trustees. 1 recognise, of course, that the
draft statement of claim pre-dates the order of 8 March 1997 but it was draficd
and put forward after the Taipei District Court judgment in March 1994.
Paragraph 5 of the draft statement of claim pleads the right to bring procecdings
in a Hong Kong Conrt 10 recover assets of the bankrupt, not, | would point out,
assels the property in which has been transferred to the trustees. What the Court
is being asked by the question is whether a right to bring procecdings should
be accorded to the Taiwanesc trustees in bankrupltcy for these purposes. That
as. I understand i\, is the rclevant recognition and cffect, which is under

consideration in the first issuc.

It has to be bornc in mind that the trustecs in bankruptcy are in the
process of administration of an estate in Taiwan. The distribution of any
sums recovercd will be made under the Taiwan rules relating to distribution
of assets. The whole process is being conducted under the direction of the
Taiwan Court. Mr Chen Chin Lung, a lawyer and onc of the trustees in
bankruptcy of Mr Ting's estate made an affirmation on | December 1995.
In para.8 of that affirmation Mr Chen states that the administration of Mr
Ting's assets was done under the supervision of Bankruptcy Court in
Taiwan. From time to time the trustees reported to the Bankruptey Court
the steps taken in recovering Mr Ting's assets. Not only therclfore would
the result of such recognition and the giving of effect to the order be to
give a right of audicnce 10 a person holding office by virtue of that order
but it would be to assist in the adminisiration of the bankrupt’s estate which

" ~ing done under the direction of the Court in Taiwan.
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Mr Yu SC in his admirable argument, relies upon the statements in the
various speeches aid judgments which draw attention to the practical difficulties
of failing to recognisc the cxistence of a state of affairs in jurisdictions where
the government is ncither recognised as a lawful government nor a govermment
in fact.

The start of the submission is a passage in the speech of Lord Wilberforce
in the case of Carl Zeiss Stifting v Rayner & Keeler (No 2) | 1964] AC 8BS
That casc concerncd the ownership of trademarks used in respect of products
of a business which had become divided hecause of the division of Germany.
East Germany was a State sct up under Soviet authority but was unrccogniscd
as a State particularly by the Unitcd Kingdom. Questions of recognition of
government acts thercfore came into play. The House of Lords reitcrated the
firmly established principle that the question whcther a forcign state rulcr.or
government is or is not sovereign is one on which the Courts accept as conclusive
the statements provided by the Govermment. ‘The conclusion in the case was
that although the East German Government was not recognised by the
Government of the United Kingdom, its acts should be recognised by the Lnglish
Courts as lawful, not becausc they were acts of a sovercign state, but because
thcy were acts done by a subordinate hody which had becn sct up by the Soviet
Republic which was recogniscd by the United Kingdom.

The difficulty of not recognising the acts of the Fast German Government
(called the Democratic Republic of Germany) was excmplified in the speeches.
If, for cxample, civil marriages were not recognised, children would be regarded
as illegitimate. Furthcrmore, if divorces granted in the German Dcmm'.nftic
Republic were not recognised, confusion would be bound to exist, causing
considerable complications for those wishing to remarry outside Last Germany.
Further cxamples were given that companics incorporated in the German
Democratic Republic would not be able to sue or be sucd in the United Kingdom.

The solution found in that case whereby recognition could he accorded to
the organs of the German Democratic Republic by reason of their establishment
under the acgis of the Soviet Union sufficed to avoid such difficultics. However
at p.954 Lord Wilberforce said:

My Lords, if the consequences of non-recognition of the East German
“government”’ were to bring in question the validity of its legislative acls, |
should wish seriously 10 consider whether the invalidity so brought about
is tolal, or whether some mitigation of the severily of this result can be
found. As Locke said: A government wilhout laws is, | suppose, a mystery
in politics, inconceivable to human capacity and inconsistent with human
society, and this must be true of a society - at least a civilised and organised
society - such as we know to exist in Fast Germany. In the Urited States
some glimmerings can be found of the idea that non-recognition cannot
be pressed to its ullimate logical limit. and that where privale rights, or
acts of everyday occurrence, or perfunclory acts of administration are
concerned (the scope of these exceptions has never been precisely
defined) the courts may, in the interests of justice and common scnse,
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where no considerstion of public pohicy to the contrary has to prevail,
give recognition 1o the actual facts or realities found to exist in the temtory

in question. These ideas began to take shape on the termination of the
Cvil War (see US v Insirance Compenies), and have been developed and
reformulated, admittedly as no more than dicla, but dicta by Judges of
high authonity, in later cases

In this respect. Lord Wilberforee's specch was clearly tentative. Furthcrmore,
his reference in his speech to the United States authorities did not, find favour
with others, for example, Lord Reid.

Two points arisc from Lord Wilberforee's observations at this part of his

speech. In the first place, this was said in the context of refcrring to private
rights or acts of cveryday occurrence and perfunctory acts of administration.
That is quite different from the Courts recognising and giving effect to an
Order of a forcign unrccogniscd Court particularly if that recognition entails
allowing a person appointed a trustee by that Court purporting Lo act in that
capacity and under the direction of that Court in carrying out present functions
which that Court is supcrvising. In my view, there is a clear distinction to be
drawn between recognising the cxistence of a state of fact, for example, the
marital status of a person or the ownership of goods, or as was rclevant in the
Carl Zeiss Stiftung v Rayner & Keeler (No 2) [1964] 1 AC 853, the existence
or otherwise of a body corporate on the one hand and recognising and giving
effect to an order of a Court in these circumstances on the other. In the second
place. the speech of Lord Wilberforce was made in the context of the
recognition ur otherwisc of foreign governments. In the present case, as I have
indicated. the government in question is an unrecognised government of another
part of the People’s Republic of China. Issucs of diplomacy and recognition
of foreign governments are therefore not in question. What is in question is
what recognition a sovereign state should give to an unrecognised government
of part of its own territory.

This latter issuc was dcalt with in part in the case of James (an insolvent)
(A-G intervening), Re | 1977} Ch 41. In that casc, James had been declared
bankrupt in the High Court of Rhodesia. At the time he was declared bankrupt,
the former colony of Southern Rhodcsia had made a Unilateral Declaration of
Independence. In the circumstances that were held to exist, there could be no
equivacation and the position of the United Kingdom Government was that
Rhodesin was still a colony and that the Government of Rhodesia was an illegal
government. The position of the Courts in Rhodesia was that allegiance was
no longer owed to the United Kingdom. In the circumstances, therefore, as far
as the Courts of the United Kingdom were concerncd Rhodesia was a rebel
territory nnd the Courts of Rhodesia were exercising jusisdiction in a rcbel
territory. The case arose because the trusices in bankruptcy appointed by the
Rhodesian Court were secking to recover assets of the insolvent in the United
Kingdom. The particular provisions under which they purported to act related
to the High Court in England having jurisdiction in the matter because the

Ter in question was an order of a British Cowmt.
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Lord Denning MR in a dissenting judgment examined the duties of the
citizens of Southern Rhodesia after UDI had been declared. In particular, he
cxamined the dutics of thase responsible fur faw and order, for example, the
Judges and the police. He pointed out that if the normal tasks werc not carried
out, murderers would go free, thicves would go unpunished and the civil lnw
would be unenforced. In a passage at p.62 of his judgment, Lord Denning
referred to the fundamental duty of the Crown to maintain law and order in the
rcbel territory and specifically by authorising the Judpes and officers of the
Court despite the fact that thcy may have been appointed by the itlcgal regime
1o carry on with their normal task of enforcing the law. e went on:

If such authority was not given expressly, it is al least to be inphed. HHugo
Grotius himself said as much. When a lawful sovereign 1s ousted for the
time being by a usurper. the fawful sovercign <till remains under a duty to
do all he can 1o preserve law and order witln the territory: and, as he
can no longer do it himself, he is held to give an implied mandate: to his
subjects to do what is nccessary for the mantenance of law and order
rather than expose them to all the disorders of anarchy: see his book on
War and Peuce (De Jure Belli ac Pacis, Book |, Ch. IV Sect. XV) as translated
in 1738.

Scarman LJ clearly had sympathy with the views expressed. At p.70, he says
that he agreed with much of the thinking which lay behind the judgment. He

went on to say:

| do think that in an appropriate case our courts will recognise the validity
of judicial acts, even though they be the acts of a Judge not lawfully
appointed or derive their authority from an unlawful government.

However, hc added in thc next sentence:

But it is a fallacy to conclude that, because in certain circumstances our
courts would recognise as valid the judicial acts of an unlawful court or a
de facto Judge, therefore the court thus recognised is a British court.

On that issue, he parted company with the Master of the Rolls and held that the
Courts of Rhadesia were not British Courts. Geoffrey Lane 1J at p.77 said that
he agreed with what had been said hy Sir Jocelyn Simon PP in Adams v Adams
11971] P 188 insofar as he had declined 1o recognise the validity of the acts of
any judge appointed afler UDI1 because his appointiment was ex hypothesi illcgal
and void. It is truc to say that carlicr in his judgment the Judge had said that it
was unnccessary o decide whether the Courts of Rhodesia could rightly he
deseribed as Courts.at all in the eyes of the law of England.

Whereas therefore. it may be possiblc to say that there is judicial support
for the proposition that recognition should be given to a state of affairs or facts
existing whether as a result of a judicial pronounccment or not, in a rchel
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temitory. such a propuosition did not find favour with the whole Court and judicial
assistance was regarded as appropriate by Lord Denning alone.

Rights of the foreign trustee in bankruptcy to sue in Hong Kong to
recover property

Two cases werc cited [or the proposition that foreign trustces in bankruptcy
were entitled to suc cven though the cffect of the bankruptcy did not appear (o
be an absolute transfer of the property of a bankrupt to the trustecs. The first
was the case of Alivon v Furnival (1834) 1 Cr M & R 277. Parke B was there
dealing with the right of syndics appointed in France to suc lo recover property
of the bankrupt in England. e said:

The property in the effects of the bankrupt does not appear to be
absolutely transferred to these syndics in the way that those of a bankrupt
are in this country; but it should seem that the syndics act as mandatories
or agents for the creditors; the whole three or any two or one of them
having the power to sue for and recover the debts in their own names.
This is a peculiar 1ight of action, crealed by the law of that counlry, and
we may think it iay by the comity of nations be enforced in this, as much
as the right of foreign assignees or curators, or foreign corporations,
appointed or created in a different way from that which the law of this
country requires.

That case was cited and relicd upon in the decision of Clauson J in Macaulay v
Guaranty Trust Co of New York (1927) 44 TLR 99 at p.100. Again, that Judgc
referred to the comity of nations as being the basis for recognition of the right.

Whilst clcarly comity is differcnt and distinct from reciprocity, there is here
no scope or accasion for any consideration of a comity of nations. As | have
pointed out, this malter is not a matter of international relations but a matter of
national sovereignty. In my view. it would be extending the comity of nations
too far 1o apply the reasoning of Grotius to the circumstances of this case which
would imply that judicial assistance were to be given to the acts of the judiciary
in Taiwan. In my vicw, there can be no scope for the application of comity in
respect of a government cxercising power in defiance of the sovereign in part
of the territory of the sovcreign.

Reason for not recognising and giving effect to the Order

As 1 have already stated. it would in my view be open to the Court to rcCognise
the existing state of affairs cven in that part of the sovereign territory where the
authority of the sovereign is disputed. This would include recognition of
marriages, divorces amd the transfer of propeity. Howcver. as 1 have alrcady
pointed out that is not the question which arises on the first preliminary issuc
in this case. The draft statement of claim does not rely upon an allcgation that

y right of property vests in the trustees but rather having referred to the Order
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of the Taiwan Court on 20 October 1990 the claim is that the trustecs have the
right and capacity to bring legal proceedings for the purpose of recovering the
asscts of the bankmpt. If the Court were to accede to this application, it sccms
10 me, that the Court in Hong Kong would be assisting in the distribution of
assets of Mr Ting being undertaken by a government which is not mercly an
unrecognised government but is excrcising powcr in the Republic of China
contrary to the wishes and intent of the sovereign government. If the Court
were 5o (o act, it secms to me, it would unwittingly become part of the judicial
process of Taiwan, namely the process of administration of assets in what is in
effect a rebel territory under the control of a Court of the rchel government.

There are further and other matters which secm to me also to militate against
giving effect lo the Bankruptcy Order in the manner sought. ILis at once apparent
from the very fact of this action that Mr Ting's financial affairs are not confined
to Taiwan. There are clcarly assets in Hong Kong alleged to belong to Mr Ting.
No inquiry. for example, has been conducted or at lcast drawn to the aticntion
of this Court as to whether there arc creditors of Mr Ting in Hong Kong. With
increasing international trade and busincss conducted in morc than one
jurisdiction, the qucstions raised by insolvency of those conducting such
businesses have raised and arc continuing 1o raisc considerable problems. As
increasing difficulties have been encountered, the United Nations has adopted
a dralt modcl law which has been prepared by (he United Nations Conunission
on International Trade Law in respect of cross-border insolvency: sce the records
of the General Assembly, 52nd Session, Supplement No 17 (A/52/1 Annex |)
(UNCITRAL Ycar Book, Vol. XX VHI: 1997, Pr.3). This draft model law relates
to co-operation between Courts in respect of cross-border insolvencies. Jtis
fair to say that cxperience has shown in other jurisdictions that problems have
arisen where assets and liabilities of a singlc debtor exist in morc than one
jurisdiction. Each jurisdiction is concerned to sce that its own creditors receive
a just proportion of the assets. Insofar as it has been possible, the Courts have
hitherto resolved difficulties which have ariscn in respect of distribution of
assets by (he adoption of protocols such as that which was adopted in the case
of the Maxwell insolvency in England and New York.

For the Courl to recognise and give effect to the Bankeuptcy Order in the
manner sought in this Action it would mean that were creditors to cxist in
Hong Kong, the Court would be assisting in the judicial process wherchy those
creditors would lose the bencfit of the asscts which were the subject of the
Action or the Court would have in somc way to co-operalc with the Courts of
Taiwan, at lcast o the cxtent of giving cflcct to a protocol approved by both
Courts.

In my view, the Judge below was correct at p.18 of his judgment where he
said that the locus standi of the applicants rested cntircly on the order of 20
October 1990 and that in making the applicat ion they were sceking lo participate
in the action as officers of the ‘Taipei District Court. In effect therefore the
Court was being asked to do more than cver (o recognise the validity of an
arder of a Taiwanese Court it is asked to give effect (0 it in a particular manner.
That in my vicw should not be done in the circumstances.
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What | have said is strictly in the context of the question which has been
framed in the context of the draft pleadings that were before the Court, the
application to rely on which prompted the Court to order the trinl of a preliminary
issue. As | have miade plain this does not affect the recognition by the Court of
a state of affairs which may be shown 10 exist such as the ownership of asscts.

Alternative argument

It was submiticd on behalf of the appellant that there is clearly an authority in
Taiwan which is capable of cxercising cffective control of that tcrritory on a
permancnt basis. Indecd, it was pointed out that Taiwan has formal diplomatic
relations with 31 nations. The reason for the non-recognition of the Taiwan
government is based on policy considerations rather than strict legal
considerations. lincouraged by the case of Somalia v Woodhouse {1993] QB
54, it was said that the Courts in Hong Kong should reach their own conclusion
as to whether there was a government which should be recognised.

The recognition of a government is, in my view, a matter for the exccutive.
As has been pointed out in many of the cases and referred to by the Judge at
p-10 of his judgment. the cxecutive and the judiciary should speak with one
voice and there would be a clear danger of them speaking with different voices
should the Court adopt such an approach as has been advocated. Furthermore,
the Court should not be involved in assessing the political situation in the
territory where there has been an unconstitutional change in power or authority.
The third reason given in the judgment below that different Courts may speak
with different voices in respect of the same forcign government depending on
the evidence adduced, again, in my view, is a valid point and one which would
militate againsi adoption of such an approach. i

The seport of the Chicf Justice and President of the PRC Supreme Peoplc’s
Court quoted in the alfirmation of Qi Rui Qing and cited in the judgment below
is consistent with the above approach. What is reported to have been said is:

... The Supreme People’s Court of the PRC announced in April 1991
that on the basis that it does not contravene the laws of the PRC and
damage the public interest of the society, the cwil aclvities of a Taiwan
resident in Taiwan and the civil rights obtained by a Taiwan resident in
accordance with the regulations of the Taiwan region can be recognised
as having its factual valdity. Regarding the civil judgments made by the
Courts of Taiwan region, the question of recognition on the validity can
also be resolved in accordance with the aforesaid principles depending
on the different arcumstances ...

1t appears to mc that this approach is entircly in accordance with the approach
I have oullined above. Recopnition is given to a factual state of affairs whether
it be status of marriage or divoree or ownership of property but recognition is
not given 1o Orders of Court which entitle trustees acting under the direction of
that Court to bring procecdings in this jurisdiction.
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Second Issue

The second issuc would only fall to be determined if the first issue were found
in favour of the appcllamis. Nevertheless, 1 will also deal with this brictly. ‘The
question tums upon whether the Court should recognisc the Order of the Taipei
District Court (namely that of 20 October 1994) as having effect over the asscts
of Mr Ting situated in Hong Kong. The basis of the decision below was that
the appellants had failed to discharge the onus of showing that Bankruptcy
Order in Taiwan cncompassed asscts in Hong Kong.

On one approach to this issuc this matter is important. Rule 169 of Dicey &
Morris, The Conflict of Laws, (12thedyat p. 1175 provides that:

An assignment of a bankrupt's property to the representative of his
creditors under the bankrupley law of any other foreign country whose
courts have jurisdiction over him in accordance with 1.167(2) s, or nperales
as, an assignment of the movables of the bankrupt sduate in Fngland.

The commentary on that rule however states that:

The effect in England of the assignment of a debtor's property uinder the
Lankruptcy law of a foreign country is subject to certain limitations:

(1) The assignment only takes place il under of the law of a foreign
bankruptcy provision is made for the extratertitonal effect of the
bankruptcy.

In the Court below, the evidence was analysed and the conclusion was arrived
at that it had not been established on the evidence that the Taiwancsc hankruptcy
law was such as to effect an assignment of property outside Hong Kong.

‘The first and most obvious point that was made was that the Bankruplicy
Order of 20 October 1990 contained a schedule of the assets which were
transferred to the trustees in banknupicy. Not only were the shares the subject
of this action not included in that list but there was no mention of any asset

other than an asset bascd in Taiwan.

Proceedings by the trustees against the first defendant in Taiwan

The outcome of proceedings in Taiwan by the trustees docs not assist gither.
Action was commenced by the trustces against the first dclendant in Taiwan
claiming transfci of the 1 million shares theld by the first defendant in the Hotel
Nikko long Kong Ltd. In the judgment on 14 March 1994, the District Court
held that the Bankruptcy Order extended to property of the debtor or bankrupt
in a forcign country. It was also held that the effcct of the Bankruptey Onder
was that all property that belonged to the bankrupt and his claims on property
to be exercised in the future should be vested in the trustees. The matter was
appealed to the High Court of Taiwan which held that the intent of the Taiwan
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legislation was to protect the interests of the creditors in Taiwan and the
Bankruptcy Orders made in Taiwan should not be interpreted as having no
clfect on the property of the hankrupt in forcign countrics. The High Court
acknowledged however that there was a difficulty of enforcement but that since
that case was, as I shall refer to below, an action in personam that difficulty
was removed.
That case then procecded to the Supreme Court on fusther appeal and at the
conclusion of the judgment there, the Supreme Court held:

The trial court in this case though admitting the fact that there is no
reciprocal recognition of judgments, however found that the bankruptcy
order of the Taiper District Court hal effect on properties of the bankrupt
situated in Hong Kong. As a resull, the trial court found that the relevant
shares belong to the bankruptcy estate. Such findings against the appellant
were hasty. The reasoned assertions and complaints made in the appeal
that the judgment of the original trial was improper and the judgment
should be annulled are not without reason.

The matter was therefore remitted for re-trial. As [ have already pointed out, it
appears that at the re-trinl. judgment was given in favour of the trustees but the
judgment appears to he more in a form of default judgment. It was not one on
the merits which could show the relcvant law of Taiwan.

Trustees action based on right to bring proceedings

The conclusion in respect of the evidence that it was established that the
Bankrupicy Order of 20 October 1990 did not cover asscts outside Taiwan is
in my view correct and indeed was attempted to be skilfully avoided by Mr Yu
SC. It was said that the correct question was whether under the laws of Taiwan
the trustees in bankrupicy have the power to enforce the bankrupt’s right of
action to recover assels situated outside Taiwan, They like the syndics in Alivon
v Furnival (1834) 1 Cr M & R 277 were acting as mandatorics or agents for the
creditors and not as assignecs.

This explanation of the cause of action docs indced, it sccms to me, explain
the basis of the proccedings by the trustees against the first defendant in Taiwan.
The District Court had specifically stated that it conceded that there was
jurisdiction 1o hear the casc becausc it was a civil dispute between two nationals
of Taiwan. Paragraph 4 of the judgment of the High Court went further and the
conclusion of that paragraph explained that the action was an actiost in personam
based upon a termination of trust relationship between Mr Ting and the first
defendant. That termination had been effccted by the trustces. The trustees
being the persons excrcising the right of management, disposal or
commencement of proceedings in Taiwan, the question of whether the shares
were held abroad and should not be considered as part of the property of the
hankrupt was irrclevant 1o the action which was one for enforcement of the
1
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Whereas this explanation of the proceedings would fall within the scope of
the second issue, in my view. it docs nothing to assist the trustees’ casc i
indced it damages it. That would be so for two reasons,

In the first place, reliance upon this argument would not entail a recognition
by the Hong Kong Court of a statc of affairs existing in Taiwan but would be
the active assistance in the operation of an exccutive function of trustees
appointed by a Taiwan Court under the Taiwanese bankruptcy law, the trustee
being subject to Court control and periodic reporting to the Court. ‘The ultimate
destination of the procceds would be subject to the control of the bankruptcy
Court in Taiwan according to the rules of the distribution of assets in Taiwan.

In the sccond place, as | have already noted, the recognition and facilitation
of the commencement of proceedings by foreign trustees in bankruplicy is bascd
on comity. In the present circumstances, this Court could not accord comity to
the authorities or Courts of Taiwan.

As shown by r.169 of Dicey & Morris, The Conflict of Laws (12th cd.) an
assignment of a bankrupt’s property under the bankruptcy law of a forcign
country operates as an assignment if the forcign bankruptcy law provides for
extra-territorial effect of the bankruptey. It is therefore crucial to show that
extra-territorial effect. For that purpose the Hong Kong statute law as to
bankruptey is irrclevant. In respect of the case of Solomens v Ross (1764) | Hy
Bl 131n to which reference has been made, according to the report of Folliott v
()gden | Hy B1 123 Lovd Loughborough said he had been counsel in Solomons
v Ross and that the case was decided solely on the principle that the assigniment
of the bankrupts’ elfects to the curators was an assignment for valuable
consideration. In any event Lord Lorcburn said of that casc in Galbraith v
Grimshaw [1910] AC 508 at p.511:

I am not prepared to accept and act upon the case which is scanhly
reported ... | am not prepared o accept that case as an authority against
the rule or the principle to which | have adverted.

The rule to which Lord Loreburn was referring was that an assignment as a
result of a forcign bankruptcy could not prevail over a previous garishee order
in England. Nevertheless, Lord Lorcburn’s stricturcs cmphasise the need for
caution in relying upon general rules said to come from that case.

Conclusion

In my view this appcat should be dismissed in respect of both issucs.

Mortimer V-
By a majority the appeal is allowed. The two preliminary issucs are answered

in favour of the trusteces.
We have not dealt with the question of costs. If an order cannot be agreed

between the partics. the matter must be re-listed for argument.



