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The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:
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(BET) BB .. 121/99

(1999 FEwmE (BET) &A1) (1999 F28 9 5%)
1999 F (A& HB) &F) ... ... 122/99
Subsidiary Legislation L.N. No.

Air Pollution Control (Vehicle Design Standards) (Emission)
(Amendment) Regulation 1999 ...................... 121/99

Film Censorship (Amendment) Ordinance 1999 (9 of 1999)
(Commencement) Notice 1999 ............ccceenetn. 122/99
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ORAL ANSWERS TO QUESTIONS
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Competitive Environment of Broadband Conveyance Services Market
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MR HOWARD YOUNG: Madam President, in his reply, the Secretary said
that there was no evidence of anti-competitive practices. However, | note that
when the Honourable SIN Chung-kai asked the question he had mentioned such
things as predatory pricing. | believe that anti-competitive behaviour also
includes, apart from predatory pricing, adopting measures such as forming
cartels or fixing prices so that they go up or down in the manner which those few
companies have been accused of recently. Can the Secretary confirm that when
he said that there was no evidence of anti-competitive behaviour, the other types
of measures that | mentioned were also included?

SECRETARY FOR INFORMATION TECHNOLOGY AND
BROADCASTING: Madam President, | can confirm that.
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Application for Admission to Residential Care Homes for the Elderly
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WRITTEN ANSWERS TO QUESTIONS
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Loan Repayment of Sandwich Class Housing Loan Scheme and Home
Purchase Loan Scheme
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ENEEREMEMNGESBA
CSSA Recipients Receiving Statutory Employees* Compensations

8, MR BERNARD CHAN: Will the Government inform this Council:

(@) of the number of Comprehensive Social Security Assistance (CSSA)
recipients who are currently receiving a monthly statutory
compensation under the Employees’” Compensation Ordinance
(Cap. 282), which amounts to 80% of their pre-injury monthly
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(b)

()

(d)

income;

of the total amount of CSSA payments made in such cases in the past
12 months;

of the number of CSSA recipients who, taking into account the
employees® compensation (EC) they also receive, have a monthly
income higher than their pre-injury monthly earnings and, among
these cases, of the longest period of concurrent payments made;

whether EC is classified as an asset rather than income in
processing CSSA applications; if so, the reasons for that; and

whether the Government will review its policy of granting CSSA to
recipients who are also in receipt of EC?

SECRETARY FOR HEALTH AND WELFARE: Madam President,

(@)

(b)

()

(d)

According to records available to the Social Welfare Department
(SWD), there were nine CSSA recipients who were also receiving
periodical compensation payments granted under the Employees®
Compensation Ordinance in the past 12 months.

The total amount of CSSA paid to these cases was $792,000 during
the past 12 months.

Generally speaking, applicants receiving periodical EC payments
may be eligible for CSSA subject to passing the asset test
irrespective of their pre-injury income. The SWD, therefore, does
not maintain records of the pre-injury monthly income of the
recipients. Among the nine CSSA cases mentioned in (a), the
longest period in which concurrent payments was paid was 15
months.

Under the current CSSA provisions, the treatment of EC is as
follows:
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(1)  Lump sum payment

Payment of EC in a lump sum (including periodical payments
or any other advance payments which are deductible from the
final award) for temporary or permanent incapacity or death
Is normally treated as savings in assessing the eligibility for
CSSA; and

(i) EC for medical expenses

Payment of EC for medical expenses of an injured employee
will be disregarded in the assessment of CSSA eligibility.

The treatment of EC as asset rather than income in considering
CSSA applications is in line with the treatment of other types of
compensation payments, for example, award of common law
damages, compensation paid under the Pneumoconiosis
(Compensation) Ordinance, and so on.

(e)  We have no immediate plan to review the policy on treatment of EC
In assessment of CSSA eligibility.

HHEBSREENYE
Leasing of Government Property in Oil Street
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RERMISKEEMEEIRABRIEE B A
Disinfection Method for Strategic Sewage Disposal Scheme

13, MRS SOPHIE LEUNG: On 5 January this year, the Chief Executive in
Council directed that for Stage Il of the Strategic Sewage Disposal Scheme
(SSDS), the Administration should adopt a configuration which comprised
chemical treatment and subsequent disinfection of the sewage, followed by
discharge via an outfall to the East of Lamma Island in Hong Kong waters.
Regarding the decision on the disinfection method, will the Government inform
this Council:

(@)

(b)

()

of the process by which the Government will determine the method
of disinfection;

whether consultancy study will be conducted before the decision is
made; if so, the estimated cost of it; and

when such a decision will be made?

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam

President,

(@)

The second phase of the SSDS Environmental Impact Assessment
(EIA) Study is examining the environmental impact of different
disinfection options. This study commenced in January this year.
Upon the completion of the EIA Study this year, the Legislative
Council Panel on Environmental Affairs, the Advisory Council on
the Environment, green groups, tertiary institutions and
professional bodies will be consulted on the outcome of the Study.
Depending on the findings of the EIA Study, the technical and
economic aspects of individual disinfection options will be further
examined in the feasibility study and also before and during the
detailed design stage for SSDS Stage Il.  The preferred
disinfection method will then be decided.
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(b)  As the scale and scope of any further studies on disinfection options
to be carried out after the completion of the EIA Study will depend
on the findings of the EIA Study, we have not yet decided on
whether those studies will be carried out by in-house staff or
consultants. It is also not possible for us to estimate at this stage
the consultants® costs for carrying those studies.

(c) We aim to reach a final decision on the disinfection method by

2002.

o SRR
Fuel Prices
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MEREHBINABKMKESR
Provision of Information Technology Co-ordinator to Schools
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BRAEEYEGNBERMNE
Consultancy Study on Building Legislation

17, MISS CHRISTINE LOH: Will the Administration inform this Council
whether the Buildings Department has engaged or is about to engage consultants
to study building legislation and related matters; if so,

(@) of the purpose of the consultancy study;
(b)  of the details of the briefs issued to the consultants; and
(c) whether issues such as resource and energy efficiency,

environmental protection and public health will be covered in the
study?

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
President,
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(@) and (b)

The Buildings Department will shortly engage a consultant to
conduct a comprehensive review of all lighting and ventilation
requirements for buildings in Hong Kong and to identify any
deficiencies or areas for improvement in the Buildings Ordinance
and its Regulations. The brief issued to prospective consultants
requires the successful consultant to identify any shortcomings in
the existing requirements, conduct a comparative study of
international and other relevant national requirements, identify
special local factors that should be taken into account in formulating
the new requirements, consider the integration of the new
requirements with building form so as to enhance and encourage
energy efficiency and to reduce external environmental impact, and
propose new standards and the appropriate means of control. The
consultant is required to complete the study within 12 months from
the commencement date of the consultancy.

The Department is also preparing the consultancy briefs for
engaging consultants to review and update the fire safety and
drainage requirements in the Buildings Ordinance and its
Regulations.

(c) The above studies will cover resource and energy efficiency,
environmental protection and public health issues. For example,
as mentioned in (a) and (b) above, the study on lighting and
ventilation requirements requires consideration to be given to the
integration of lighting and ventilation requirements with building
form, so as to enhance and encourage energy efficiency and to
reduce external environmental impact.

RIBEH EAEHAER
Disposal of Waste Paper Containing Personal Data
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MRZEZAEBHEZESIEHZE
Appointments to the Judicial Officers Recommendation Commission

19,  MISS EMILY LAU: | was told that the Chief Executive had appointed a
person, who is a defendant in a defamation case, as a member of the Judicial
Officers Recommendation Commission (JORC) for the period 1 February 1999 to
30 June 1999. The case commenced on 21 May 1998 and is now pending in the
court. In this connection, will the executive authorities inform this Council:

(@)

(b)

()

of the criteria adopted by the Chief Executive in making
appointments to the JORC;

whether they have assessed if a person who is a party in a pending
court case is an appropriate candidate for appointment to the JORC;
and

of the mechanism the JORC has put in place to require a member to
declare any conflict of interests when considering recommendations
for appointment of judges?

CHIEF SECRETARY FOR ADMINISTRATION: Madam President,

(@)

In appointing a person to serve on the JORC, consideration will be
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(b)

()

given to the candidate's integrity, standing in the community,
judgment, and ability in carrying out the statutory functions of the
Commission independently and impartially.

Section 4 of the Judicial Officers Recommendation Commission
Ordinance stipulates the categories of persons who are not eligible
for appointment to the JORC. These include Members of the
Legislative Council, civil servants and employees of the Urban
Council or the Regional Council.

A person who is a party in a civil case of the kind in question does
not fall under any of these categories. This reason on its own
would not preclude the person from being appointed to the JORC.

A number of measures are in place to guard against possible conflict
of interest of members during the JORC's deliberations. Section
3(5B) and section 3(5C) of the Judicial Officers Recommendation
Commission Ordinance stipulates that, where the Commission is
exercising its function of making recommendations to the Chief
Executive regarding the appointment of permanent and non-
permanent judges of the Court of Final Appeal or the extension of
term of office of the Chief Justice, a JORC member who is or may
reasonably be regarded as a candidate shall disclose his intention
with regard to appointment or extension, as the case may be, and
shall not take part in any deliberation of the Commission with
respect to that appointment or extension and shall not vote on any
question concerning the matter, if he discloses a willingness to
accept an appointment or extension.

In addition to the above statutory requirement, judges on the
Commission would not participate in deliberation on filling of
vacancies if he is or may reasonably be regarded as a candidate for
filling the vacancies. It has been the practice of the JORC
members to declare their personal association, if any, with any
candidate being considered for appointment, and any possible
interest in matters laid before the Commission.
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AE
BILLS

AEBE
First Reading of Bills

EREEEHHE -

1999 X EBEELEe (F 125%) BEHEZE)
ADAPTATION OF LAWS (NO. 12) BILL 1999

1999 FixEBEELEe (F 135%) EHEZE)
ADAPTATION OF LAWS (NO. 13) BILL 1999

1999 FREMzs (1BE]) BEHEE)
TAX RESERVE CERTIFICATES (AMENDMENT) BILL 1999

€1999 xR BEREILIER (5 145R) BAHAEZE)
ADAPTATION OF LAWS (NO. 14) BILL 1999

ME (1999 F ik EE B (58 12 5) REIER)
(1999 FiEAEE(L B (5 1358 REIEZ)
(1999 F /M7 (BET) HREIEZRE)
(1999 FHEE/LE SR (B 1450 RIERER) -

O EFE R m e E o IKIE (FFEHA) B 53 85 (3)HKBIME » 2 L HF
—FE -

Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.
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Second Reading of Bills
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ZH (REAAD) - FEmIE AR > MR EZAZHABZ
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1999 FFxEBEEALEe (F 145%) BEHEZE)
ADAPTATION OF LAWS (NO. 14) BILL 1999

SECRETARY FOR HOME AFFAIRS: Madam President, | rise to move the
Second Reading of the Adaptation of Laws (No. 14) Bill 1999. The purpose of
this Bill is to adapt 11 ordinances and their subsidiary legislation which are
under the policy purview of the Home Affairs Bureau to bring them into
conformity with the Basic Law and with Hong Kong's status as a Special
Administrative Region (SAR) of the People’s Republic of China.

Although the Hong Kong Reunification Ordinance and the Interpretation
and General Clauses Ordinance have set out the principles on how to construe
various expressions inconsistent with the Basic Law and with the status of Hong
Kong as a SAR of the People’'s Republic of China, it is still unacceptable to
retain such expressions in the laws of Hong Kong, therefore we must introduce
this Bill to amend the relevant expressions.

The proposed amendments are mainly terminological changes. For
example, references to “'the Colony" are replaced by “"Hong Kong". Like other
Adaptation of Laws Bills, the proposed adaptation amendments in this Bill,
when passed and enacted and subject to Article 12 of the Hong Kong Bill of
Rights, will take effect retrospectively as from the date of the establishment of
the SAR. The proposed amendments in this Bill would save the effort of
making reference to the Hong Kong Reunification Ordinance and the
Interpretation and General Clauses Ordinance.

| earnestly request Members® support for this Bill. Thank you, Madam

President.
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Resumption of debate on Second Reading which was moved on 10 March
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Council then resumed.

/i*—nﬁ

Third Reading of Bill

FE:EE = -

1999 FixEEELE (65 ) FEHEXE)
ADAPTATION OF LAWS (NO. 6) BILL 1999
BmERMBERE  EF

(1999 F kM E/LER (5B 6 58) BREIEZR)



kg — 1999 58 19 H
LEGISLATIVE COUNCIL — 19 May 1999 73

ERELCEB2EZEGHFAEER RPRMRGIEETLU=FILEE -

ERERBERNSCEEOFERZEEEZ © (1999 S ElEc (5 6 58)
Pl F %) T DL =78 00588 -
ERE  RBRAERSAIEE Bl fFIREE > (fRERR - BREGEET -

(EREHET)

EE OKHBFERET -

(REHEEET)

EE RERBEEESEFERELDRFHER - WEMHREESES -

ME - (1999 FREEEMER (B 65 RAFER) -

B ERE_BR W
Resumption of Second Reading Debate on Bills

EEAGRAEKE (1998 FEAEE/LB DR (F 17 5) RIFEZE) B2

oEl Lol S A

AH faf oW °©

1998 X EBEELEN (F 1T5R) EHAEZE)
ADAPTATION OF LAWS (NO. 17) BILL 1998

MEFREAEN 199 F 1 A O HBENEOAERE _EEZE

Resumption of debate on Second Reading which was moved on 6 January
1999
TE:E2SH ?

REEES

J:IIIU
Ell



kg — 1999 58 19 H
74 LEGISLATIVE COUNCIL — 19 May 1999

(BRAEHRAEEREES)

Ell

EE - RBAEMS AR DA REER - (1998 Fh s E e d 5 17 58)
RPIEZR) FLLZE - MAEMFERR > BROFET -

(EREHET)

EE O KHFERET -

EE RERBEEESEFERELDCRFHER - WEMHAEESEH -

ME (1998 FiEEEE B (58 175) KAIEE) -

TEgEASEZETEEREE -
Council went into Committee.

TRZESEEMKE

Committee Stage

EZEIR 2RZEGERBE - LgHERREREZEY -
1998 xR BREILEZe (F1TH) KHAEZE)
ADAPTATION OF LAWS (NO. 17) BILL 1998

EREIERE WAERSAUEDNFRAEEE - UM RSGHA (1998 F 57
HIE B (5 1T57) GREIEZR) -



kg — 1999 58 19 H
LEGISLATIVE COUNCIL — 19 May 1999 75

MEE L2 k3K
2EXEIR RAEMNERR BRNGFEET -
(ZEHRTF)
2EREIR O NEHUFEET -
(BEZE®8TF)
2ZEIR AKX HFEEEGSERZELGAFHERK REMHEEE
WmE - fF2-3-5-7T-8K9-
2EEREIR HAENERR BRUGEET
(ZEHRTF)

kol EREREZBLUEFHER HREMEEE

EREERE: KK

WEMFE1-4 K6
, | move that

SECRETARY FOR HOME AFFAIRS: Madam Chairman
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Schedules 1, 4 and 6 be amended as set out in the paper circulated to Members.

I move to amend section 8 of Schedule 1. Under paragraph 2 of Article
56 of the Basic Law, the Chief Executive shall consult the Executive Council
before making subordinate legislation.

Given that, the original proposal of the Bill sets out that for any principal
ordinance, all references to "Governor" in any provision empowering the
Governor to make subordinate legislation are to be amended to "Chief Executive
in Council™. However, whether or not an instrument is subordinate legislation
cannot be clearly defined and the controversy so caused cannot be easily settled
either.

To enable the adaptation programme to proceed smoothly, the
Government now proposes a simpler and more direct approach under which all
references to "Governor" are to be adapted as "Chief Executive™, whether or not
an enactment of subordinate legislation is involved. When the Chief Executive
exercises his power to make subordinate legislation, it will be clearly stated in
the title of the subordinate legislation so enacted that the Executive Council has
been consulted in compliance with paragraph 2 of Article 56 of the Basic Law.

| move to amend section 4 of Schedule 4 and section 8 of Schedule 6. It
Is proposed to amend the saving provision by deleting the expression, “the rights
of the Central People's Government or the Government of the Hong Kong
Special Administrative Region under the Basic Law and other laws™, and
Inserting instead, "'the rights of the Central Authorities or the Government of the
Hong Kong Special Administrative Region under the Basic Law and other
laws".

This proposal is made according to the text of Item 10 of Annex 3 of the
Decision of the Standing Committee of the National People's Congress on
Treatment of Laws Previously in Force in Hong Kong in Accordance with
Article 160 of the Basic Law of the Hong Kong Special Administrative Region
of the People’s Republic of China.

Thank you, Madam Chairman.

BFHEEIEFLANE
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Council then resumed.
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Third Reading of Bill
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ADAPTATION OF LAWS (NO. 17) BILL 1998

SECRETARY FOR HOME AFFAIRS: Madam President, the

Adaptation of Laws (No. 17) Bill 1998

has passed through Committee with amendments. | move that this Bill be read

the Third time and do pass.
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Council then resumed.
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SECRETARY FOR JUSTICE: Madam President, at yesterday's meeting of
the House Committee, | gave a full explanation of the options that were available
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in resolving current problems and the reasons why an interpretation by the
Standing Committee of the National People’s Congress (NPCSC) is the correct
approach.

| do not intend to repeat all that | said yesterday. Copies of that speech
have been laid before every Honourable Member, and in due course can be
found on the website of the Legislative Council Secretariat and in the Legislative
Council’s Library. Instead, I will highlight some key legal points and reply to
criticisms that have emerged.

| believe that members of the legal profession generally agree that both an
NPCSC interpretation and an amendment of the Basic Law are lawful ways to
solve our problems. There is, however, a fundamental difference between an
Interpretation and an amendment.  An interpretation reflects the true legislative
intent of a provision, whereas an amendment changes the legislative intent.

The question whether an estimated 1.67 million people have the right of
abode in Hong Kong depends on the true legislative intent of the Basic Law.
The ultimate authority for deciding that question is vested in the NPCSC. That
arrangement may seem strange to those trained in the common law, but it
reflects the fact that Hong Kong is part of the People's Republic of China, which
has a civil law tradition.

When the Immigration Ordinance was amended in 1997 to introduce the
time of birth and one-way permit provisions, both the Government of the Special
Administrative Region and the legislature believed that they reflected the true
legislative intent of the Basic Law. As was explained yesterday, both
provisions have foundations that go back before the Basic Law was promulgated,
and relevant provisions of the Basic Law were understood to have been built on
those foundations.

In the light of the historical background, the Administration believes that
there are good grounds for seeking an NPCSC interpretation of the relevant
provisions in the Basic Law, namely Articles 22 para 4 and 24 para 2(3). At
yesterday's House Committee, | referred to the objections to the interpretation
route that has been raised and | explained that they were without foundation.
The power of final adjudication of the Court of Final Appeal (CFA) will not be
affected by the Administration's request for an NPCSC interpretation. The
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CFA's judgment will remain binding on the parties to the proceedings,
regardless of any such interpretation. Judicial independence will be fully
maintained since judges will continue to decide cases in accordance with the law
without interference, fear or favour. Hong Kong's high degree of autonomy
will remain exactly the same as it was on 1 July 1997.

| am disappointed that two objections to an NPCSC interpretation
continue to be voiced. One is that it would undermine the rule of law. | have
yet to hear one person give a satisfactory explanation of this allegation. The
rule of law means that everyone is subject to the law, and that independent
judges decide cases in accordance with the law and without interference.
Those fundamental principles would not be affected one iota by an NPCSC
interpretation.

The second objection is that by seeking an NPCSC interpretation, the
Administration is opening the floodgates to other applications, and that could
lead to rights guaranteed in the Basic Law being taken away. There is no basis
whatsoever for this allegation.

In the first place, a litigant who loses in the CFA would not benefit from
an NPCSC interpretation, since the judgment delivered by the CFA would be
unaffected by it. Moreover, the vast majority of cases before the courts do not
involve an interpretation of the Basic Law, and so are entirely unaffected by the
current debate.

Secondly, the standing orders of the NPCSC limit the persons and bodies
who can place items on the agenda. If someone sought an interpretation, he
would need to persuade, for example, the State Council, to support it.

Thirdly, it is wrong to assume that the NPCSC's power of interpretation
would in future be lightly exercised. In fact, since 1949, the NPCSC has
exercised its power of interpretation on only eight occasions.

Fourthly, if the NPCSC did decide to interpret the Basic Law, its
interpretation would have to be consistent with its true legislative intent.
Rights guaranteed by the Basic Law could not be taken away.
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Fifthly, the current problems are wholly exceptional in nature, and relate
to one of the most fundamental issues for any community, namely, who has the
right to join in the community as a permanent resident. If the NPCSC's power
of interpretation is exercised in respect of such a fundamental issue, there is no
basis for assuming that it would be exercised simply to benefit, for example, the
private interests of a litigant in commercial proceedings.

Some commentators have criticized the Administration for not spelling out
the circumstances under which it will seek an NPCSC interpretation. They
have suggested that there should be some formalized mechanism or some
convention that would impose constraints on the Administration and prevent
abuse of this process. We note this suggestion and will consider it.

I would, however, like to emphasize that the Administration will only
seek the NPCSC's interpretation in the most exceptional circumstances where
there are good legal grounds for doing so. The manner in which the power of
interpretation should be exercised by the NPCSC is a matter entirely for the
NPCSC itself to determine.

Some Members have queried the proposal that the NPCSC should clarify
whether the Preparatory Committee’s views on the right of abode reflected the
true legislative intent of the Basic Law. The main purpose of seeking an
NPCSC interpretation is to ascertain the meaning of Articles 22 para 4 and 24
para 2(3) of the Basic Law in accordance with the true legislative intent.
However, there are other unsettled issues relating to Article 24 para 2 of the
Basic Law. It is important that there should be certainty as to who does and
who does not have the right of abode under this article. Without this, the
Administration cannot properly plan the social services and other facilities that
those with the right of abode will need. It would, therefore, be helpful to know
whether, and if so to what extent, the Preparatory Committee's proposals did
reflect the true legislative intent of the Article.

The reference in the paper tabled by the Administration yesterday to the
question whether those proposals have "legal effect” was intended to mean no
more than this. It is not intended that the proposals should be directly given
any special legal status.
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Another criticism that has been made is that if the NPCSC ascertains the
meaning of the provisions in the Basic Law by reference to the true legislative
intent, this would fundamentally affect the way in which the courts interpret the
Basic Law in future. | do not consider that the principles of interpretation set
out by the CFA in one of the right of abode cases are inconsistent with the
approach of ascertaining the true legislative intent. The CFA emphasized "that
In ascertaining the true meaning of the instrument [that is the Basic Law], the
courts must consider the purpose of the instrument and its relevant provisions as
well as the language of its text in the light of the context".

I, nevertheless, accept that there are different schools of thought as to the
manner in which a constitution should be interpreted. This is evident in the
United States where, after its constitution has been in force for over 200 years,
there is still a lively debate as to the correct approach to interpretation. Given
that the Basic Law has not yet been in force for two years, it is to be expected
that a similar debate will emerge here.

Finally, I wish to refer to the allegation that the morale of the Judiciary
will be adversely affected by the Administration’s decision and that some judges
may resign. | sincerely hope that this is not the case. | do understand that to
some lawyers trained in the common law, the exercise of a power of
interpretation by a non-judicial body is an alien concept. However, | hope that
they will appreciate that under our new constitutional order, such a power may
be legitimately exercised in respect of the Basic Law.

In conclusion, | would again emphasize that a decision to seek an NPCSC
interpretation is not only lawful, but is appropriate in the special circumstances
that we are dealing with. Such an interpretation could resolve our problems
without in any way undermining the rule of the law, the independence of the
Judiciary or Hong Kong's high degree of autonomy. The NPCSC's power of
interpretation is a pivotal feature of "one country, two systems™. Its exercise in
the current circumstances will ensure that the Basic Law is faithfully
implemented in Hong Kong.

DR LEONG CHE-HUNG: Madam President, I rise to speak on the motion with
a heavy heart. Heavy heart for three reasons on which | will elaborate.
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| believe that nobody, whether within or outside this Chamber, or for that
matter in Hong Kong or in the Mainland, is not concerned with the possible
sizeable influx of people into Hong Kong irrespective of the actual number,
blood relationship or otherwise.

Solving the problem by any legal, pragmatic and workable way must be
the desire of each and every one of us in Hong Kong, for which it is only
reasonable that this Council and the Administration must work in close
partnership. But, Madam President, is this the scenario?

Madam President, ever since the ruling of the Court of Final Appeal (CFA)
and, in particular, ever since the Government announced the possibility of over
some 1.6 million people are in the queue marching into Hong Kong, as well as
the social costs entailed, it is well known to all of us that some possible actions
are in the cooking within the Government. Legislators have responded to the
Issue positively, inviting legal experts, academics, statisticians, economists,
sociologists and members of the National People's Congress (NPC) to give more
and independent views to Members so that they could be more equipped and
have a better grasp of the problem.

This Council, through its House, has done its part. Regrettably,
everything within the Government is shrouded in secrecy. Requests for senior
government officials to brief Members were repeatedly turned down or delayed.
Possible moves of the Government, even whether government officials would
attend the House Committee sessions to further explain the right of abode saga,
had to be obtained through scattered information from the media, until perhaps it
was too late. Ironically, the Secretariat of the House Committee had to depend
on the pieces from the media to complete the jigsaw. Madam President, is this
partnership? Is this the expected amicable relationship between the executive
authorities and the Legislative Council when it is obvious that the Government
will not release anything to this Council?

In a conciliatory move, we came to a majority view to advise the
Government to move a motion on its proposed options for Members to deliberate,
but in vain. Let me say in no uncertain terms that the motion moved by the
Government today is vastly different from what this House has proposed for the
Government to consider. For whilst the House requested the Government to
move a motion of its "proposed option” for Members to deliberate, the
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Government has, instead, moved a motion of its ultimate decision for Members
to endorse. This House has never deliberated, let alone endorsed.

Madam President, in an important issue as this being discussed in today"s
Chamber, the House has sought, rightly so, for the appearance of the Chief
Executive in person to clarify Members" uncertainty. This, however, was not
entertained. Instead, Mr TUNG briefed the press on the same issue. It is
difficult to consider this as "unintentional”.

Madam President, if the rapport between the executive authorities and this
Council is wanting, the public would have expected that Members of this
Council could be more co-operative and cohesive in working a way forward for
Hong Kong and to push the Government in any way that is in the best interests of
the people. Regrettably, in the many special House Committee meetings
arranged for this right of abode issue, repeatedly, internal political bickering
was the order of the day, hampering perhaps the chance of a uniform stand.
The Administration obviously had a field day, for what is better than to be a
bystander of a boxing game?

The third reason for my heavy heartedness, Madam President, lies in the
way the Administration deals with the whole issue of this right of abode issue.
In the judgment for Final Appeal Nos. 13, 14, 15 and 16 of 1998 (Civil)
delivered on 29 January 1999, the CFA declared certain provisions in the
Immigration Ordinance, the Immigration Regulations and the Government
Notices issued under the Ordinance null and void. Almost four months down
the line, the Government has still not sought to introduce amendments to this
issue into this Council where Members of this Council could have aired their
views, proposed further amendments and consulted the public, such could have
prevented this eleventh hour stalemate. In short, the Government has, no
doubt, put Members of this Council in the picture but has excluded us from the
game.

Finally, Madam President, the haste with which the Government
bulldozed its decision through without allowing proper digestion of this Council,
let alone the public, has left much to be desired. Furthermore, many of the
pertinent questions still needed to be answered, if not addressed. Amongst
them are: Is the CFA aware, or has it ever been made aware of the legislative
intent of the relevant clauses of the Basic Law? Are there any binding criteria
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on what and how far the Chief Executive could request the State Council to
request the Standing Committee of the NPC to interpret the Basic Law for Hong
Kong? And what is the extent of the power of interpretation of the Basic Law
by the Standing Committee on the Basic Law? Is that power only for clauses
that concern foreign affairs or relationships between the Central Government
and the Hong Kong Special Administrative Region, or does the power extend to
all clauses of the Basic Law, including those concerned with entirely internal
affairs?

These, and many others which Honourable Members will no doubt raise,
will be pertinent to the confidence of Hong Kong and the "one country, two
systems" principle, albeit that it is a brand new concept and for which teething
problems are inevitable.

Madam President, some would say that at this eleventh hour, the decision
of the Administration is the best way forward. If this is true, it would have
been better if the conclusion was derived after meaningful deliberations by the
executive authorities with this legislature in partnership.

How would I vote? It is obvious that | have much reservation in the way
the Government dealt with the whole issue. It is obvious, too, that | have
questions on the possible long-term harmful effects on this precedent move.
Yet on a pragmatic base, since the Government has delayed things so far, it is in
my mind that amending the Basic Law is a more superior alternative, but this has
prematurely met with opposition from at least the majority of the NPC Members
of Hong Kong. Such an idea is thus killed before it is even put on the chopping
block. The Government's decision may well be the Hobson's choice.

Taking all these into consideration, Madam President, | will abstain from
voting but I will still hope that, whilst the interpretation of the Basic Law by the
Standing Committee of the NPC is being sought, the Government will still
proceed to seek to amend the necessary provisions of the Basic Law.
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MISS MARGARET NG: Madam President, let me first declare interest as
counsel representing groups of mainland residents qualifying as Hong Kong
permanent residents under Article 24 of the Basic Law in various court
proceedings.

The motion before us today is not about law or immigration. It is the
arena of a power struggle in which the Government takes away from the Court
of Final Appeal (CFA) not only its power of final adjudication, but also its
authority in interpreting the Basic Law. The Standing Committee will merely
complete the formalities in its June meeting. Today, in this Chamber, we mark
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the beginning of the end of the rule of law.

The point can be made shortly. In paragraph 20 of the Government brief,
it is said:

"Since the National People’s Congress (NPC) enacts statutes, its Standing
Committee knows best what the true legislative intent was and is the most
authoritative body to interpret the law."

But where is the true legislative intent evidenced? Apparently not in
anything the CFA has the authority to examine and decide, not in any documents
before or at the time the Basic Law was promulgated, but in the hearts and minds
of the loyal participants of the Beijing and pro-Beijing political machinery,
former drafters, members of the Preparatory Committee, deputies to the NPC
and political delegates many of whom are unconcerned as they are unlettered in
the law and legal system hitherto prevailing in Hong Kong.

The documents the Government has relied on are the memorandum of an
agreement in the Sino-British Joint Liaison Group (JLG) in 1993 — that is six
years after the Sino-British Joint Declaration, and three years after the
promulgation of the Basic Law, and the "views" of persons unknown who were
endorsed by the Preparatory Committee in August 1996 — that is six years

after promulgation, and 10 years after the Joint Declaration was ratified.

It is common sense and a basic principle of construction that documents
coming into existence after the enactment of a provision cannot be used to
interpret its legislative intent.

But we are now going to brush this aside. When the CFA has declined to
accept these documents in its interpretation of Articles 22 para 4 and 24, the
Government now seeks vindication by asking the Standing Committee for a
reinterpretation. Paragraph 27(a) asks for an endorsement that the views which
the Preparatory Committee itself endorsed "reflected the true legislative intent of
the Basic Law correctly" and also that these views "have legal effect".

Madam President, Article 158 para 1 provides for the Standing Committee
to interpret the Basic Law, not the views of the persons unknown whom the
Preparatory Committee chose to endorse, or whether they have legal effect, let
alone conferring legal effect on them. Paragraph 27(a) is an abuse of Article
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158 para 1.

If endorsement is given, one must assume that everything contained in this
document has the effect of law in Hong Kong. This will be legislative effect
retrospectively given, to have force in the Hong Kong Special Administrative
Region (SAR), although it does not belong to any categories of the sources of
law in force in the SAR under Article 18.

The legal effect of this document directly affects everyone who thinks that
he or she enjoys the right of abode in the SAR but may not, in fact, enjoy it.
Paragraph 4 of that document refers to those "born when either one or both of
their parents have already attained the Hong Kong permanent resident status
under category (1) or (2) of paragraph 2 of Article 24 of the Basic Law.” No
one can become a Hong Kong permanent resident under category (1) or (2)
before 1 July 1997 when the Basic Law comes into force. The status of "Hong
Kong Permanent Resident™ did not come into legal existence until 1 July 1987.
No child born outside Hong Kong before 1987 claiming through category (2)
parent can be a Hong Kong permanent resident under category (3). On the
English version, no child born outside Hong Kong before 1 July 1997 can so
claim.

But why are we talking about what the law says as if it has any meaning
any longer? In the case before the court, when the Government could find no
scrap of document indicating Article 22 para 4 was intended to qualify Article 24,
that is, that the right of abode of the mainland children of Hong Kong permanent
residents were subject to the one-way permit quota system, a former drafter (and
present member of the Basic Law Committee) swore an affirmation to say that
this was the intent because he clearly remembered that it was.

So, the law is not what is contained in our written constitution or statutes,
but in the memory of those who created them. The meaning is not as
interpreted by our courts on legal principles, but what the NPC Standing
Committee and those who claim to speak for it say what it means. | should
refine this: The meaning is what the SAR Government asks them to say it is.

The Basic Law is the arbiter of all our laws. Take away the court's
authority to interpret the Basic Law, and what authority is the court left with?
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If this is where we are, where indeed is the rule of law?

Our rights are supposed to be protected against the SAR Government and
the Central Authorities under the Basic Law. Judges are given security of
tenure so that they can faithfully and fearlessly apply the law to protect our
rights. If the executive and not the judges are now the authority for saying
what the Basic Law means, and our rights can be taken away or abrogated by
reinterpretation, what good are the judges to us?

Madam President, the CFA’s interpretation of Article 24 is clearly right.
The law cannot have intended discrimination between children born in or out of
wedlock, born in the mainland of China or overseas; the law cannot have
intended the violation of international conventions protecting family unity.
Hong Kong is part of China. Chinese nationals born in Hong Kong or has
resided here for seven years have the right of abode here, and so do their
Chinese national children even though they were born outside Hong Kong. On
the plain words of Article 24 para 2: "Persons of Chinese nationality born
outside Hong Kong of those residents listed in categories (1) and (2)" — it is
not for the court to input restrictions, especially when the restrictions are
contrary to human rights.

The Government now concedes that the discrimination against
"“illegitimate™ children contravenes international conventions. But it has fought
against this every inch of the way, insisting that this also was the true intent of
Article 24.

Paragraph 27(b) asks the Standing Committee to endorse subjecting
mainland children of Hong Kong permanent residents to the one-way permit
system. This is discriminatory. Children born overseas are not subjecting to
a system which puts an obstacle between their right and the enjoyment of it. By
reversing the CFA's judgment, the Government will make the right of abode
something which can be restricted by immigration measures.

This abrogates the rights as well as the autonomy conferred by the Basic
Law. Mr TUNG has told us that the quota of 150 per day under the one-way
permit system will continue. The SAR Government is thus prepared to accept
each day 150 people, over which we have no control, while shutting out those
who are our children and who have a right to be here if they wish. Many of
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these children have been waiting, separated from their parents for 10 or 15
years.

The Government refers repeatedly to the "true intent” of Articles 22 and
24. The truth of the matter is that the drafters of the Basic Law have
deliberately incorporated the words of the Joint Declaration. They recognize
the potential problem belatedly but did not want to change it. This fact is
incompatible with the assertion that the "true intent” was to exclude children
born out of wedlock or of parents before they have resided in Hong Kong for
seven years.

The JLG agreement was, at best, a variation of the treaty as an
afterthought. The effect will be that if China should want to amend Article 24,
Britain could not object. But something agreed in 1993 cannot be the proof of
what was in the mind of the parties or of the NPC in 1990.

So, if the SAR cannot handle the social consequence of an unrestricted
Article 24 para 2, it is for the Government to ask for an amendment. The
arguments against amendment put forward are either silly or downright
dishonest. It is said that if the CFA was right in interpreting the "true intent",
it cannot be amended because the "true intent™ must be given effect to. But if
the CFA is wrong, it would be wrong to amend because of the court's error.
The simple answer is the CFA has not erred in interpreting Article 24, if it is
claimed that the "true intent™ is something else, it must be the case that Article
24 as drafted does not reflect the true intent, and should be amended for that
reason.

The second argument is that Article 24 cannot be amended because it
would be changing the basic policy, and therefore unlawful under Article 159
para 4. If Article 24 cannot be restricted by amendment under Article 159,
neither can it be restricted by interpretation under Article 158. If both
amendment and interpretation are possible, Article 159 should be the only
accepted way to do so. Not to do so would be to bypass all the safeguards
expressly provided — that of transparency and certainty, and of due process.
The so-called "advantages" named by the Government are treated as such
because interpretation under Article 158 para 1 bypasses all these safeguards.
The reinterpretation asked for is in fact an amendment taking away rights
retrospectively without being enacted through due process.
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Madam President, the legal profession is deeply disturbed about the
Government's move to seek reinterpretation. Within one and a half days, 632
practitioners have signed the letter to express their strong objection.

A Government which can make these proposals has neither understanding
nor respect for the rule of law. A Government which has neither the wisdom
nor the courage to govern under the rule of law is unfit to govern Hong Kong
under "one country, two systems".

Madam President, might may win today in this Chamber, but justice will
prevail in the hearts of every right-thinking man and woman everywhere and for
all times.

FHWEE EF > WEIUTHRZIREEHERAERMMTEREEE -
MEMES  MERCEE AEGERE - PKRKEHEE - FTEANEE - FHEH#
B FEUEE  REREE  ROOLGKE - BRAERE - REREE
BE#EE =E#ERE  BHREE  FTOoEE  FEWEE  UXER
8~ AfEEEA %ﬁ% #8 - WEREXTHAE IBMEEWREE  HAT R
ERERERNEE - WIERE 8 > AEEERE LK ERT (E4A%) &
E%%@%ﬁE’L VWUZBRAAET -

EFEZLE > AFRERS KREEEBERZNEZOE &R ®BUS &
LR E —FHETREBEAREZHER (EAXE) > BESRTHEENER
W TR T HENBEILAEE SR RMARERZ ERGHOKIER > &L
HEHE  DRIUEILE  K2ERMEAFEBEBUFHEL - RMATESE
HOE R © S RNFRBUFE —HAETHRMANEE RETAENN
BUF » —lRETREINEIE > B —(HREEHRIBT -

Madam President, My anger was aggravated by what | heard in this
Chamber this afternoon. | have to say that the Secretary for Justice has not said
a single word in the past few months in defence of the judgment of the Court of
Final Appeal, when it was publicly ridiculed and attacked by various pro-
Communist members of the public. The very moving of this motion today is
like a stagger striking at the heart of the rule of law, and yet, with perhaps one
little hand covering her conscience, she proclaims that this is in defence of the
rule of law and the independence of the Judiciary. Her assurances are insults to
the intelligence of the right-thinking members of the Judiciary and the legal
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profession. Indeed, if our judges take her words seriously, why is it necessary
for Mr Justice Gerald GODFREY to write time and again to the South China
Morning Post appealing to judges not to resign? | agree with him, "Please", |
say to them, "don't resign".

| call to mind one little sentence from SHAKESPEARE's Macbeth, "All
the perfumes of Arabia will not sweeten this little hand".
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MISS CHRISTINE LOH: Madam President, | rise to support the Honourable
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Martin LEE's motion to adjourn this debate. 1 just wish to add a couple of
points to what Mr Martin LEE has already said.

The Government's case for interpretation by the Standing Committee is
based on the argument that it would help to identify the “true legislative intent"
of Articles 22 and 24 of the Basic Law. It argues that Article 24(2)(3) intends
to restrict the right of abode entitlement to children when one of whose parents
was already a permanent resident at the time of their birth.

The evidence advanced in support are based on the deliberations of the
Preparatory Committee and the Sino-British Joint Liaison Group (JLG), but the
Government has not explained what standing these two bodies have to provide
what was or what was not the legislative intent. My view is that they are of
uncertain standing.

The reason | want to support Mr Martin LEE is to urge Members to really
think about some of these issues. If you have the slightest doubt that you do not
know the answers to these questions, if you have the slightest doubt that we need
more time for clarification, | suggest that we give ourselves a bit more time and
support the adjournment motion.

There is another issue that | want to bring up, and | want Members to
think about whether they know the answer to this or not, and if you do not, give
yourself some time. In paragraph 16 of the Government's background paper
handed out to us yesterday, it asserts that the "true legislative intent ...... find
their origin in the Joint Declaration, and that an agreement was reached in the
JLG in 1993." | would like the Government to produce that agreement, or at
least to refresh our memory of what press statement was released at the time. If
Members of this Council have not refreshed your memory from this, you might
wish to look at it.

My colleagues may recall that China had always said that the Basic Law
was its own business, and that Britain and the JLG had no standing to comment
on or interpret the Basic Law. | believe that paragraph 16 of the document
provided for us was written to mislead. If that was not the intent, | ask for that
paragraph to be rewritten and resubmitted to this Council. If Members would
like to know the content of what that was all about, please give yourselves some
time and support Mr Martin LEE"s motion.
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The fact is that the drafters of the Basic Law did not reflect whatever may
have been the "legislative intent", which is why ultimately, it would be better to
amend the Basic Law rather than to seek an interpretation. Again, dear
Members, if you are not sure about this point, give yourselves the benefit of
more time.

Finally, Madam President, the Government says that the route of
interpretation by the Standing Committee is lawful under Chinese law. The
Secretary for Justice, on various occasions, said that people who were against it
just did not understand the Chinese legal system. She said that the reason for
disapproval of this route was because we had the wrong perception of what it all
meant.

Madam President, | just wish to say that the route of interpretation under
Chinese law on its own is lawful, but that is not the point here. The point is
whether the Government is going about things in the right way. If the
Government is concerned about whether the full National People’s Congress
would or would not amend the Basic Law next March, as it states in its briefing
paper, what is it doing to try and push through an interpretation by the Standing
Committee? Is that not abusing the legal process for the sake of expediency?

Madam President, it is not just what Hong Kong does, but how it does it
that will also affect the credibility of the public process and the credibility of this
Government. | wish to urge my fellow councillors once more that if you feel at
all that you do not know the answers to some of these issues, please give us some
time and please support the adjournment motion.
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Mr Martin LEE rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, eight were in favour of the motion and 20
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 30 were present, 15
were in favour of the motion and 14 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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MR BERNARD CHAN: Madam President, although the Government has
successfully pushed the Council for a debate on this contentious issue, | do not
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think we are ready to probe into full details, neither is the society. When we
cast our votes a few hours later, we still have many questions unanswered.
How much the influx will cost the society is a matter of sheer estimates. And
to what extent the rule of law will be undermined is a matter of perception. It
takes time for this Council as well as the public to rate carefully against each
factor and to opt for a preferred solution. Although a consensus is unlikely to
reach, | am adamant that all members of the public should understand in full
what the issue is about and what the price is, from both social and legal
perspectives.

Now the Government has its time consideration to rush through all the
procedures and most colleagues here have taken their side. But is the public
convinced that the Government is working for the good of the people, rather
than for ites own convenience? Is the international community convinced that
the rule of law here is not weakened? | am saddened to say that the answers are
in the negative.

We know it very well that all options in our hands have downside risks of
different nature. But if the Government failed to anchor its decision in the
support of people, damages were doomed. | cannot imagine how the
international media will portray this event when the voting result comes out,
which is very likely in favour of the Government. Most probably, today will
be depicted as the doomsday of the rule of law. These are real damages we
have to face. Has the Government taken sufficient steps to control the damage?
Or is the damage control effective? | do not think so.

The next question is: how does the public perceive as the Government's
decision? They may be happy to hear that the influx of migrants has been
curbed and the terrible scenario of an overcrowded Hong Kong will not come
true. But many of them may think that this is done at the expense of the rule of
law.

In my recent survey for business leaders mostly in the financial sector,
although about half of them opted for an interpretation by the National People’s
Congress (NPC), they still had bad feelings that the decision would set a
precedent to overturn the ruling of the Court of Final Appeal (CFA); needless to
mention the other half in support of amending the Basic Law and those strongly
opposed to influx control. Their faith in the Judiciary was damaged in various
degrees. These are company chiefs who take the lead in economic
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advancement. Has the Government explained to them the entire issue and
listened to their views? | am sorry to say that | do not think that it is enough.

Many people in the business community have mistaken the issue as a
matter of immigration policy rather than something about the right of abode.
Some of them even suggest a merits system to screen immigrants and absorb
them in terms of decades. To some others, both reinterpreting and amending
the Basic Law are strongly condemned as unethical and non-humanitarian
measures to break up families.

However, very few of them are aware of the supremacy of the Standing
Committee of the NPC in interpreting the Basic Law and that the jurisdiction of
the CFA is bound. People who are accustomed to common law system can
hardly tolerate a higher power above the Judiciary. But the fact is that we are
living in China. The constitutional framework as stipulated in the Basic Law
has specified the authorities of the Chief Executive and the NPC. With the
existence of one country and two distinct political and legal systems, clashes are
deemed to happen one day or the other.

Having considered all these factors, | am convinced that resorting to the
Standing Committee of the NPC is the only viable solution that we have. But |
wonder how many people in the business community have the privileges as us to
listen to various delegations before making up their minds. | think that the
debate is premature in the community. As all people have to bear the cost of
the decision, is the Government doing it in @ manner fair to the barely informed
public?

There is one thing | am delighted to find out from the survey which is still
going on. Of the 134 company heads responded so far, most of them had no
plan to decrease investment regardless of the option taken. The Government's
decision may not scare away investment as some colleagues have claimed.
Businessmen are mostly very practical. As Hong Kong continues to offer
business opportunities, investments will come and stay. But | am not sure what
if the situation worsened, such as the rule of law was perceived to be totally
shattered and the Judiciary was resentful at what had happened to them. It is
time for the Government to take comprehensive damage control measures.
These measures should be seen as effective.



kg — 1999 58 19 H
LEGISLATIVE COUNCIL — 19 May 1999 119

| regret about what have happened so far. | do not understand why the
reliable data of the possible influx had not been submitted to the CFA before it
made the landmark decision but only several months after it. Has the
Government taken sufficient preparation for the court case? Or is it a sheer
administrative mishap? | think the public deserves a credible answer.

Before closing my speech, | would like to urge the Government to talk to
various business communities immediately. There exist lots of doubts and
misunderstanding in the business circle and their worries should be properly
addressed. Even if this Council turned a green light to the Government's
decision, remedial actions should be done to alleviate the downside effects.

Madam President, with these remarks, | support the motion. Thank you.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam President, with
your permission, | should like to take this opportunity to pull together the most
important strands of the Government's case. | want to make it clear that in
doing so, | am mindful of the views we have heard, both for and against the
course of action we propose to take in this matter. This issue has clearly
aroused strong feelings on both sides of the argument. | do not find this in the
least surprising. But what | do find regrettable is that in expressing those views,
some Members have felt it necessary to impugn the integrity of individual
officers or to question the honesty of this Administration. | suggest that this is
totally undeserved.

We all of us here know from our own experience, and Honourable
Members know from their sacred duty to both make and uphold the law, that
there is no issue of more importance to Hong Kong than the preservation of the
rule of law. We are all committed to that.

| have said many times — and | repeat it here today — that the rule of
law and the independence of the Judiciary are the very cornerstones of our
success and prosperity. This Administration has no higher obligation than to
keep those cornerstones in place.

I know that, on the basis of our decision to seek an interpretation by the
Standing Committee of the National People's Congress (NPCSC) on the
legislative intent of Article 22(4) and Article 24 para 2(3) of the Basic Law, the
commitments | have just so unambiguously made will be challenged and even
derided by some. | do not challenge their right to do so, but | do ask them to
stake their claims on a sober analysis of the facts. And the facts of this matter
are that in considering the options before us, the Administration took into
account the very issue at the heart of concern of Honourable Members of this
Council and of the community at large. We needed to satisfy ourselves that, in
weighing the choices available to us to address the serious socio-economic
consequences of the decision of the Court of Final Appeal (CFA) on 29 January,
we did not in the process damage the legal and judicial underpinnings of this
law-based society.

We had to ensure that whichever course we took was constitutionally rock
solid and cast iron in law. It had to be based on these twin principles, not on
expediency. There was simply no question that we could now — or ever —
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act in an arbitrary manner. We had to satisfy ourselves that in charting our
course, we would not act against the interests or independence of the courts; or
threaten the structure of our legal system; and that above all, we upheld, as all of
us are sworn to do, our constitution, the Basic Law. Finally, we had to act in
what we saw as the best interests of the people of Hong Kong. It is their
well-being, and their future well-being which is at stake here.

As | have said, | understand the passion that has been stirred up by this
issue, and | respect the deeply-held feelings and views put forward on all sides of
the argument. The right of abode debate has reverberated across the
community for weeks and months now. The pros and cons of the obvious
options available to us have been thrashed out in a very public way. It is
difficult to accept that after this great debate, so much of it having been initiated
and hosted by this Council and its House Committee, that there has been
insufficient time to consider the way forward.

After careful deliberation, the Chief Executive has decided to request the
State Council to approach the NPCSC for an interpretation. The terms of his
request will be made public.

| have listened carefully to the concerns and misgivings expressed by
some Members on the impact, or at least the perceived impact, on the rule of law.
These same concerns were just as closely argued and as hard fought in our own
deliberations as they have been in the wider public debate. | acknowledge that
no issue binds all sectors of the community together more closely than the need
to protect and preserve the rule of law. | further acknowledge the role of the
legal profession in pursuing that goal, even when | do not agree with all that they
say. There is, clearly, a divergence of views within the profession itself.

These concerns were understood as we wrestled with the horns of this
dilemma. But in the end, as a responsible Government, we needed to make a
balanced decision that would most fairly and effectively produce a solution to an
enormous problem. We knew that whatever we decided would be controversial
and would not be without cost.

Madam President, it is not my intention to address the detail of the legal
and constitutional or practical issues involved. My distinguished colleagues,
the Secretary for Justice and the Secretary for Security, have already done that.
But I would like to put the issues in a constitutional, social and, yes, political
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framework for, whilst we must abide by the law, we must also live in the real
world.

And the reality of this world for us is the new constitutional order which
came into effect with the birth of the Special Administrative Region (SAR) on 1
July 1997. To be precise, the SAR of the People’s Republic of China. One
country, two systems was an ingenious concept devised to solve the seemingly
insoluble, and many men and women from Hong Kong and the Mainland and,
indeed, from the United Kingdom, devoted endless hours, days, months and
years towards turning this concept — for that is what is was — into a reality.
That dedication, that work and a good deal of argument and debate, was
ultimately absorbed in the Basic Law.

This constitutional document guarantees the high degree of autonomy
Hong Kong was promised in the Sino-British Joint Declaration to enable our
community to function pretty much as we always have done, as a free society
based on the rule of law. The most fundamental change it brought with it,
however, was that for the first time in our history, we had a written constitution.

More significantly, the Basic Law is the place where one country meets
two systems, for at the end of the day we enjoy not independence, but a high
degree of autonomy. Our own constitution is in itself an instrument of the law
of the sovereign. This is why the Basic Law is sometimes described in useful
shorthand as Hong Kong's mini constitution. It is because it is part of a greater
constitutional whole.

And this remarkable meeting point, the Basic Law, is the interface
between Hong Kong's hallowed common law and the Mainland's own different
legal system. Herein lies the nub of our present quandary. For whilst the
Basic Law provides the CFA with the power of final adjudication, it preserves
for the NPCSC the power of final interpretation of the Basic Law. The CFA
itself has expressly acknowledged these powers.

It also provides mechanisms for either amendment or interpretation of the
Basic Law, the first through the National People’s Congress (NPC); the second
via its Standing Committee. We have already spelt out in great detail to the
House Committee yesterday and again to this Council today, our consideration
of the options, and our reasons for choosing interpretation. | do not intend to
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go over those grounds again, but it may be useful for me to address some of the
criticisms and concerns aroused by our decision.

First and foremost, there is no intention, nor was there ever any intention,
to ask the CFA to change its judgments of 29 January. The CFA's judgments
in that matter are just that — final. These judgments will stand, no matter
what the Standing Committee decides. The rights of the people who brought
those cases have been, and will continue to be protected.

It is not out of disrespect for the CFA or its judgment that we have made
our decision. On the contrary, it is precisely because we respect the CFA's
decisions that we need to find a constitutional and legal avenue to address the
enormous socio-economic consequences, as would any other law-based
jurisdiction or country facing such a profound dilemma.

We have already stressed on a number of occasions, and | do so again
today, that our over-riding consideration in seeking an NPCSC interpretation is
to give effect to what we believe to be the true legislative intent of the Basic Law.
Put another way, we are seeking an interpretation of the Basic Law, not an
appeal against the CFA's judgment — two completely different things. Here |
should stress that we are seeking an interpretation, not a re-interpretation —

again, two different things.

Any interpretation could not diminish the status of the CFA. It would
simply reflect the respective roles given to the CFA and the Standing Committee
as clearly spelt out in the Basic Law. Similarly, it cannot be argued that an
interpretation would deprive Hong Kong of any legal powers. Hong Kong
does not have the power of final interpretation or amendment, so those powers
are not there to be taken away.

Further, we are seeking an interpretation of legislative intent, not because
we have plucked the rationale for it out of thin air, but because conclusions
reached by the Sino-British Joint Liaison Group and the Preparatory Committee
earlier this decade lead us to believe that there is a reasonable case to do so.

Some have said an interpretation of the Basic Law would undermine
judicial independence. Why and how? In any common law jurisdiction,
judges have the freedom to decide cases in accordance with the law. If the law
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changes, or if there is an authoritative statement on the law, judges are also
duty-bound to decide cases on this basis. They are as bound by the law as the
rest of us. And they are sworn, in our case, to uphold the Basic Law.

Finally, | want to address the question of precedent. Given the nature of
our new constitutional order, and the inevitability of conflicts arising as we learn
how to manage one country, two systems in real life, we were bound to arrive at
the questions we now face sooner or later. That moment has perhaps come
sooner than we hoped. In hindsight, it may well turn out to be a good thing.
Problems are not best resolved by leaving tough questions unanswered. We
need to focus more deeply on the full range of implications of our own unique
constitutional order. | would also say this: There is no reason to suppose that
this Administration will wish to go running to the NPC every time a court
decision on the Basic Law goes against us.

An interpretation of the Basic Law by the NPCSC is a rare event. It has
happened only eight times over the past half century, and the people of Hong
Kong and Macau can be grateful for the last two interpretations which cleared
the way for our generous nationality provisions. We have taken an exceptional
decision to deal with an unarguably exceptional case. In doing so, we have
scrupulously observed the requirements of the constitution and acted wholly
within the framework of the law. We have done so in a way which is
transparent, clear for all the world to see.

| repeat the Chief Executive's pledge that we will seek such an
interpretation only in exceptional circumstances. We have noted the concerns
expressed by some that the SAR Government should establish some criteria for
seeking an NPCSC interpretation in future. | wish to assure this Council and
the community that these concerns will be addressed separately.

Madam President, Hong Kong does not have unlimited resources.
Within the confines of 1 000 sq km, we already have a population of 6.7 million
people.

For all that some people say, | do not think that we are a selfish society.
Many of us come from immigrant or refugee stock. We know what it takes to
pull ourselves up by our bootstraps. We are not heartlessly pulling up the
drawbridge behind us. It is plain that this tiny place simply could not withstand
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the pressure of another 1.67 million people over the next decade, with the
relentless, never-ending pressure of succeeding generations. The inevitable
consequence is a severe deterioration of services and the quality of life, and a
much diminished Hong Kong socially and economically. That would not be
fair to the existing population, or indeed to those who had suddenly become
eligible to live here. It is not a question of turning our backs, but facing
reality.

We should not lose sight of the fact that with our acceptance of children
born out of wedlock, another 200 000 people would acquire eligibility. That is
almost four times our current annual quota of 55 000 mainland immigrants who
will continue to come every day, 365 days of the year, to be reunited with their
families here.  Furthermore, even those affected by our decision will continue
to be able to apply for residency here, but in an orderly manner under the one-
way permit system.

Nor do | see it as a weakness of our community, or indeed of the
Administration, that this issue should have generated such controversy. |
would expect no less of a free society committed to the rule of law and the
accountability of its executive. We have dealt with this matter openly and
frankly. We have carried out an honest assessment of the likely addition to our
population. Stating the facts plainly when they carry such profound and far-
reaching consequences is not to my mind scaremongering. We would have
been pilloried had we tried to conceal or fudge them. And in planning for the
future, any responsible government has to take into account all of the possible
consequences.

We have made a decision that we would all much rather not had to face.
But major crises which impact on a community for generations to come require
tough decisions, so long as those decisions are faithful to the law and have the
backing of the people in whose interests they are taken. We have made our
choice in good faith, set against the clear wishes of the community and the need
to preserve its fundamental constitutional guarantees.

| urge Members of this Council to support the motion. Thank you,
Madam President.
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THE PRESIDENT announced that there were 39 Members present, 35 were in
favour of the motion, two against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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MR MARTIN LEE: Mr Deputy, a decade can be a long time or a short time.
The blood outside Tiananmen Square has long since been washed away and tears
have dried. The memory of many has grown dim. But our leaders® fear has
not subsided nor have their iron fists loosened their grip. Our leaders want us
to forget, like their proteges in this Council. But our leaders will not forget.
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Our return permits are still not renewed and student leaders are still imprisoned
or banished.

But one thing remains as clear as ever: The blood of our compatriots will
not have flowed in vain. Democracy will surely come to China just as the 4
June verdict will be reversed, and then our China will truly be great and our
people free. But until then, let us remember the long, hot marches, the hope,
the tears, the blood. If the mothers of the student martyrs cannot forget, how
then can we?
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THE PRESIDENT resumed the Chair.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the motion, nine against it
and 12 abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 29 were
present, 14 were in favour of the motion, 13 against it and one abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the motion was negatived.

TR
NEXT MEETING

ERE - RBEEEMARG - AGE1999F 5 H 26 HEM =T+ 2K 30 >#E&-

TLEEERE L 10 BF 45 R E -
Adjourned accordingly at a quarter to Eleven o"clock.
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Annex |

Written answer by the Secretary for Financial Services to Mr Ambrose
CHEUNG's supplementary question to Question 3

The reply is as follows:

(@)

(b)

()

If a creditor considers that the appointment of an individual
liquidator who is appointed by the Court is inappropriate for any
reason, including because he has disclosed an interest in a case, he
may apply to the Court under section 196(1) of the Companies
Ordinance to have the liquidator removed, if the Court considers it
to be in the best interest of the liquidator to do so;

If a creditor feels in anyway aggrieved by any act or decision of the
liquidator, he may apply to the Court under section 200(5) of the
Companies Ordinance and the Court may confirm, reverse or
modify the act or decision complained of. However, section 200(5)
only operates after a winding up order has been made; and

There is a general power under section 276 of the Companies
Ordinance for a creditor to apply to the Court for damages against
inter alia a liquidator if he has misapplied any money or property of
the company or being guilty of any misfeasance or breach of duty in
relation to the company. This is applicable to all modes of
winding up.
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Annex 111
ADAPTATION OF LAWS (NO. 17) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for Home Affairs

Clause Amendment Proposed

Schedule 1, By deleting "in Council".
section 8

Schedule 4, By deleting everything after "Central™ and substituting "Authorities
section 4  or the Government of the Hong Kong Special Administrative

Region under the Basic Law and other laws™.".

Schedule 6, By deleting everything after "Central™ and substituting "Authorities
section 8  or the Government of the Hong Kong Special Administrative

Region under the Basic Law and other laws™.".



