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The Concept of Concurrent Jurisdiction in International Law

Prescriptive and Enforcement Jurisdiction

1. Under international law, the concept of state jurisdiction over persons,
property and territory encompasses two dimensions:

The jurisdiction to prescribe

a) A state has authority under international law to apply its national laws
to matters arising within and outside its territory, irrespective of the
nationality of the object of hat jurisdiction. This is a state's prescriptive
jurisdiction.

The jurisdiction to enforce

b) The prescriptive jurisdiction is curtailed in practice by the fact that the
enforcement of jurisdiction may take place only in a state's own
territory unless some special permission has been granted to exercise
enforcement jurisdiction in area under the sovereignty of another state.
This is a state’s enforcement jurisdiction through its executive and
judicial arms e.g. its police force and national courts.

2. On top of the above two dimensions of the concept of state jurisdiction, it
is a fundamental rule of international law that a state has absolute and
exclusive power of enforcement within its own territory over all matters
arising therein, unless that power is curtailed by some rule of international
law, either general or specific. No other state or international legal person
may trespass into the domestic jurisdiction of the territorial sovereign.

3. The interplay of a state's prescriptive jurisdiction and its enforcement
jurisdiction is well illustrated by the celebrated Lotus Case2. In that case,
a collision had occurred on the high seas between a French steamship Lotus
and a Turkish steamship, resulting in the loss of the latter and the

! Dixon, Textbook on International Law (3rd ed, 1996)pp126-7.
2(1927)PCU Ser A NO 10.



death of eight Turkish subjects. When the Lotus arrived at Constantinople,
the Turkish Government instituted joint criminal proceedings against the
captain of the Turkish vessel and the French officer of the watch on board
the Lotus and they were both sentenced to imprisonment. The French
Government protested on the ground that Turkey had no jurisdiction over an
act committed on the high seas by a foreign on board of a foreign vessel,
whose flag state (it asserted) had exclusive jurisdiction as regards such
acts/ The dispute was referred by agreement to the Permanent Court of
International Justice, which held, by the President's casting vote, that
Turkey had "not acted in conflict with the principles of International Law"
in instituting the criminal proceedings, because (inter alia) the act
committed on board the Lotus produced its effects on board the Turkish
steamship under the Turkish flag, and thus, as it were, on Turkish territory,
whereupon Turkey acquired jurisdiction over its foreign perpetrator. The
Court also expressed the opinion that there was no rule of international law
which prohibited a state from exercising jurisdiction over a foreigner in
respect of an offence committed outside its territory3.

Principles of Criminal Jurisdiction
4. Partly developing on the basis of the Lotus decision, the international
community has accepted a number of permissive principles of jurisdiction

whereby a state may enforce its criminal jurisdiction.

The Principle of Territoriality*

5. The first and foremost of these permissive principles is the "principle of
territorial jurisdiction™. Under this principle, prima facie, all persons and
things within the territory of a state fall under its territorial authority.
Territoriality is the primary basis for jurisdiction.

6. In this regard, the Permanent Court of International Justice in the Lotus
Case 5 observed as follows:

® Oppenheim’s International Law (9'" ed, 1992)pp478-9
* Ibid,pp458-60
*Note 2 above,pp18-9.



"a State...may not exercise its power in any form in the territory
of another state” and that jurisdiction “cannot be exercised by a
State outside its territory except by virtue of a permissive rule
derived from international custom or from a convention®.

7 Thus, even though a state has personal jurisdiction over its nationals
abroad, its ability to enforce that jurisdiction is limited so long as they
remain within the territory of another state .

8. The principle of territorial jurisdiction is often, particularly in relation
to the application of criminal laws, given a constructive interpretation
which allows subjective and objective applications®.

a) the subjective application of the principle allows jurisdiction over
offences having their culmination within the state even if not
begun there.

b) The objective application of the principle allows jurisdiction over
offences having their culmination within the state even if not
begun there.

9. However, the Court in the Lotus case went on to qualify the application
of territorial principle®. While recognizing the essentially territorial
character of criminal law, the Court found that:

"international law as it stands at present” does not contain "a
general prohibition to States to extend the application of their
laws and the jurisdiction of their courts to persons, property
and acts outside their territory...The territoriality of criminal law,
therefore, is not absolute principle of international law and by no
means coincides with territorial sovereignty”.

®Note 3 above,p458.
"Ibid,p458.
®1bid,p460.
°lbid,p468.
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The Principle of Nationality'®

Under the principle of nationality, a state may in its domestic law
incorporate provisions regulating the conduct of its nationals. However,
in practice, since a state cannot exercise its sovereign power in a foreign
state, it must normally await the return of its nationals before it can take
effective steps to exercise its jurisdiction over them.

The Protective principle!!

The protective principle requires that the limitations of the territorial
principle do not apply to serious crimes against a state's own safety. This
principle allows a state to assert its authority in relation to offences
involving serious prejudice to matters within the competence of the state of
the forum which justifies the exercise of jurisdiction by that state to protect
itself, notwithstanding that the offender has at all times during the
commission of the offence been outside its territory. Examples of such
offences include those which threaten the political or military security of
the state and counterfeiting the currency of a state

The Passive Personality Principle 2

It is sometimes claimed that a state has jurisdiction over crimes committed
abroad by aliens if the victim is a national of the state claiming jurisdiction.
This is known as the "passive personality principle”. Unlike the
nationality principle which focuses on the identity of the perpetrator of a
crime, this principle focuses on the identity of the victim. However, it is
doubtful whether it has attained the status of customary international law**

%bid, pp462-3.
1bid, pp470-1.
21bid, pp471-2.
31bid, p472; Dixon, note | above, p135
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15.

The Effects Principle **

Some states have even gone further by enacting legislation designed to give
themselves jurisdiction over any matters which produce an effect in their
territory. This is often known as the "effects principle/doctrine’. This
principle goes further than the "protective principle” in that its application
is not limited to matters of public or national interest. However, this
principle has not yet been widely accepted. Examples of legislation based
on this principle can be found in anti-trust legislation in the US.

The Universal Principle *®

This principle allows a state to exercise jurisdiction in respect of offences
of an international character of serious concern to the international
community as a whole. This is a jurisdiction which exists irrespective of
where the act constituting the crime takes place and the nationality of the
person committing it. It focuses on the nature of the offence. Piracy is
a well-established example of jurisdiction exercisable on this principle.
War crimes, hijacking, and the most serious violations of human rights such
as torture are other examples

Conclusion

In international practice, the operation of the above permissive principles
could give rise to concurrent jurisdiction over various matters among states.
It is not uncommon that two or more states may be entitled to exercise
jurisdiction over the same person in respect of the same event and may
therefore lead to jurisdictional disputes at the international level.
Normally it will be for the state which actually has custody of the accused
to deal with the matter, although it is possible that the accused may be sent
to another state having jurisdiction, as under an extradition treaty **

Department of Justice
December 1998

“Ibid, pp472-3.
“*Ibid, pp469-470
*Dison, note 1 above, p128



Refusal to Surrender Nationals in International Law

There is no convention or principle of international law which militates
against a state extraditing its own nations. Nevertheless, in civil law
countries there has been a long history, which derived from Greek and
Roman practice, of states refusing extradition applications in relation to
their citizens. In a number of states, extradition in these circumstances is
barred by the constitution or municipal law.*

On the other hand, traditionally, common law countries have readily
surrendered their citizens.?

An explanation for the separate paths taken by the common law and civil
law states can be seen in the differing approaches to the question of
jurisdiction. In common law states, jurisdiction is based on territoriality
and, as a criminal act is viewed as an offence against the peace of the
community in which it occurred, it is considered that an alleged offender
should be tried by her or his neighbours at or near that locality.
Extraterritorial jurisdiction is said to be limited, with the consequence that
were extradition not granted, the requested common law state would not
itself be able to prosecute and the fugitive would thereby avoid
punishment?

On the other hand, in civil law states jurisdiction attaches also by reason of
nationality and regardless of where the offence occurred. Accordingly,
prosecution can take place in the requested state following a determination
by that state not to extradite one of its citizens. That capacity has tended
to perpetuate the civil law tradition of non-extradition of nationals. That
practice has been justified on a number of grounds namely*

a) a person should not be withdrawn from her or his natural judges;

b) rehabilitation is best accomplished in the person's habitual
surroundings;

YE P Aughterson, Extradition: Australian Law and Procedure (1995),p127-8
2 -
Ibid, p128.
*Ibid, p128.
*Ibid, p129.



c) there are inherent disadvantages in being subjected to trial under a
foreign system and language and remote from friends and
resources;

d) there is potential for bias against aliens; and
e) a state owes special duty to its citizens.

5. In the interest of securing treaties with civil law states. And in order to
avoid the consequence of the non-extradited nationals avoiding
punishment, Australia, for example, has taken the significant step of
adopting, in its dealings with those states, the civil law convention of
refusing to extradite citizens and has established a mechanism to enable
prosecution as an alternative to extradition. In this regard, s 45 of
Australian Extradition Act allows for prosecution of Australian citizens
as an alternative to extradition for offences arising extraterritorially.
However, there is no bar to extradition of nationals in the Act itself or
other Australian Law®

6. Regard should also be paid to various treaty provisions in determining
whether a requested state is obliged to extradite its nationals. Maost
treaty provisions concerning non-extradition of national are cast in
permissive form (e.g. by providing that the requested state shall have the
right to refuse to extradite its nationals and shall refuse to do so if its
Constitution or its laws so require), so that a state has a discretion to
refuse extradition. Some provisions may however provide that a state
is "not obliged" or "not bound" to extradite its nationals® This "not
bound" formula has been held by many states (e.g. Canada and Australia)
to create a discretion in relation to surrender of nationals.

Department of Justice
December 1998
[PW8DO05]

*lbid, p130.
®lbid, p131-2



Interpretation of "Citizen" and "Territory" in Art 7
of the Chinese Criminal Code

Art 18 of the Basic Law provides that national laws are not applied in the HKSAR
except for those listed in Annex IlIl. The Chinese Criminal Code ("CCC") is not
listed in Annex Ill of the Basic law and, thus, is not applied in Hong Kong.
However, the Mainland courts may have jurisdiction over cases with a Hong Kong
element by virtue of Art 6 and 7 of the CCC. It is by no means uncommon for
two jurisdictions to have jurisdiction over the same case.

Art. 7 of the Chinese Criminal Code 1997 ("CCC") provides that the Chinese
Criminal Code is applicable to "PRC citizens" who commit the crimes specified
therein "outside the territory of the PRC" provided that the maximum sentence
for such crimes stipulated therein is not less than 3 years imprisonment.

"PRC Citizens"

For the purpose of the Nationality Law of the PRC, the term "citizens" is referred
to as "nationals".

Art.2 of the Nationality Law of the PRC provides that "[t}he people's Republic of
China is a unified, multinational country™" and that "persons belonging to any of the
nationalities of China have Chinese nationality".

Under the Nationality Law of PRC, the following persons are considered as
Chinese nationals:-

a. any person born in China whose parents are Chinese nationals or one of whose
parents is a Chinese national (Art.4);

b. any person born in China whose parents are stateless or of uncertain nationality
but have settled in China (Art. 6); and

c. aliens or stateless persons who are willing to abide by China's Constitution and
upon approval of their applications provided that (i) they



are close relatives of Chinese nationals; or (ii) they have settled in China; or (iii)
they have other legitimate reasons. (Art.7)

However, any person born abroad whose parents are Chinese nationals or one of
whose parents is a Chinese national and have settled abroad or one acquired foreign
nationality on birth does not have Chinese nationality (Art.5).

While it is true that HKSAR residents are Chinese "nationals" for the purposes of
the Nationality Law of the PRC, a distinction must be drawn between "SAR
residents™ and ""Mainland residents™ for the purposes of the CCC. Unlike Art.6
of the CCC which is intended to vest jurisdiction upon crimes committed on the
geographical basis, Art.7 aims to catch those who are Chinese nationals having
committed crimes. Art.7 of the CCC is not applicable to SAR residents. If it
were so intended, the Chinese Criminal Code would effectively apply through the
backdoor to over 90% of the SAR residents (who are Chinese nationals). Such an
interpretation would frustrate the whole purpose of BL18 which disapplies the CCC
in the SAR. Moreover, it could not possibly have been the legislative intent of
the NPC, the only logical interpretation of Art.7 of the CCC, insofar as criminal
acts committed in the SAR are concerned, is that it only applies to Mainland
residents (ie non-SAR residents).

"Qutside the Territory of the PRC"

Art.7 of the CCC deals with crimes committed by PRC citizens "outside the
territory™.

Apart from the ordinary meaning of the phrase "outside the territory™, it is
important to give effect to the legislative intent of Art.7 of the CCC. As Hong
Kong has always had a legal system which is distinct from that of the Mainland, it
not intended, for the purposes of Art. 7, that Hong Kong is part of the same
territory of the Mainland. Were Art.7 intended only to apply to Mainland
residents outside the whole of China (including the HKSAR), Mainland courts
would be left without criminal jurisdiction over Mainland residents having
committed offence in the HKSAR (eg murder) and fled to



the Mainland. Furthermore, in the absence of any rendition arrangement between
the Mainland and the HKSAR, this interpretation would lead to an absurd result.
Contrasting that with the clearly professed intent in Art.7 of the application of the
nationality principle of criminal jurisdiction to every Chinese national in every
corner of the world (save for offences with a maximum sentence of less than three
years), the above interpretation could not possibly have been the legislative intent
of the NPC.

9. There is no doubt that the HKSAR is an inalienable part of the PRC (BL1) from the
point of view of state sovereignty. However, as Wang Chenguang (Associate
Professor of the City University who is also a prominent legal practitioner in the
Mainland) noted in a newspaper article, it cannot be denied that from a
jurisdictional point of view, the HKSAR and the PRC are two distinct jurisdictional
territories.

a. BL 18 and Annex Il make it clear that the CCC is not applicable to HKSAR..
BL 19 confers independent judicial powers on SAR courts and grants them
jurisdictions over “all cases in the Region” subject to “the restrictions on
their jurisdiction imposed by the legal system and principles previously in
force in Hong Kong”.

b. From the point of view of judicial jurisdiction, HKSAR is a jurisdictional
territory independent from the PRC. To say so is in no way contradictory to
the fact that HKSAR is an inalienable part of the PRC from the point of view
of state sovereignty. It is clear that Art. 7 of the CCC applies only to
Mainland residents who commit crimes outside the PRC jurisdictional
territory which does not include the HKSAR. This concept reaffirms the
principle of the “One Country, Two system” and is consistent with the “high
degree of autonomy” that HKSAR is promised under the Basic Law.

10. From a practical point of view, the underlying purpose of ascertaining the
precise demarcation of the concept of “"territory™ lies not only in upholding the
independence of the SAR judicial system, but also in combatting crimes
effectively and bringing to justice perpetrators of criminal acts, by the SAR

YWang Chenguang (= £ 5 ),Wen Wei Po on 25,26 and 27 November 1998
2 See also Xiao Wei-yun, One Country Two Systems and the HKSAR Basic Law (1990) pp227-8.



11.

12.

or Mainland residents. It would make a mockery of the whole concept of "One
Country, Two Systems" if because of a literal interpretation of Art.7 of the CCC,
Mainland courts are deprived of the power to enforce their criminal jurisdiction
over their own residents who have fled to the Mainland after commission of crimes
in the SAR. A purposive interpretation of Art.7 is warranted by the absence of
detailed rendition arrangements between the SAR and the Mainland in the Basic
Law, which are therefore yet to be agreed upon with the scope of authority of the
SAR to maintain juridical relations with the Mainland under BL 95.

Bearing in mind the intention of the NPC when enacting the CCC, the working
concept of "One Country, Two Systems" and the provisions of the Basic Law, the
Administration adopts a purposive approach in interpreting "Chinese citizens" and
"outside the territory™ in Art. 7 of the CCC in that the former refers to "Chinese
nationals who are residents of the Mainland”. This interpretation is not only
canvassed by practitioners and academics in the Mainland, but also by those who
have professional knowledge of the law and legal system in Hong Kong.3

The same interpretation is also consistent with the legal policy identified by
Francis Bennion in Statutory Interpretation where he says:

"[The] enactments are applied to persons out of the jurisdiction because the
policy of the [legislation], or legal policy generally, requires it. ... It would
plainly be against legal policy for persons to be able to go abroad to commit
their crime and the return without punishment".

Department of Justice
December 1998
[PW8DO05]
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