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Bills Committee on Adaptation of Laws (No.5) Bill 1999
Follow-up to Meeting on 13 July 1999

Aliens (Rights of Property) Ordinance (Cap. 185)

(a) To provide case law to show the application of the common
law rule which precludes aliens from holding land

A Commentary by Coke upon Littleton which elaborates on the Common Law
position that an alien could not hold land is at Annex A. The cases referred to
were several hundred years old and the only two cases which we can trace are
the Calvin’s case and the case entitled Gravenor v. Brook, a copy of which is
attached at Annex B.

We do not agree to the view that “the purpose of enacting the Ordinance has
become obsolete on 1% July 1997 as the Act for the Naturalization of Aliens
has ceased to apply to Hong Kong”. You may wish to refer to my reply to
Question 6 on this subject, as set out in the Summary enclosed with my letter
of 12 July 1999. As the English Common Law still applies in Hong Kong,
Cap 185 is still required to enable aliens (as now defined) to hold and transfer
immovable property in Hong Kong.

(b) To consider amending the Chinese rendition of “alien™ to * 7/ £ * -/ to put

beyond doubt that the term carries the same meaning as that used in the
Interpretation and General Clauses Ordinance (Cap. 1)

We agree to amending the Chinese rendition of “alien” to “9f{ & * 4 ” as
requested by Members and we will move the CSAs accordingly.



Demolished Buildings (Re-development of Sites) Ordinance (Cap. 337)

(c) To clarify why the references to the United Kingdom Law of Property Act 1925
and laws in England relating to real property in the Ordinance have not been
substituted by the Conveyancing and Property Ordinance, Cap 219 after the
enactment of the latter Ordinance in 1984

The background to the enactment of the Conveyancing and Property Ordinance,
Cap 219, in 1984 was that the law relating to immovable property and conveyancing
in Hong Kong, had remained virtually unchanged since the earliest conveyancing in
Hong Kong in 1844. The Administration was of the view that with the passage of
time and the rapid development of Hong Kong, the existing laws relating to
immovable property and conveyancing at the time had become out dated and required
revisions.

The purpose of Cap 219 was basically to introduce certain provisions relating to the
law of property and to simplify conveyancing by the introduction of implied
covenants and standard conveyancing forms. The question of whether the references
to the United Kingdom Law of Property Act 1925 in Cap 337 should have been
replaced by references to the Conveyancing and Property Ordinance, Cap 219 was
beyond the scope of the enactment.

As regards Cap 337, the Ordinance was first enacted in 1963. Section 12(iii)
remained unchanged since its enactment apart from a change made in 1985 pursuant
to Cap 1 which changed “Colonial Treasurer Incorporated” to “Financial Secretary
Incorporated”. There seems to be no compelling legal reason why the references to
United Kingdom Law of Property Act 1925 should have been substituted by
references to the Conveyancing and Property Ordinance, Cap 219 upon or after the
enactment of Cap 219 until the change of sovereignty in July 1997.

Planning, Environment and Lands Bureau
September 1999



2.h.| OF Fee simple, Lo Cobl Sectl 1.

Q. ] lands, tencments, or hereditaments to him 3~ and
[b his heires, nlbeit he can have no heires, yet he

) is_of capacitic to take n fee simple(lz but not to
hold (2).  For upon an office found, the king shall have it by
lis prerogative (3), of whomsoever the land is holden (4).
And so it in if the alien doth purchase land and die, the law
toth cast the freehold and inheritance upon the king (5).
If un_alien purchose any estate of frecholid in houses, lands,

fencmenta, or hereditaments, the king upon ollice lound shinll

Taave them. JT an alien he wmade a denizen and purchase

At New. 693 T, ol hie without issue, the lord of the fee shall have

V.o 483- (lic enchent, nned not the king.  Tut os to a lense for yeares,’

there is n diversitie hetweene n lease for yearea of a houso

for the hnbitatlon of @ merchant atranger helng an alien, whose

o Mar Wovit King ia in lengue with ours, nnd o Jense for yeares of Innds,

Pevieen, 20, yoqdows, postures, woods, and the like. _lor if he take a
leuse for yeares of lnnds, meadows, &c. upon offt

“King slall Tiave it (G).  But of a house for habitation he may

tnke n Icnsc Tor yeara ns incidenl To commerce; for witlionit

Tinbitation Tre cannot merchandize or trade(7). “Dutil hie depart,
! K or

(1) Therefore on n covenant to stand scised, an use will arise for an alien.
Gadb. 275.  But by act of law, ns by descent, he cannot even fake for the
henefit of the king. 7 Co. Calvin's case, 35. 0. Post. 31. b.and 1 Ventr. 417.
Svein Dy. 283, b. the case of a feoffment to an alien and another to uses.

{2) 10 the purchase in nade with the king's license, it seems that he may
held.  Sec 14 Ilen. 4. 20.  Haw the law is, where an alien purchases in the
name of a trustec, sec King and Ioltand, Styl. 20, &ec. All 14, and 1 Ro.
Abr. 1ng.  See nlso 13 Geo. 3. c. 14, which enables nliens to lend money on
Jand, &c. in the West Indies.

(2) But not before office, except in case of the nlicn’s death.  Adj. 5 Co.
52. b, Before office, recovery by an alien tenant in tail will bar reminders.
Adj. Gouldsh. 102. 4 Leon. 84. ‘

{4) If an slien purchases n copyhold, it is said that it shall escheat to the
lord, Dy. 2. b. in marg. but see 1 Mod. 17, and All. 14.

(5) Sec in Plowd. 229, severnl cases, in which, for a like reason, the king is
entitled without office.

{©) Accord. 7 Co. Calvin's cage, Dy. b. in marg.

(7) But 32 1. 8. c. 16. x. 13, makes void nll Icases of houses or shops to an
alien being an artificer or handicraftsman. ‘This law, however coutrary it mny
ecem to good policy amd the spirit of commerce, still remnins unrepealed ;
but in favour of nliens it has been construed very strictly.  Sce 1 Sid. gog.

1 Snund. 7. 2 Show. 135. 3 Mod. g4. 3 Salk. 29. In the Iatter book a
lense to an alien artificer is snidl to be forfeitable to the king at common law ;
but for this extraordinary doctrine no authority is cited (a).  As to the ca-
‘mr.ily of aliens to take personnl chattels, see 2 [to. Rep. 93.==(a) It shoull
re such a lense, viz. of a house or shop : 1 have no doubt it was meant to be
so wunderstond : nnd so indeed it is, in the referred to passage in 3 Salk. 2g.
As 1o the word extraordinary, which 1 have applied to the doctrine (at end
of n. 7), 1 now hesitate ns to its pro viety. 10 Feb. 1811: see my opinion,
of this date, on n cnse which mqmretrm investigntion of the doclrine, as to
lenses for years to aliens. [ The part of the opinion to which Mr. Hargrave
refers, applicable to the subject, is ax follows : ** As to the other points, raised
¢ on the supposition of the party’s being an alien, the result of the strict doc-
* uine in Co. Litt, 2. b, I couccive to be, that, to prevent forfeiture to the
crown,

1. 1. C. 1. Sect. 1. Of Fee simple. 2. b.

or relinquish the realme, the king ahnll have the lease. Soit is

if he dic possessed thercof, neithier his cxecutors or adminis-

trators shall have it, but the king (8): for he had it only for

habitation as necessary to his lrmfe or traflique, nnd not for the

benefit of his executor or administrator.  But if the nlien be no Pasch. g Ftia.

merchant, then the king shall have the lease for ycares, albeit it in Sir James

were for his habitation (9) ; and so it is if he bean alien enemie. Urel's cose.

And sll this was so resolved by the judges assembled together :g ,"., o

for that purpose in the cnee of sir James Croft, Pasch. 2g of the (5 Co. 3a. b.)

raigue of quecne Elizabeth.  Also, il n man commit felony, and

after purchase Innds, and after is attninted, he had cnpacitic to

purchase, but not to hold it ; for in that case the lord of the fce

slinll have the cschent (10) ¢ afd if anon be attainted of felony,

yet he hath enpacitie to purchnse to him and to his heires,

albeit he can have no beire, but he cannat hald it for in that Mngna Charte,

case the king ahall have it by his prerogative, and not the lord oy ELA

of the fee; for a man attainted hath no capncitic to purchase et uat. 2.

(being a man civiliter mortuus) but onely for the benefit of the 1y €™

king, no more than the alien-née hath. {f any sole carporation 1381, eap. 3.

or aggrepate of many, either ecclesinsticall or temporall (for the 15 1. 2.cnp. 5.

words of the statute be si guis religiosus vel alius) purchase 2311.8.cap.10.

lands or tenements in fee, they have capacitie to tuke but not 3'«’ '"' cnp- 6.

to retaine (unlesse they have n sufficient license in that (11) A, ‘.:,’(-_

behnlfe‘l; for within the yeare after the alienation, the next ford ag Ass. p. 17.

of the fee may enter ; and if he doe not, then the next imme- Lrit. fo. 3.

diate ford from time to time to have half & yearc; and for r""‘""‘"' g

default of all the mesne lords, then the king to have the land so c.':,"h‘ .

aliencd for ever, which is to be undenloot‘;of such inheritance vin. 54.

as may be holden. But of such inheritances as are not holden, 15 ::I Thidag.
as 1 E.3 5.

¢

S

crown, the alien, taking lease for years, should fall within the description of
a merchant friend, and the house should be for his habitation : and that,
even with those circumstances, the crown will be entitled to the lensc,
either on his death, or on his quitting the renlm. Whether, liowever, the
courts would now hold to this extent, 1 have some doubt: and certninly,
the short case of Trin. 6 E. 6. New Bendl. 36. and 1 And. 25. clashes with
the doctrine; and the case in Cro. Car. 8. on the administration granted on
the death of the Holland agent, Sir Upwell Caroon, might, if such points
should be as stated, require Lo be closely exnmined. As to the particular
point on the st. 32 . 8, ¢. 16, I think that the party's not being an artificer
or handicraftsman would prevent the statute's being applicable, and con-
sequently, it being & void lease.”
(8) Contra 1 And. 25. N. Bendl. 36. See in Cro. Cha. 8, n case where
administration to an intestate alien was granted to his nephcws and nieccs,
who were also aliens, and part of the estate consisted of lenses for years.

(9) If this be the common law, ought not its severity to be corrected by
the legishmre? To deny the right ol taking a house for habitation to nliens
not being merchants, is like forbiﬁding oll other foreigners to came nnd resitle

L
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‘
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here. See 7 Co. Calvin's case, 17. a. where lord Coke seems to express himsclf .

without distinguishing between aliens being merchants:and other alicns.

(10) Tenant in tail is guilty of murder, and hefore conviction levies n fine.
It was a question, whether the fine should har the issue for the lord's benefit ;
and the court inclined to think that it should; but no judgment was given.
1 Wils. 2 Part. 210,

(1) As to thin, sec post. 98. 2.
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RETH CALVIN'S CASE 7 CO.REP. 18D,
Sovervign Lo the King el geanted sito him salo conduet, not. named by lis name
of dignity, judement of the wiit, Lo And there Justice LitUeton giveth the rule:
the plaintill (suith he) is an earlin Seotland, bat not iu England 5 and if our Sovereign
Lanel the Kingz poant to a duke of Franee a safe conduet to merehnndize, and auter into
hi< venhn, if the duke cometh and bringeth merchandize into this land, aud is Lo suo
an action here, be ought not to name himsell doke; for ho is not aduke in this land,

bt ondy in Franee.  Aned these be the very words of that hook-case ; out of which
b oealleet thiee things
whes

arver he veecived that degiee of dignity,  ide (¢)7 1160 14 booneeord, 2,
That an em) of another nation or kingdory is no enrl (1o he 8o named in lepal
poseerdings) within this realn s and herewith ngrecth the ook of () 1] Ed. 3. The
Ewrl vof Bihwmond's case before vecited. 30 That albeit the King by his letters patent
of safe conduet do name him duke, yet that appellation maketh him no duke, to sue
or ta be sued by that name within England @ so as the law in these points (apparent
in oure hooks) heing observed mnd rightly undeistood, it appeareth how causeless their
fear was that the adjudging of the plaintilt to he no alien should make n confusion of
the nohilities of either kingdom,

Now ate wee in ovder come to the foutth nonn (which is the fourth general part),
alivnmpnn | wherein six things did fall inta consideration. 1. Who was alienigena, an
abien horn by the laws of England. 2. How many kinds of aliens horn there were.
3 What incidents helonged o an alien born. 4. The reason why an alien is not
capalle of inheritance o freehold within Iugland. 5. Lxamples, resolutions, or
judgments repu e in our baoks in all sucerssions of sges, proving the plaintiff to be
no alien. 6. Demonstiative conclusions npou the premises, spproving the same.

1. An alien is n subject that is horn out of the ligeance n} the king, and under
the ligeanee of another; and ean have no real or personal action for or concerning
landd : hut in every such action the tenant. or (lcfcm\nut may plead that he was born
in such 0 eonntry which is not within ligeanee of the King; and demand judgment
it he shall be answered.  Aud this is in effect the deseription which Littleton him-
self maketh, lib. 2 cap. 14 Villen. fol. 43. Alienigena esl aliene gentis sew aliena
ligeantier, qut elinm [16 ] dicitnr peregrinus, alienus, caoticus, ertranens, &c.  Eriraneus
eel sulalitus, yui eabva teryam, ie. pofestatem Legis natus esl. And the usual and right
Pending of an alien horn doth lively and truly describe and express what he is. And
therein twa things are to be observed. 1. That the most usual and best pleading in
this ease, is, huth exclusive and inclusive, viz. ertra ligeantiam domini Regis, e el infra
Depuntinm alterins Logrs, ay il appeareth in (a) 9 Fad. 4, 7. b, Book of Entries, fol. 244,
A e which eannnt possibly he |Jnm|ccl in this cnse, for two causes. 1. For that one
King ix sovereign of hath kingdoms, 2 One ligeance is due by hoth Lo one sovereign;
aml tn easce of an alien there must o necessity he several Kings and several ligeances.

Seeandly, no pleading was ever erfier veqnim, ov vha legem, which are cireumseribed I

ta place, but erfie Ligeantinm, which (as it hath heen said) is not local or tied to any
plare.

It appeareth by Beacton, Tih. 3 taet. 20 . 15 fol. 134, that (b)) Canutus the

Danich King, having settled himself in this kingdom in peace, knlpt notwithstandin

(T the hietter continuance thereof) great. armies within this realm.  The peers nn%

nohles of England, distasting this ﬁ, P

rovernment by nrms and armies, odimus aceipitrem
owie semper vivil in avmis, wisely and politieally perauaded the King, that they would

pravide for the safety of him aud his peaple, and yet his armies, earvying with them -|
wany incanvenieneies, shonld he withdrawn @ amd thetefore offered that they would -

eonvent. toa law, that, whaesaever should kill an alien, and be apprehended, and conld
net acquit himself, he shoubl he subject Lo justice: but if the mavsiayer fled, and
could ot he taken, then the town where the man was slain should forfeit sixty six

iitain g the vight awd privilege of sitting in the Hounso of Lords, and the privileges
depending theseon, and the vight of sitting on the tial of peers, only exeepted,
) Be. Biief 159 Fuz, Wiel 35,

eI E 3 Fuz el 173 Antea 15 h Moor 803, 0 Ca. 117 ).

First, that. the pluintift was named by the name of a l:ni‘(hl‘,"

397
1 00, RRP. J1 4., CALVIN'S CASB 39

i (
marks unto the King; nud il the town wore :)nb.nl)lo to pay lb‘, t:‘ce‘:\“ &\e":::nltlli’zg
should forfelt and pay the ssme unto the King's treasuro: |:( e L etuding
asseutad.  ‘This law was penned quicunqhe ocevlerit anrlgenmn,; 25 ok e T
other l;li.em, but putting Francigena, & Frenchman, for oxample, ;r;m : ; ;cm st e
like unto him, in owing several ligeanco to & vfovnrnl.novex-elfn',t hat s, b0 o ront
A e t‘m(l lin{? l;’gi(:":‘l‘l:‘lvl:l:olle;":xsﬂl:;?:t.“n"l‘\;"‘: (in! 'd‘cﬂ(‘,l’“)‘ing of an

F h o : !
o:l::-)m‘:ll‘.;) }‘it?r'v'r:l Il;:;:;‘ 'I"';r‘z:tzu:o And it wan holdon, that excopt it could l;p pr.nv:"."ll IJ;::
:h‘: part alnin was an Englishman, that he should bo taken lfnr nn'n |:I|’|‘i.l‘n\'"! tia
was eallod Engleahario, inglesheria, that is, a proof Lhat 1;:' l":\‘nf:i.;n L
Englishman. (‘ Taroupon [17 A Canutua presently m\h(lro\v‘ hin nnirn, ey e
a while alfter lost his Crown, and the same ias restored Lnl vc‘n ‘r‘gu‘e TS e by
said law of Englesherie continued \l.ntil 14 Ed. 3. cap. -I.I an‘( ne' e o Firat,
Act of Parliament ousted sud abolished. So amongst the n‘\:s.o e tmplo ne
ublished by Master Lambert, fol. 125.) omnis Francigena (thove p”»‘ CRA D e
g)‘;lore is said, to express what mmu;er of |‘»ersm\ (llh;?r:gz:m/i:‘:;l"‘»:'v(un ’le.(t is'mlndo
pdvardi propinqui nostri fuil particeps legum el constetit !

(i]';l:;;;l‘:)]q'gl dicnnl ad s{o! et lot persolval secundum legem A nyloy nm.l % born. Fvery
Every man is either alienigena, an alion born, or subditus, nl s;'l :’, ch b 'e“."" wy
alien is either n friend that is in leagne, &c. or an cnomy tha i ,d'":‘ perpc'mnl,
Every alien onemy in cither pro lempore, temporary for n‘ t_,lmtlo,_ or iltinf-r us, perbeLies
or specialiler permissus, permitted especially. Every su ),ecAm !|!' et st thin
datus, givon or made: and of these brielly in their order.  An alien in o dom
lime'ng(lermnn, a IPreuctman, a Spaniard, &e. (il the Kings and pr‘lglcc's |r:‘“:mt< Londom
bein'g now in league with our sovereign: but n Seot hoing & su )1et;,-‘.‘f o e

to be A friend, nor Scotland to be solunt amici) may by the common 3

Y and get within this realm, by gift, trade, or oLhe\: law(u! me;ms, nu)r'“'lnr:::::‘re;“?;
(a) ggods arsonal whatsoever, as well as an 'Engll'shmm‘\, am lnmi‘s{:s (l;ut o
: i (b) action lor the same: bhut (c) hut' lands within tlns.rca m, or T
; . nocessary babitation only) slie or_gek, 1 . . ny-—L}_
! ! “~action real or personal, for au land or house, unless the hause he for their necessa

) Ttation. For il they shoull be disabled to acqnirc_mul- maintain tilms'ertluin:f:‘,"l'b
w:re T eflect to deny unto them trade aud tralfic, which is the hl'o ?m::‘rf {\is;nhle«i
But if this alien becomo an enemy, (as all nlien'fnet!ds may) Ihlin ;s uu.;’ ) lnyhc e
vo maintain any action, or get any thing within this realm. llu ~:);'c011'illg ol
stood of a temporary alien, that being an encmy may he n friend, or be g o el
may bo an enemy. But a perpetual enemy (though there ‘)7"10 \‘\"it::‘in ghis o
sword hetweon them) cannot maintain any nction, or get nny'hl:jl[‘;a T men 1k
Allinfidels aro iu law perpelui («lz inimici, perpetunl onemies (for o I |) O
that they will bo converted, that heing remala polentia, a remote poss ,t.l {c I rpeton)
themn, as with the devils, whose subjects t.lu?' bhe, ant the bhlnstn'\c;, "“;)or e
7 l;] hostility, and can be no (a) peace ; fot a9 the Apostle nml n‘, 2o T

1 ventio Christi ad Belial, aut que pars fideli cum infideli, and the I pith, Judee
‘g;l::zt:lo:um ntzlium servial mancipium, nefas enim est quem Chmh’:,.q -tfl'!e"l":' ,'r' glznn"’_""‘
Uh,-i.qli in servilutis vinculis delinere. l(cgint_er 983, Infideles ,mnl‘(, fnftu ir‘ l;ol(l}g ianoam
inimici. And herowith agrecth the hook in 12 1. 8. fol. 4. whero 1t ¥

Pagan cannot have ot maintain any action at all (1).

]

And upon this ground there is & diversity between a conguest of a kinglom of a

so. Lit. 2 h. ) I
8;)) }Jnlhltl‘ut. 13;4. Yel. 198. Owen. 45. Co. Lit. 129. b, -l'"l\'"l'i 1»‘., \‘:nr;sr
131, 1 Kob. 266. Cr. EL 142, 633, Cr. Car. 9. 1 Inst. 152, Dy. 5 pl ©

(. Beul. 10. B. N. C. 375, DBr. Noun-ability 62. . .
) (:“ Poph. 36. Co. Lit. 2h. Dy. 2. pl. 8. 1 Snundl. 5.
('l)) Wing. Maz. 10.  Skin. 166.
(a) 4 Tnst. 155, \ X
1} T'he position in the toxt
()" »‘- .P..:..:.... of Juatier Rrooke,

L

1 Bos. & I'ull. 163

scems to have been a commaou error founded on a

) A has long since heent
Anm. 1 Salk. 16, a',‘.‘,. 1 long since hees

-
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The SEVENTH PARYT of the REPORTS of SIR
EDWARD COKE, Kut, Tord Chlicl Justice of
[ the Common Plcas, of divers RESOLUTIONS and

:ﬁai<l Resolutions and Judgments.  Published in the
;Sixtll Year of the Most High and Most Illustrious

g:ond of Scotland the XUIL, the Fountain of all
;:Piely and Justice, and the Life of the Law.
2 \WVith NOTES and REFERENCES, by JOMN
7 FARQUHAR FRASER, Esq, of Lincoln’y Iun,
'EPal'l'istel'-nb-Lmv.

(18] *POSTNATI(v).

P mx )
Trin. 8 Jnc. L.
g8 Liw v. Nontlolge, 186568, 1. R. | Ch. 47; 1. R 3 1L 1. 100; feg. v. Kegn, 1876,

R+1). 236 ; Ve Gear v. Slane, 1883, 32 Ch. . 251, Dicla at 37 b disseuted from
R i{ Supmay Election Petition, 1886, 17 Q. 1. . 4G ; /n 16 Jolnson {1003), 1Ch. 833.]

. mes by tho geace of Uodk of Ungland, Scotland, Frauce, and breland, King,
of the fnith, &e. To the 8heriff ol Middlesex grooting: llohert Calvin,

[ Loor 790.  1°ble Dyer fo. 304 3 Jon 0. Vaugh, 280, 219,301, | fev. 0.
X1! onse of the Unlehy. Plleamer, Postuati, 1, 2, &e.  liacon of (Tovermneut 2 pt.
FAlxool's Supsviosity 301 Salk. 110, 113, Skinmer (30 173, 198, 338, 142,
'Di”. Alleginnee.

Ay Vid.

BilEn bora fn the Unitzid States of Ameriea, ninca the vecognition of their fwle
Bdides, of patents horn there hefore that Lime, and continning to resido Lhera nltce-
BB a1 aliens, snd eannot inherit lawde in this conntey,

%

B7> ~1378- 0604 44

. Dot v. Addam, 2 Havn. anf Cresn. 779, 8. C. ¢ Dow. amld Ryl. 204, that

(9/1 °d
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s CALVIN'S CASH 100, aze.d
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pent. hath complamed to us, that Richanl Stith and Nicholas Swith, unjustly, sod
withont judgment. have slisscisead now of his Irecholil in Haggard, otherwise IHagger
ston, atherveiwe Apgerston, in tha pacish of St f.eoumd, in Slnorr-lilel!, within thirlf]
veas e bast put; sl theselnie wo cnmmmand you, that il the saitl Rohert ehadl
wreurn yon o usecnto his claii, thew that you canse the avild tenetant. to hie seselsd]
with the ehattcds which within it were tahen, and the asul tunement with the chatud(]
Lo g in peace nntil Thonwlny next afies filtecu sdays of Suint Mo tin next coming; Iﬂé
ws Whe rnean tuac, camic In‘e{ve hree and lawiul mon of that ueighbourhool 1o view th
sanl tenement, awl the names of thein 1o be mbievisted ; aml summon them by good
smmragnesrs, that Uiey be then heforo ws wherevor we shall then Lo in England, resd
thorent to inake tvenguition; amid put, by smetics aud sale plodges, the aloremd
schawsd sl Nicholas, o their bailifly, (il they camiot he found), that they be tha(d
there, 1o hear the secognition ; sl have there the , the name of tht
Pelges, and lus wiit.  Witiew onrsell at Weatminster, the 3d day of Noveber, i€
the Sth year of our aeign of Eugland, $rance, and Irelaud, and of Scotland the oned
il I licth b
Por 40s. paid in the hamper,

.
Kmmuuv.i

Midleser, 33 Fhaarsize emmeth Lo recogniso, if Richard Smith, and Nicholas Smit
unjiatly, aml without jurdganent, did disgaivs Rob Calvin, gent. of his freehiold in (I b
Hagpwh. atherwice Haggerston, otherwise Aggaiston, in the pavish of St. Leoms
n St ehitch, watlin thinty peara now fast past 2 sl wherenpon the eaitl l(o_bel-l,\rh
is within the aga of Lnenty nue yemry, by John Parkinson, ll}d William Parkinson, bill
gamatiang, hy the Comt ol tho said ing heore to this beiug joiutly and u'ven\\
spatially admitted, complaineth, that they disscirl him of one messuage with e
spptenancen, k¢ And the eainl tichard and Nicholas, by Willism Edwards, thag
attgracy, conse amil cay. That the snid Kohert ought nat Lo bo answered o his wiiy
Aloressd, hacansa they say, thst the waid Hobert is au atien born, on ths Bth day 8
Nov. t the dnl year of the teign ol the King that now is, of England, Fransd}
andd Tecland, amil of Scotlaml the thirty-ninth, at Ldindburgb within his kingdom &
Seatlawt alorcanicd, aml within the allogianco of tha said lord the King, of the rak]
kingdom of Seutlamt, and ont of tho allegiance of tbe said losd the King ol is kiugdofl
of Englawd; aud at the tinie of the birth of the said Robert Calvin, and long beforsy.
and eontinually altersands, tha alavesaid ltinﬁdmu ol Scotlsnd, by the proper rightk
Ians, nnl statutes of the same hingdom, and not by the rights, lawa, or statuter
this Amgilons of England, was ewil yat is ruled and governed.  Awl this ho ia readf
to verily, mwl theraupon prayeth judgment, i the saild Jlobest, Lo hiv said it slofd
s, ought tn be anawerord, &e. Al the aloresaid Robert Calvin saith, that. 1bY
alonlai-f Mea, Ly the aluresaiil Richard and Nicholas sbove plexded, it insufficient ()
Ian 10 Lar his the maisd Hoherl from laving an auswer Lo his i aforesaid ; adg
that the anidd Htalert 10 the said plea in munaer aud lons alatesnid pleaded, neadotH
wol, nes by the Iaw of the Il is bound Loauswer: and Lhis o is veady to varif]
anid heveof prayeth julgment ; and that the said Hichard aud Nicholas to the afol8
suitl weil of the taid Hobert may unsicer.  And the wicl [tichard and Nicholas, lo
much av they linvo above alleped snfficient matter in Iaw lo bar hint the wsid oYV
trom baving i ansser 10 his saiil wiit, which they ate 1endy 1o verify ; which matlth
the aforeraist Rabert doth not gainsay, noe to the smnic doth in any ways snswer, b )
the sanl averment allogetlrer uﬁmclh to adinit ae before pray judgment, il the alo !
Rebeet onght to be ansverard 10 his said writ, &o.  And Lecause the Couit ol the lojed
the Kinghere an not yet aldvised of piving their juldgment af and upon the prermiui
day thercof is given ta the partics slaresaid ; Leloro the lowd the IKing at Westmin
welil Mondey next aftar cight davs ol St. Hilay, to hear thoir judgment theredld
hecanss the Couet ul 1he Jord tho Iing hare therent aro not yot, &o.  And the aedg
sloresand remisine tn ho taken hefose the said Yord the King, uutil the sawme Moodi
there, Xc. Al the shotill Lo disteain the 1ecoguitacs of Lhe assito aforesaid : and in 1)g
hent o cante A view, Ke ; at whieh day, hiclore the lnoed the King at Westminlé
cume as well the aforceaind llobect Unlvin, Ly his guantiaus slocessid, as the slolf
2t Hichenl Rinith anul Nicholas Smith by theic ntloiey aloresaid ; and hesad
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Ao Court of 1hd lord the King [2 2] hera of giving theiv jidgment of and apan the
Semites i3 not yet ailvised, 5ny theronf is givew Lo the parties aloresnil hefore the
ol the Kiug at Westasinaters, until Monday next aiter the moreuw of the \scesnsion
b our Lord, Lo hear theic judgment; heeause the Court of the oiel the King liece
Are nob yet, &e.  Aud the assize sloresaitl ramsine further to be taken, until the svme
Monday there, 0. : and Lhe sherill, as hefore, to Jistrain Lha recognitors of the acsine
toresaid, and in Lhe inlerimn to cauea a view, &e. At which day, bLelore the losl Uhe
King ot Westminster, como ss well tho alosessid Ilabest Calvin Ly his gunrdisne
Lstanid, s tho aloresnidd Richard Smith and Nicholas Smith, by their attornay afore-
Wid, &u. ; snd Lecause the Court of tho lord the King heve, dc.

i
Ky, :

{2 a] Tur Crse. *

RA man born in Stotland ofter the sctemvion of King James the Pitst to the Kuglish
b thione, anil duting his reign, way bold lauds in Buglaud. 8. C. Howel's State
- Teiale, Vol J1. p, 659,

: The tt::uion ol this csse ns Lo nslier i Jaw was, whethor Nuhert Caulvin the
Lintiff {being Lorn in Scotland tinee the Ovown of Kugland dercondel to tis Majesty)

v slien born, and consequently disablel 0 bring any real or persvnal (a) action
or any lands within the realm of Nugland. After this case had been argued in the
Opurt of King’s Bench, st tbe Lar, by the counel learned of eilher nety, the Judpes
oL tbat Court, upon conference aml comidaration of tho weight aud importance thevest,

joutned the same tmmlin o the sncieut snd ordinary conrss sl onder of the
lin) iuto the (3) Racbequer Chiambar, to he argued openly there; tlirst hy the counsol
wineil of sither party, aud then by all the Judges of Bugland ; where alterwards the
Ftase was ergued by Bacon, Solicitor(lanecal, on the part of the plhaintifl, aud by Lam.
tHide lor Lhe defondant ; aud alterwand by Hobart, Attornay-Uoueral, for the plmmiitl,
lind :{ Berjeaut Hutlon lar the defendaut; and, in Lsster tenn ladt, the case was
[ihaved by Hevon, lmilm Baron of the Lixchequer, aml Poster, pmisne Judge of the

outt of Comroon Pleas; aud, on the L day sppointed (ov this cang, ty Crook,
buitos Judge of the IKing's Venrh, suil Althnm, ih\\'m of Lthe Lxchenmer; the thivd
Biy Ly Sniggs, Nacon of the Kxchequer, and Williams, ous of the Judgen of the King's
Bench ; the Jourth day by Daniel, one of the Jurges of the Comrt uf(;'nmmon Pleas,
nd by Yelverton, one of the Judges ol the King's Bouch: and, in Tiinity tesm
mlowmg. Ly Warburton, one of the Juilges of the Common Vieaw, awrl Feuner, one
of tbo Jud‘;u ol the King's Dench ; awl alter by Walnieslay, ona of the Judges of the
Domraon Pleay, and ‘l‘m#ehl, Chiel Daron ; aud, at two several daye in the sune tam,
(oke, Chiel Juatice of the C Pleas, Fl 2, Chiel Juatice of the Wing's Uewch:,
8d Sic Thomas Vyggerton, J.owd Rlleswero, Lot Clianrellor of Eugland, argued the
tue (the like ples in dieability (2 b] of obert Calvin's person beivg pleartel mufate-
[Aniradis in the Chanoery in o suib there lor evidence concerning lands of inheritance -
8d, by the Lord Chaneellar, sdjovsued aleo into the Bxchequer-Chambar, to the end
DYt one rule might over-rile Loth the aalid casen). Al Nist (for that T intend 1n
Bake o3 summary o u'ponl. as Lean) [ will ot tho first set daws such arguments aml
dbjections as were nnde nnd drawn out of this shost cecorid agsingy the plainGitt hy
base that arguod for the delenlanta. It was abserves), that in this ples tivie were
a_w wotie, gualuer asmina, which were catlod momina oporafiva, becanne from thens il
I8¢ onicd argrinonts amd objectinns on the part of the eleudants wern drawn z that is
o my—1. Ligmaha (which is twice repeater in tha plen; fov it i said, infia linantinne
RUnvini Jegis segni aud Seof’, of eatre hgenntivm dowing Hegis yegni «ui Anal'y 3 leanvws
i bich aleo appearveth Lo ho twico wmentioned, vie. regnn Atagl, aw:l reanam Nel)
B, Leger (which ave twics alleged, viz. feges Angl', and loges Seal', two several and dic

3. {s) 1 Dulste. 131 Yelv. 198, Qwen 83, Co. Lit. 129. b, 1 Aud. 25 Mo
B3l 1 Keb. 2G8. Ce. FL142.683. Cro. Car. 9. 4 luss. 152
e (L) 2 Hulst. 146,

(9/Z °d
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Senvevvign Lovd the Ky lied grantest wuto hivn eals cunduct, not named Ly his name
of shigounty, padainent of the wit, Xe. Al theee Justice Liltleton givoth the rule:
the plantiff (saith he) is an e bin Seatlamd, but notio Englawd ; and if our Sovercign
Lansst the King goant 1o a dulie of France a safe comduct to marehaudize, and ontor into
Yo acnlin, i the dule cometh aud bringeth mevchandize iuto this lnnd, aud is to sue
an action hae, he onght ot 1a.pame himsell dulic; for ha is unt o duke in this land,
bat ouly in Franeo. Al tiese bo the very woids ol that book.case; out of which
1 collent thiee things.  First, that. the plaintilt was namedd by the name of a koight,
whesevaeser he seccived that degree of dignity.  Vide {¢)7 1. 6. 14 ). nctonf:“ 2,
That aw en) of another mtion o kingdory is na earl (lo be so vamed in legal
prosecedings) within this realin = and hevewith agrceth the hook of (4) 11 Ed. 3. ;’Iu
Poel of Biwhmonds cuse hielove vecitesd. 3. "That albeit the King by his lattors patent
of rale combuel do wome i dubke, yet that appellation maketh him no dulke, to sue
ot bie aned by that same within Lnglaud : so as the law o these poiuts (apparent
s hooks) heing obsarved and sightly vndesstond, it appeareth how causeless their
feay was that the abjudging ol the plaintill to be no alicn should make a confusion of
the nolalitien ol cither hivgdam.

Naw ave we in unler come to the lourth noun (which is the fourth genets) pnct),
wlivnpena . whevein six thigs did {all inte cousideration. 1. Who was alienigena, an
alien butn by the kans of Fugland. 2. I{ow nmuy kinds of aliens born there weve.
3 What ancitdents helonged to an slien born. 4 The veason why an alien is not
cajable of inhoritance uv {rechold within Bugland. 5. Examples, resolutions, or
piedzments repurietd in our honks in al) successions of sges, proving tho plaintill to he
wo alien. 6 Demanstiative conclusions upou the premises, approving the same.

1 An alicn is a subject that is bovn out of the Jigeance of the f(ing, snd under
the higeance of another ; and can have no veal or perional action for or concarning
lansd : but in every such action the tenant or defendant may plead that be was horn
in such a enuntiy which is not within ligeance of the King; sud demand judgmont
il he shiall Lo answercd.  Awsd this is in eficct the deseviption which Littlcton him-
aclf maketh, Kb, 2. cap. 14 Villen, fol. 43. Alientgeno esl alience genlis sen aliena
ligeuntin, yni el [16 b) theilin poregranue, alienus, eaolicus, exlrancus, dc.  Erlraneus
erl swlalilus, qui extia tevram, ie potestulem Reqis nalng sl And the nsual and right
Peading ol an alien born doth lively and truly describe and oxpress what he is. And
thevews twn things mie tu be obseeved. 1. That the most usual sud best pleading in
this ease, is, bnth exclusive amd inclusive, viz. evba ligeantiam domini Ilegis, c. el infra
lipustosm ollerane [eqes, ay it aprcnm!.h in (n)9 Fal. 4. 7. b Unok of Hntries, (ol. 214,
Ac whieh cannnl possibily bie pleaded in this case, fo1r two causes. 1. For that one
King is rovercign of hoth kwgdoms 2. Onc ligeance'is due by hoth to onc sovoreign;
anel 14 easos ol naalien there nwst of necesaty be soveral Kings and sovoral Jigesnces.,
Secomlily, wo pleading was ever e2ha reynn, ov e3/ra leyem, which aro cirenmecribed
to place, bt eeliee Jrgeautren, which (as it hath hoen sail) is sot local or ticd to any
place

I appevieth Ly Ihacton, lib, 3. tract. 2 ¢ 13 (o} 134, thay (b) Cunntua the
Danich King, having settlol limaull i this kivgdom jo peace, kept notwithstandin
(e 1he Vcttor continnance theveol) great avmies within this realin.  The peers anﬁ
nehiten of Englaml, disiasting this goveinment by ntms autd avmies, odinins aceipifyem
qwee vpnper 3623l m e, wisely and politically pmanaded the [King, that thoy wonld

menide Tor the safviy of hiw atl his people, amd yet his avmies, carvying with them -

wany ineom cuicneies, shoukt be witlidinwn « aul therefore offored that they wonld
corrent tu a law, that whetaeser shoulid loll an alicn, and he apprebended, and could
wat scquit himsell, he should he subject to justice: hut il the mausiayer fled, and
envbl not. be taken, then the town whorn tho niwm was slain shovdd forfeit sixty.six

— - — -

Britain; the nght aml mivilega of sitting m the House of Lords, and the privileges
nlqtemliug thorean, and the 1ight of siuins on tho trial of pecrs, ouly excepted.

() B, Briel 159. Pz, Briel 35,

e NE 3 Fite Dol 473, Anka 15 b, Maor 503, 9 Co. 117 1,
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marks unto the King ; and if the town were not shle to pay :t;' then !:!:e‘:\:n‘lg'e‘:
sbould lorlefe nucd pay the ssme unto the King’s treasuro: W (?m?“ml i
arsented.  Lhis law was penned quicunque occideril Fligeﬂam,; ‘i' :he" rchuling
other alieus, but putting Francigena, & Frenchman, for example, U n("\ Loi- s I e
like unto him, in owing several ligeance o A gevenl_soveru n"t. is st b et
ligeantiam ltegis Angl’, snd infra Kgeantiom allerivs Hegis. And i ?p|-| before, o
olg Bracton and Fleta, thay Loth of them use the same exnmpla (m‘ l‘ {';scr rov:‘d o
alion) ad Adent Regis Francier. And it was holden, that exeept it coule ““c; -':- ved that
the party slain was an Kngli.hmnn, that he should Lo taken hlor :u;‘ e
was calfed Enpleshorie, Zngleshorn, that is, & pmol' that le p .yi“ e i
Englishman. alereupon {17 &) Canutus presently mlhdrc\vl his m ‘m‘ o\'mcr) o
& while alter lost bis Crown, aud the samo ‘was restored lo‘ u‘s ngl;‘ O e by
said lsw of Englesherie continued until 14 Bd. 3. cop. 4. and U m'v e e et
Act of Parlinment ousted aud abolished.  So amougst the laws o e eaple *
(published by Master Lambert, fol. 135.) omnis Francigenn (tbeve p‘ul ‘o) ot
l)‘;lore ie mid, o express what mauner ol porson nlntnyum sln;m e : ,'!. frmot
Eedwirdi pmpin’ i noasiri fuil parliceps lequn o consucholinems Anglornm (tha
denizen) guod dicunl ol arol el lod ;mmlml.ummlum legen A nglorum_l -
Rvery man is either alicnigena, an alien hoew, or sublitus, “h l;l :mi:" borw. B
alien o cither a friend tbat is in league, L. or wn gnemy tha 't d'"}’ "pc.l“.'
Krery nlien enemy ia oither pro fenipore, temporary for a Limio, or'glc':fr m":up AL
or specialiter permissns, povinittal cepecially. Tvery subject is ‘.3 e o
datus, piven or made: and of theso briefly in their order.  An alien i P
lime'ng(iermm a Franchman, a Spaniard, &o. (alf the ngs and princes in :m't tondon
beiné now in l'engue with our sovereign: but s Yeot hoing s s-lh)c'i':."ﬂ;:"" renuive,
to he & {riend, nor Scotland o be solum amici) way by the common - ve, nequics,
d get wil.b.in this reslm, by gilt, trode, or othar lawful means, any -\in\;iu ;my
g ls personal whatsoever, as well a3 an Englishman, and moy n;. Wain Y
E:)).E:;:,: ‘(’or the same: but (c) but Iands within this realm, of houtos (hut for
necessary habitation onl llm-—-‘-“’-—' -

' 1, for auy land or a1 ] he for ¢
pollon teeor :;r‘:m':a o: ould he disablel Lo acquire and maintain Uiese things, 1t

5 w:i‘ect o dcn;ynnlo thern trade and tratfic, whicl is the lite of ")“yu':::.;'gi
'l;\‘lrl.‘il‘:hiu slien becomo an enemy, (a3 all nlien_(rien!ulu may) then 'l' :;?s“it:cl‘o’\v:) s
(0 maintsin suy action, or get any thing within this vealm. Aulu ‘ ‘: e iemd]

tood of & Lemporary alien, Lhat being an encmy may he a [ricwl, or beco , g i
" ‘o be an enemy. llut m perpetual encmy (though there ho o \(:;shviv‘m &
'l’:'({rd betivean them) cauniol maintain any action, ar gel.‘ony'lln:};‘: \;‘:w' |ovanmn Im.
All infidels aro in law papelui (d? ingmici, perpetual enemies (lor ?bilit |) O ceen
that they will be converted, that reing remoln polentin, a remole passi tlne?« o rpateal
them, as tith Lhe devils, whose subjects they be, and the Chm"'ncll' 2 Cc;r LY
Y] l;] hostility, and oan he no (a) peace; for ns the Apostle M:l l'i\ o e, Jadire

venlin Chyisti ad Delial, aul quee pars fileli cum inflleli, an o' T

2::?:1;::&::: aullum gercinl mancipium, nefas enini esl quemn (,'hmh'-'x "(;“"l“CIni:llianmnm
C 'k:'im' in servilulis vinculis detinoe.  Iegister 282. Infideles uml‘(, f”; "i ir‘ e that »

inimici. And herowitb agreoth tho Iu:yk i"t‘agll'(ll.) 8. fol. 1. wheve it ¥

ntai ion N . .
P.a:\':«?:;::: ';.‘;1:: ;:n'\'\'l::l"t:\lo”l: 'l‘sy Aa:,livcnil.y hetreeen n enucucst of 2 kingdom of a

Fvery
&c.

Jo. Lit. 2 h, i .

gz)) :‘ollnht. 134, Yel. 198. Owen. 15. (‘Io. Lit I]!i, \;. ‘!,2

131 1 Keb. 266, Cr. EL N'Z‘. GM\.;'I'(’“B;M‘.. 9. & lust .

. 5. 31 . -ability 63. !

o '(':';"f»ﬂ‘f.’f. :\':. chf b o Dy. 2 pi. %1 Sauwmd. 5. 1 los. & Pull. 163,
)

At 25, Muoor
Ny. 3. pl. 8

Wing. Maz. 10, Skin. 166.
{:)) 't'lv‘: ‘;;:iti%n in the text scems lo have heen a conunn ceeor founded on o

i has lony since heen
eeteilaes amininn of Justice Bronke, Anan. 1 Satk. 16, u::l hay Jony sinco besd
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wwldidus 1 pluitando alyguens de bervic of lenement® in Franeii da nee dehel Fiancigena
wlr oy un, yni fue sl sl fubean feps Francrer, weli pluctando in Anglii = sed lamen sv
ologne Fontnesne sn Fronevi e aond ad puleas wheinegne . el sempey fucrunt anle Novmauning
b goolitimy of pusct, ot qus placitant hie o dn, sii vodsme quec ool ad fideus wivinwpse, szl fu
3 othoe lanms aosoen snarreseliellus el apenens sdnglii, o8 M. de (ynes manens in Fraveid, of all
Jwacs Convevning the reaune dhawn [rimn the (a) otymologics, it made against the
foer that by their owa devivation eliene gentis and alionee ligeantice is all one s but arg
ments diawn fiom etymologics are lov wenk sud too light for Judges to huilid thei
Jobzments apon : dov cwpeannrcre uki proprictas (k) eerburmn allenditur, senens veribil
womtdnr - awt et when they apree with the jndgment of law, Judges may vse the
o snanwents Lt on the other side, somo tuconvonionces shontd Jallow, if the ples
agaunal the pluintdl should he allowed : for fitst it malketh ligeanee local : r-';lr’;ul
Topantin Beps vequi sux Neodur, aml hogeanlue Heps vegai s Anglice : " neren
shunkl Jollow, fiast, that (aith or ligeanco, which is wniveral, should be confined withid
Reead Bunoats soned henaindss . teconddly, that the subjects shunld not he bonnd to serve the
Kz i peasee o in i onl of those limits; thindly, it should illegitimate mauy,
el ez of walde bloml, which were horn in Gascoin, Cluienne, Normaudy, Calsiy
Townnav, Fuaner, sl diners other of His Majesty's dominions, whilst the samno wed
weactnad [28 R) obedience. wied i Hevwick, Treland, Guornsey, and Jersey, il this
plea shonhil have heen admitted for goar.  Aued, Lhisidly, this strangoe anrd new dovisol
pler inchueth ton much te connlenance that davgerons and despernte crvor of the
Npenecevs, tonched hieloro, to vecerve any allowauce within Weatmineter ball,

Uss the puacecrling of this case, Lthese things wers ohserved, and 20 did the Chicl
Justice nf the Camman Pleas pubhiely deliver in the cmd ol his srgument in the
Exchsrmer Chamber.  Fivst, that no commanthnent or messwage by word or writing
was senl o alehvererd from auy wlhintsoever to any of the Jurlges, to causo thiem W
invline Lo any opinian in this ease 1 which 1 vemember, for that it is henourabla for
the State, nl consonant 1o the Jaws and statutes af this realn.  Secondly, there was
ohserveld, what i conenerence of jutdgments, resolulions, nnd rules, there be in aur)
Vuseov i all nprex concermug this ease, ns il they had beon prepared for the decidiug'w

3

of the question of this peint - and that (which never fell out in any doubtiul case) no§
vne upinton w all sy books is against Lhis jml(;mcut. Thivdly, that the five Judger
o the Rivg's HBench, who adjourned this eave 1nto the Exchequer Chamber, vather.
wilpotrned it for waight tha diflienity, Inr all they in their arguments una tace con-
cmirad with the judgment  Fowthly, that never auy eavo was adjudged in the )
Exthengner Chambier with preater concondauce nnil less vavicty of apinions, the [owd b
Chanecetln ant tnehve of the Judges concnrring in one opiion.  Fifthly, that there
Wit ot i any vemombrance so honourahle, preat, awd intelligent an awditory at the
heasing of the miguments of any Kxchequer Chamber case, A3 was &L Uns ease now
wilpndyol  Sixthiy, it oppeareth, that jwrignadentue legis communis Analie ¢sf seientia!
weanbie ol capiper - snoable, o that it agvecth with tho principles and sules of}
ether exeellent scinnecs, divine and human: copions, lor that quamwis ad t 2a quee frahh
qrendins seevlunl g mduplouinr, yeu in a case tn tave, aned of sneh a quality, that!
bna 18 1he asymed el al the puactice of it (lov wo alien can porchase lands, but he

loseth them ; and ipen fueta the King is entitled theronnto, in respoct wheieol & inan
wankl think fuw smen wonlt attempt it) thora shioulidl ho such a multitudeo aud farimm

of authonities in atl snceesstons of ages, in oy hooks amd haokeares, fov tha clcri'lin"ig

vl point of 2o rave o accislewt  EE so delerminalo of teeminala oo isla quatho,

(28 b}  7he Judqument in the il Case, as enterred on Recard, dic.

* Whateapon all ased simunbvr Ui pemises haing sean, and by the Cunet of the
Lont the naw King here diligeutly mspeectead and examined, and wmatuvo deliberation
heing had Mhereof ; Tor that st appeny ta the Conet of the Lard the nme King hose,
that the aloresaid plea of the uu‘ Kichaed Smith wuel Nicliolas Smith above pleaded,

(n) Co.-l.il. GE. b

e ar sem o

*:loo. RAP. 16,
:
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dll ot sufficient in Iawr Lo hine the snid lbolu‘rl (,;nh'il;:‘ lro\\\‘h:‘vlnf nr J:',.::‘- 1?(:::;

i wyit: Lherefore it is consitloved liy the Caut of the fored =iy !

l\‘:x:w:.:"\t the sloresaid Richard Swith aud Nicholaa Smitl to the writ of the sxiel
, tha

Robert do further answer”

¢ {Ses now the statutes for the union ol hoth kingdoms.}— Nele ta for trve cdlalion.

{1a) DBuLwar's Cisr,

k (Seo Myitids Souih Afrien Company v. Couppanhin de Mo, ambipe | 1893}, A. C 3L
A B. irought an action on the case in the county ol N for malicionsly canaing him t-;
“be outlawed in lLondon upon process sued ont of a Cort at \)) c\uum'slcr,‘ m!‘n‘
"+ cansing him Lo he imprisuncl in N, upon a copie ullacalion (lu‘u:lucl V;_ t ;e s'\r.'n '
" of that county, but issued at Westminster; nu:{i npon demurrer it wasndjudged tha
ho action waa well hrought in the conuty ol N. _ . o
lntall cnses where the ncl.ign is foundail on twro things dune in sev ol conutics, .m.ll
Louls are matevial or Lraveveable, awd the ane withant the other duus ll(l'i‘;l|x1|'v\:|.\a|
tho action, the plaiutil may hwing his actiou in which ecommty he will. S G
4 Lean. 53.

@' Mich. 26 & 29 L.

. ] i i i . Smsith
DBulwer of Dalling In Novfolk, brought an nction on hia case agniut l’hmge with,
and declared that onﬁ Henry Heydow, Fisep. dirl vecover 201 &e. in t!o: ﬁ:uufnﬂ;; .I\‘:(:‘u'
; against Lhe plaintifl, sncd alter jmigment, aml Inulqre oxuecution, the it ‘u:1 y m‘;i\- "
" ded. and alterwands the said dolendant knowing thereol, at \v. nl\ lII e '?'0”.."‘““
Norfolk to outlaw the plaintilf npou the saitt judgment in tho wame o _t‘l'_'f.) ";"Hh
" malitiond «f deceptivé machinafus est, in performance ol which the defemlant, ;m. ke
ot Westminster in Midillesex, purchused o wiit of supuas wl mh.‘[urf."{u "é"'l 'n‘-"‘"".
name of the said Henry, upon the seid judgment, directed Lo the Sl-gnul ; ; | ."-m .
“who hy tho procurement of the defendant votmaad aon et _"""""'-': "4";'." \’\ T e
defendant purchascsd a writ of exigeal in the name of he snid llolllr), |\\ ;u: ul i the
wid sherilf Ly the procnvement ol tho saild dafendant vetwinel, Ln:\l rl'\" ";""",‘-M
Hustings the snid now plaintill had heen 1le:m\m|.m|, ot :nl llmlumnn'u ;{n m:‘ e
pucitiz tend’ in Gurldhalidii cirvitatis prod’ dic !,uu Juns’ et Lestum .lp’odo‘_ : .m:-‘.. .‘A‘.“ ..mi
anno enpravhed’ praat’ Whio now plaintill, quint’ eorfus fuil, (Ce., ol ||- w. ;lm. . ‘I\‘. lh.\- e
wllagutus fuil : wudd alterwanla Paseh. 24 I',I_ the delundant pure |':‘l"i'| 'ml '.li.ucu-;l' o
Common Plcas n wreit al cupint nllagnfum, in [UT) 1amo o.l tl)o /nie .t,m{,,.‘( weterd b
the Shevitl of Novlolk, to aviest his hady, Xc. \::lnch wiit did mention U ¢ ":." e
now plaintifl was outlawed dic Lun' wos' wnte Festun A postolon v .Smmr;u \c : :m, e
And the said writ the defendant at \V. aforeanitt in the snill connty |" h n; o e
deliver to one Rohevt Gadfvey then dcsnly'w the aljcvaif ul |.l|c| sn'u 'comn' {im e
iuteut that he shoull executo the snid wiil, the which Rabeit by mlcu :; ! “m; y
writ took, and arsested the suid now plaintitt, and did imprison |m|n ty, e 14” o
two mouths, until the now plaintily purchasal hin chater of p.\n' pn,l »{ r:::i :'1"“,
which outlawry ho furfeited all his goods aud chattels: and npm'a this dechs {:cmm:
delendant did demur in law; ond the urincipal canse of Lthe ;nmm'm\ \\.15"“"“ e
this action, hy the protenca of tho delendant, (1 b] anght tn mvlo -cc‘u ;u‘-' :,"( i
Midulesax where the wiung hegan, for thevo (as it was anidd) tho ; e \:m‘ ol o
as well the cap’ ad slisfac’ as tho evigenl awd tho mp' ilugalim alse. Ak Althay

the eup’ ulagal’ was exceuted in Norfoll, yet the nction aught to he Iumugl"l. ulu‘:
the wrong hegan ; ay in the caso of conspivacy in 43 K. 3. I n, and divers oll her ¢ .
aleo weve put; also by the ontlawsy which was in Lamdon all his gouads aml ehattels

were forleited where it is wore ranson lo Weing tho action than in Nuelolk  Hut it

was suswered and resolved, that the (r) action was well brought in Notfotk ; lov it

- o * e . Clan OV 2Y)
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wpon it, hut plead to (he pures, Lhat o awes him nothing, und it js fouwnd against him,
he sledl be Lhereby chavped of tha gomls of the dend ; and the causa why he muy he
helpal by desmmring npone the deataztion in thiat easn, is. heonian the testator night
have wagerd his law an that case of ddelt, which the exacntor coukd not o of othor
comtrnets, antd therclore shnll nnt he chnrgml willy it by auch an act, il -ho will help
himaell by demnveer ;. it in thy sesumption of his Lestator, ha conkil not havn wagail
hin Jaw: nned it ar Gennedend uponthe death of the teylitor, Lo wit, bis dobl, with which
Wio exconlor hy a mesn way ho cluwpaill as hefove, and thercfore the assumption in
snch a cate maintainabile against the exventor.  Bub il the teatator npon go:ml con.
sileration asvmne i inake assmancy of land, or o do any other anch collateral thing
which doth nal Jonund i a duty ol & thing payahle, thern the execntur shall nover ho
chargod with such an assumption to remder recompence for it.  Amd to this agvoed
all the Justices of the Common Boneh, wnl Uavons of the Bxeheguer; aud such an
susumplion hinth not heen ullowed in the [Cing's Beueh hat of hate time, it that hut
in owne or Lwn cases. Uit in the ather case i hath heen commaon and ol long tine
waesd, sl thierefos e now Loo Jato Lo ho deawn in quostion ; and il it ahanld bg, 1t may
bo maintained with geoel veasnn in thiv case ol n duty ol 4 thing rnynhlo, in as much
an the tostator canutol wage iis Jaw i tho actinn, hut 1 tho othicr caso there is wo
reason nov cnurxe of Lhe Canl to mmintuin it: but tho Judges in the Fxchuquor
Chambor roversed all these juillgments in huth cagus,

{33) 3. Nel, thavthis tuvm was wil jonrned to OQulob. Trin, anl hoeavise Lhe wiit was,
that adjowmment shall Lo wado in Uel. 1hin. ol wll casor, until Yres Prinital. the
sdjonrnment was mwvle in every of the Cints of King™s Bunch, Cummon Heoech, and
the Rxchicquor, the very fisst day al Qcah. Thin Lhen it was holden by thy justices,
that the adjonrmment unght nat to have heon made until the sitting of tho Conrt
tho tewnth slay Jrom Urlahis.

Awd beeanse that the writy were, Lhat ab tha said Tves T the term shall ho holden
therealter, ao if uo adjournment harll heon, the justicos hold that they ought to sit
the sl day of the said TVes Tvin. nnd sa feom thenee every day until the end of the
teem, and for all canses, aq if no adjnurnment hiad heen ; and o they did accovdingly,
zaving by nssent some ol the justices did not conie thither by veasmn of theiv {ar
distance from Lowdon, at the end of the term wpon the Iast adjonrmuent: hat they
Neld, that il it bad not Leen for the cspecinl wouds in the writ, which wevo, that it
whall ho then holden as il no adjournment had heon, the essving had been the fivst
dag of Tres Tvin. aral the full term hard not heen until the fawrth day, which was the
Tast day of the torm, gl noln, aurl g0 it was of the adjournment which huppenod
first ot Waestminstor, and alterwards at Hertfonl from Michaclinus tavin now lsat

past.

-

Gravanonr wesns Biook AND Otneuns.

Michaelmas Term, 35 and 36 Eliz.

1. In an ¢edione {imm' by Kibward Geavonor plaintiff, agsinat Wichard Brook and
others delendante, the caso nppearcd to ho tlus; Henry Hall was scised in his

demesn as of {eo, according (o the custom of thn maunor of A. in tho cmml.{ of ..

of certain enstinnarcy tenements hoblen of tho raid maunor enlled UFairchildes and
I'reachers, &c.  [n tho third year of LI &, (hefore which Lime the customary tenonients
of the i mannur limd always hern vanl Lo he granted Ly copy of conrl-roll of the
saiel wmnuny in fersimple, or 1o dile or years, Unt nevar in feo-tail hut then) the said
Hemy Hall suricimlered his waird copy-holid tund, to tho use of Joan his oldest danghtor
for her lile, the seinsimler to Johm (Fravenor tho cliest son ol the snid Joan, nud to
the hiciea ol bis holy, the vemaimler to Henry Giavenor hor other son, and tho huirs
of his Loy, the remammler to the vipht hicits of the said Henry Hall for over; wheve
upon in 3 1. B, ab the court then theie holden, a giant was tandu by copy of comt
roll aeeondingly, and seisin given to tha said Joan by the lurd accordingly.

Hemy Hall dicd, himving ivsue the maid Joan amd ane Rlizaheth awd at tha eanst

IJIL-I()L/ k’-‘[:;
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by tho homnage, aud that the said daughters ware his haits, and that the surrender
nacle as heloro was void, because it was not uscd within the saill mannor 1o make
surronders of estates tail, und thotoupon tha suid homage made division of the said
laud, and limitwl Faivehildes for the purpasty of the said Joan, and Preachois for the
pur):nrl.y of the aniel Klizalieth, ansd saisin was granted ta them nccovdingly.

“lizaholh dies aeised of her said part, alter which, 33 H. 8 Maigavet fiar daughter
was fomud heir (o her, and nlmittod tenant W this part; alter which Joan died seised
of the enitl tencmants ns the law will

(34] Aud aftor the said Mavgaret takies ta hnshaned oue Joln \rdye, who with his
il wifo awrvemlred hin saitd yaat 10 the wee of the sairl John Adyo und of hix aaid
wife, aml of theiv heive ; and alterwards the said Margaret died withaut issuc, and
the saich Juhn Adye held the pavt of the said wile, and suerendred it 1o the wie of
the suid Kichavd Braok, amd of une John Norih, aund thcir heivs who wore admitterd
accartdingly, after whiech, the enill John Gravenor died without issue, aurd now the
said Uoury Gravenor was sole heir to him, aml alio to the said Heury 11all who harl
issne Bidwand Geavenar, nurl died, the aaid Falwarid antind inta the snidd Iand ealled
Proxcheénn, wnd did lot it to the plnistill, upan whant the said Wichan! Brook aud the
ol.hcln: tolenclanta didd re cater and eject him.  And all this appearoth upon a special
verhek

Awbhy Clenel amd Gawey, an ostato Lail cannot ho bl cepy-hold Jand, unless it
Le in case where it hath hicen used, lor the Statnto of Dunis Conditionalibus shall
1ot wnnre to such customary lands, bt to landx which ave at conmon law, and there-
foru an estate tnil cannot ha of these customary lands, but in ease whero it hath been
nsed Lims nul, ol wined, andd they anidd, that #o it hath becn Intely taken in the Continon
Boneh ; bhut uu‘r gaid, thab the first venmindor limited Lo tho aid Johin Uravanor
hero wpon the death of the suid Jdohn, was a gond fee-simple conditional, which is
well warranted hy tho enstom to demise in fue, for that which Ly oustom may he
deminnd o an eatate in feo nlnolute, may nlws he dowiseil of a foe-simple conditional,
or apon any other limitation, na il I S, buth s0 long issue of hin hody, and the like,
but i such & eass no vemainsler can hie limiteld over, Ine ona les cannol remmin aver
upen another, and thevefore the remuinler 10 tho said Houvy war voill: bt they
aaied, that for all the Jile of the saidk John Giavanor, nothig was in the snid Flizabeth
which coultl ruscend from her to the savl Margaret hee daughter, or that might he
surkendred by the sairl Margaret sl hee hushad, and therelore the aaid Margaret
tying withuut issue, in Ui life timo of the sl Jdalin Gravenor wha had the lce-simpln
conmlitionn], unthing wus o which i die ider the said Eildwasd, son tn tho said
Heuvy Gravenor of bis entry, nml thevelora the eaidl plaintifl onght Lo have his judg-
nient Lo vecover, {or they touk o regard ¢ that which the homaga did, 1 1. 2.

Uit Fennor aud Popham held, that i eatate toil is hrought ont of copy-hokd land
by the eguity of the Statute of 11ouis Conditionalihus, for atherwviso it cannot he that
theve ean be any estute Wil of copy-hinhl lund, lov by nsage it cannot be maintainerl,
hecansn Lhat nn estute tail' was -known in law holove this statute, hut all wore fae
simple, and alter this statnta it cannnl by by ukage, hecanse this is tvithin the timn
of himitation, after which an nsage cannnt make o preseription, as appenreth 22 & 93
Bliz. io Dyec: aml by R 1lis 0 enstom comat be marde after Westm. 2. Awd what
estates nro ol gopy-habl lnud, appeaveth expesly by Littleton, ins hiv chapter of Tenant
by Copy holid, &e. aned in Novak tithe, Tennnt by Copy-hold, &o. 15 11, 8. in hinth
which 1t sppeaveth that a plaint Iyeth in copy-hold and in tie natuve of n formedan
in the dlascender at commnn e, and thia conld not bo belore the Statute of Donis
Comhtionalibus for aucht lamd, Lecanse that beloss tint statuts there was not auy
Jormalon in thy descereler ut common Iaw, and tiorefora the statute helps them for
their ramedy for intaded Jawl which i enstomary hy eqitity : and i the action shall
hur givou by ewquity tor thin Inwl, why shall not the statute hy the sama equity work
to wake an estalo in fail nlso of this nstmra of the laud! Wa sce no reason to the
conbrary ; aml if a wuw will well mark the winla of the statnte of Westn. 2. eap. 1.
ho shall well perceive that tho farmulm in deseander was not belorn this statuto,
whick wills that in a new ease a now rereedy may ba given, snd Lhereupon aete the

frves ol o Fa. ot
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Drevinm : the tormnedon in Uhe descemler is Tomnded apon this statuty, awd was not
at commwn Jam befon s anid the venson is, beeanso these copy-hokls e now hecume
by urage ta be suel cstales thal the ks alivivs them to b gond against the lords
Wemselves, thay petfonming then costoms and cevvices, wud twrolove we mave
communly puided by the gunles :wnd rules of the comman Inw, amd theralnee as
appearcth in yar, Tein. 12 Wi, gusseszio fivhns, ol such an estato, furil swovem estc
hevedem.  And Lo suy that estutes ol copy -hokd kol ave not wurranted but hy custim,
aund erevy custom lics inusage, aml without wsage a ewstons eannot b, in trae, but
in the weage ol tho greater the lesser it always implved : as by wsage, thrce lives
havo Leon always gvanterd by copy of comt voll, hut uever within memory, two, or
one alane, yet the giant of onc or two lives only is warvanted Yy this custom, lor the
wre of Lha grealer mnmber warrants thy Jesser number of lives, but nob ¢ convere -
andl 30 feo imples upon a linntation, or estate in tail ;are warvanted by tho eguity of
tho statule, bccuuso they ave lesser eatates than ao wartanlul by the enstony, wuel
these fessor mic implyed as bolove in the yreater, mnd sone will dunbt bt that i
this cace the Jord wmny wnke a demise (or life, the vamaimler over in fee, aud it is
woll wariaunted by thu enstom, and thorclimy it secms Lo thum tiat it is o prood cetate
il ta Jubm Giavenor, amd a ,{uu-l renaimler over Lo Henry bis brothar, and il a0,
it follows that tho pluintift hath a good tithe Lw the Tawd, amd that jinlgment ought to
Lo given for him.  Awd for the clymf sciscd of Llizaheth, they ditt not vegard dt, for
eho cannot din sciscd ol it as n copy-halder, for she had no vight Lo he copy-hokier ol
it: and by the dying scined of & copy holder at consman luwr, it shull e no prejudice
to him who hath i il\ for e may cnter; hut heve in as uch as shye cometh i hy
admittance of thg lord at the court, her vcenpation canuol be ortious to him, and
theseloro no doscent at common law by her dying seised, for it was hut as an ocoupn.
tiow ab will.  But it iv shall not o an estato ail in John Gravenor, ny thay conceive
steongly it is, yet for the other camses allodgeld by Gawdy and Cleuch, judgment
ought to be given for Lhe plaintifl, autl tho remnimler which is not good shull uot
prejudice tho foe-simplo conditional granted to Johm, which is wo niore than if the
sutcomler had Leon to the ute al Jolin Gravenor aud his heive, the vemainder over,
Uocouse that we as Junlges soo that this cannol he good by lnw, and therolore not to
Le compared Lo the cans whero the eustom waitants bub ono lile, and the foul graute
twe joyntly or snccessively, there both the one aud the other is void: aucl thisis true,
hecause the cutlom is the causo that it was voild, ancd nob tho Jaw, aud alsv it iy a
larger cstate than the custom warranls, which is not bere, and wpon this judgment
was givonu that the plaintill ahall recover.

nd by Popham, it hath beon used, and Lhat upon good ‘wilvice in somo mannors,
tn bar such catates tail by & common recovery prusocuted in the lord’s court, wpon a
plaint in o nature of a writ of cntry in the pnst.

2. Julius Cresar Judge of the Admivalty Comt, hrought an action upon the cnso
for o slamdler against Lhilip Cuctine & marohaut suanger, &r saying that tho snid Ciusar
had given com:rl- sentenco; and ulmn not guilty pleadod, aud 300 tnarks damages
iven, it was alledged in arrest of jue grueut, whare it was teyed, by Nist Prius at the
wild holt by a partial ingnest, becauso Lhat upon the delault of strangars, one hein
oballenged and tryed out a tales was awarded de civeumstanlibus hy tho Justice of Nimi
Drins ; whereas (as was allmlged) a tales ekl vot have heon granted in this case, for Lhe
etatute of 3G 11. 8. eap. G. whioh give the tales is to bo intenrled but of common tryals
ol Bugliah, lor the etstute speaks ab the beginning but of euch [36] juries, which hy
‘aw owught to have 40s. af free-holl, and wills that in such cnses the semive facias ought
in bave ﬂ.-i: clause, guornm guilibel habial 40z, in lervis, Ac. which cannot Lo intensded of
oliens whish cannot have frec hohl: aud it goea further that wpon delault of jurors,
the justices have authority at the prayer o? tho plainti@d or defominnt, to command
the sheriff or other minister to whow it apportaineth to make a return of such othor
able persons of the .Nud tonuty, then preeent et Lthe sane Assisea or Nisi Prius whioh
oball make a full jury, &e. which cannot Lo intended of aliens, but of susbjects, and

~
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Al fuvther the tales was nwanldest ouly ol aliens, as was alledgerd on the defen
dant's erl. but in this point it was a mistake, for the tales was anavled penvinlly oe
cuvumstinnfibus, whioh ought always o hie of such na the principal pannel wan  flut
o Cucdens Lho exceptiveg wers disullowed, fur allicit tho statute is, ax hath heen anid,
yeb when tho s(atulo comes Lo this chnse, which gives thut a tslas inny ho granted by
the Justices of Nisi Priva, und is gonceally referved to the former part of the Act, lor
it is addled ; {urtherinoro be it euncted that upion every fival wiit of hudeas corpora, ur
distringus with a Nisi Usius, e the shorill, &c. ahall roturn npon evory juivr Be. iasnes
ut tha leasty &e. which is gevornl of all: aud theu it gaes [urther, aml wills that in
every sl wiib of habets cngera, o distringas with s Nsi Lrivn whove a il jury dotb
not appear Inlorg the Jnstices of Assise, o Nisi Prins, thut they hiavo powes to
comimand Lie sherill, o other ininistar to whom it nppertaine, to nominate suoh uther
pernons ay hefore, which is gonoral in all places wheve a8 Nasi Peiun i grantod, aud
therefore this is nut excepted neither by the letter wor intent of the law — And where
it is suid (sueh pers»m? y i, i8 10 bo intended such as the first, whivh ahall Yie of
alicos as well as Enplish, whera the cuse roquives it, for uxpedition was as toyuisite in
cases fur, or against them, ny il it were hgtweon athey piersons.  Awd alinng niay well
be of the connty av place where the Nisi Pring is to he tuken, aml wnay e thore: for
nlthongh an alien cannot pnvliae land of an gstate of free-hold within the realm, yet

hia may huve un ionss for halitadion withiucit, Tor the tini that he is thicro, ulbeit he

Tig 1o devirsen, Imil be Lo vennun there Jor merchandiae, or the Tike : amd by Gawdy,

where Uie defaalt was only ol atrangors, The Tiles might Tave Teen awsaded anly of
aliens, as wheve a thing is to he tryed by inquost within two connties, aud those of
the onc connty appear, but uet thure of Lhe nther, the talus might ho of the vl
county unly.
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