Bills Committee on the Telecommunication (Amendment) Bill 1999
Powers of Telecommunications Authority (TA) relating to
obtaining/disclosure of information and inspection of accounts/documents, etc.

Exercise of Powers under the Proposed Section 7I
At the Bills Committee meeting on 1 December 1999, the
Administration was asked to explain the circumstances under which the powers
under section 7I are to be invoked and exercised, and how third party
information is safeguarded having regard to relevant provisions in the Personal
Data (Privacy) Ordinance.
2.
The proposed section 7I empowers the Telecommunications
Authority (TA) to request information from licensees relating to its business
that the TA may reasonably require to perform his functions. It also
empowers the TA to disclose the information only if it is in the public interest
to do so, subject to the requirement under S. 7I (4) that the licensee will be
given reasonable opportunity to make representations. The proposed Section
7I is modelled on the existing licence conditions (e.g. General Condition 18 of
a Fixed Telecommunication Network Services Licence and Special Condition
14 of a Public Radiocommunication Service Licence issued to operators of
Personal Communication Services at Annex A). We maintain that the powers
are restrictive and essential for the TA to carry out his functions.
3.
To perform his regulatory functions properly, the TA has to make use
of the powers under the proposed section 7I to regulate the telecommunications
industry. For example, in case where there is suspected price-fixing in the
market, the TA will have to carry out investigation on the case as price-fixing
is an anti-competitive act and is prohibited under the proposed section 7K
(Anti-competitive practice) and the licence condition. The TA will need to
obtain the relevant information from the licensee. Examples of information
required include notes of meeting(s) among the licensees in the market,
internal meeting notes, information on the mechanism and reasons to set the
price. The licensee should not refuse to supply any agreements with other
licensees, or notes of meeting on grounds that such information is the subject
of a confidential agreement. If any agreements or notes of meeting which can
prove that collusion really exists, the TA may have to disclose the relevant
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content of such agreements or notes of meeting in his investigation report
subject to the requirement in section 7I(4) (opportunity for affected parties to
make representations.). Otherwise, the TA’s findings and conclusion in his
investigation report may not be adequately substantiated so as to satisfy the
rules of natural justice.
4.
Another example is that the TA may receive feedback from the
industry that the capacity for interconnection between networks is inadequate.
To assess whether there are really capacity constraint problems, the TA will
have to obtain from the relevant licensees information on their existing
capacity, existing traffic volume and patterns, forward planning in expanding
the capacity, bases of their forecast, implementation schedules, number and
details of customer orders outstanding, etc. The TA may need to disclose the
information received to other parties for comments, before the TA takes a final
decision, so as to verify the accuracy of the information or to satisfy the rules
of natural justice.
5.
In exercising the powers under the existing licence conditions or the
future section 7I if enacted, the TA will observe strictly the provisions in the
Personal Data (Privacy) Ordinance. It is very rare that the information
requested by the TA would include personal data. If in the rare circumstances
that personal data (e.g. the identity of customers) has been included in the
information provided to the TA, the TA will maintain strict confidentiality of
the personal data as for other commercially sensitive information. The TA
will ensure that any disclosure of personal data would not be in contravention
of the Personal Data (Privacy) Ordinance.
“Fishing Expedition” by Office of the Telecommunications Authority
(OFTA) Officer
6.
In its presentation to the Bills Committee on 1 December 1999, Cable
& Wireless HKT (CWHKT) made a remark that the Office of the
Telecommunications Authority (OFTA) went on some form of “fishing
expedition” and sought information from CWHKT without clearly establishing
the reasons/basis for so doing. The Administration was asked to comment on
this remark.
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7.
The Administration is of the view that the allegation of CWHKT is
unfair and completely unfounded and is disappointed at the making of such an
unsubstantiated remark at the Bills Committee. In ensuring the licensee’s
compliance with the Ordinance and the licence conditions, the TA may have to
request CWHKT to provide information under its licence condition General
Condition 18. The TA is always bound by administrative law to act lawfully
and not to exercise his powers arbitrarily.
A comparison of the proposed provisions in relation to request for
information, etc., in the Bill vis-à-vis comparable provisions in other
ordinances
8.
At the Bills Committee meeting held on 1 December 1999, the
Administration was requested to provide a comparison of the provisions in
relation to request for information, entry to premises for inspection of records
and documents, etc., vis-à-vis comparable provisions in other Ordinances such
as the Independent Commission Against Corruption Ordinance (ICACO)
(Cap.204) and the Inland Revenue Ordinance (IRO) (Cap. 112). We have
conducted a research into the relevant Ordinances and found that the
enforcement agencies under these two Ordinances and the TA have different
duties and responsibilities and hence the scope and checks of their powers are
not quite the same. For example, the Bill empowers the TA to request
licensees to provide information relating to their businesses that the TA may
reasonably require to perform his functions (S.7I).
On request for
information from non-licensees, a magistrate order should be obtained before
the non-licensees could be asked to provide the information. However, under
section 51(4) of IRO, an assessor/inspector may require any person to provide
information for the purposes of obtaining full information in regard to any
matter that may affect any liability, responsibility or obligation of any person
under the Ordinance. For the same purposes, an Assistant Commissioner may
require any person to attend and be examined and to answer truthfully all
questions put to him. Apparently, the scope of powers under the IRO and the
types of information to be obtained are much wider. The IRO therefore
contains more robust secrecy provisions (section 4).
Whereas the ICACO
does not contain a general provision on the request for information, but it does
contain provisions to empower the officer authorized under the Ordinance to
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seize and search anything which he has reason to believe to contain evidence
of offences under the Ordinance (see paragraph 9 below).
9.
On the power to enter premises for inspecting, copying or seizing
documents, section 51B of the IRO requires that while search can only be
carried out under warrant, the power to search, once exercisable, extends
virtually to any premises and any document that belongs to anybody. In
contrast, section 35A of the Bill empowers the TA or his authorized person to
enter only premises of licensees for inspecting, copying or extracting
information relating to a telecommunications network, system, installation
or service conducted by the licensees. Such power is more restrictive and is
necessary for the TA to ensure compliance of licensees and may have to be
carried out routinely in form of regular checks. Regarding entry into
premises for inspection and seizure of information relating to criminal offences,
the ICACO (under certain circumstances in sections 10 and 10C) does not
require compulsory application for a warrant before seizure of anything that
the authorized officer under the ICACO has reason to believe to contain
evidence of any offence under section 10 of the ICACO. On the other hand,
the existing section 35 of the Telecommunication Ordinance requires that the
entry to premises for dwelling purposes for search of anything of which the
TA or his authorized officer reasonably suspects that an offence under the
Telecommunication Ordinance has been committed, should be pursuant to a
warrant by the magistrate. Relevant extracts of the IRO and the ICACO are
attached at Annex B.
10.
We believe that a more appropriate comparison of the proposals in the
Bill is with the respective powers of the telecommunications regulators in
overseas jurisdictions.
As set out in the previous paper [CB(1)
141/99/00(03)], the regulators in other countries such as Canada, the UK and
Australia are given similar statutory powers to request, and enter premises to
inspect documents and information relevant to the exercise of their functions
and powers. The proposals in the Bill are therefore in line with international
practice for the more liberalized regulatory regimes.

Information Technology and Broadcasting Bureau
18 January 2000

Annex A

Extracted from the Licence Conditions of
Fixed Telecommunication Network Services (FTNS) Licence and
Public Radiocommunication Service (PRS) Licence

General Condition 18 of FTNS Licence
18. (1) The licensee shall furnish to the Authority, in such manner and at such
times as the Authority may request in writing, such information related
to the business run by the licensee under this licence, including
financial information, accounts and other records as the Authority may
reasonably require in order to perform his functions under the
Ordinance and this licence including but not limited to his functions
under General Conditions 15, 16 and 20(4).
(2) Subject to paragraph (3), the Authority may use and disclose
information to such person as the Authority thinks fit.
(3) Where the Authority proposes to disclose information obtained and the
Authority considers that the disclosure would result in the release of
information concerning the business or commercial or financial affairs
of a licensee which disclosure would or could reasonably be expected
to -adversely affect the licensee's lawful business or commercial or
financial affairs, the Authority will give the licensee a reasonable
opportunity to make representations on the proposed disclosure before
the Authority makes a final decision whether to disclose the
information.

Special Condition 14 of PRS Licence issued to
Personal Communication Services Operators
SC14. (1) The licensee shall furnish to the Authority, in such manner and at
such times as the Authority may request in writing, such information
related to the business run by the licensee under this licence,
including financial information, accounts and other records as the
Authority may reasonably require in order to perform his functions
under the Ordinance and this licence.
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Subject to subcondition (3), the Authority may use and disclose
information to such person as the Authority thinks fit.

(3)

Where the Authority proposes to disclose information obtained and
the Authority considers that the disclosure would result in the release
of information concerning the business or commercial or financial
affairs of a licensee which disclosure would or could reasonably be
expected to adversely affect the licensee's lawful business or
commercial or financial affairs, the Authority will give the licensee a
reasonable opportunity to make representations on the proposed
disclosure before the Authority makes a final decision whether to
disclose the information.

