LC Paper No. CB(2)219/98-99(02)
2 CROWN
OFFICE ROW
BARRISTERS
The Chambers of John L. Powell Q.C.

9 September 1998
By fax:This + 9 pages:10 in all
Mrs Percy M.A.,
Clerk to Bills Committee,
Legislative Council,
Hong Kong.

Dear Mrs Percy,
Civil Evidence Act 1995
My apologies for not replying to you earlier.
As you may know, the CEA 1995 was only brought into force (with the exception of ss.
10 and 16(5)) on 31 January 1997-by SI 1996 No 3217 (attached-1 page). Changes, to
reflect the Act, were made to the Rules of the Supreme Court, by SI 1996 No 3219 (copy of
relevant provisions attached-5 pages). I also attach (2 pages) the commentary to the Act in
Halsbury’s Statutes, which doubts the efficacy of SI 1996 No 3219 rule 9.
On the basis of my own experience and the brief enquiries I have made, the Act and
rules relating to it have not given rise to difficulties so far, with the exception of SI 1996 No
3219 rule 9. Thus frequently in the course of proceedings directions previously made are
altered, especially at the late stage of pre-trial review. However, SI 1996 No 3219 rule. 9
precludes the application of SI 1996 No 3219 rule 8 if directions as described in rule 9 have
been made. Such directions may have been given at an early stage in proceedings when the
full evidential position was not properly assessed and/or was not as clear as later it has
become apparent. Yet it may be desirable to take advantage of rule 8 at that later stage.
The reasoning behind rule 9 is not apparent. Moreover, its efficacy is doubtful as observed
in Halsbury’s Statutes.
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I suggest that, if Hong Kong implements similar changes to the hearsay rule, SI 1996
No 3219 rule 9 is not replicated.
I should emphasise, however, that experience of the changes effected by the 1995 Act
is still relatively recent and relevant case law is still awaited.

Yours sincerely,

John L. Powell Q.C.
Chairman, Bar Law Reform Committee
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STATUTORYINSTRUMENTS

1996No.3217 (C.101)
EVIDENCE
The Civil Evidence Act 1995 (Commencement No.1)
Order 1996

Made Coming into force

-

19th December 1996
31st January 1997

The Lord Chancellor, in exercise of the powers conferred on him by section 16(2) of the Civil
Evidence Act 1995(a), hereby makes the following Order:1.
This Order may be cited as the Civil Evidence Act 1995 (Commencement No.1)
Order 1996.
2.
Except for sections 10 and 16(5), the Civil Evidence Act 1995 shall come into
force on 31st January 1997.

Mackay of Clashfern. C.
Dated 19th December 1996
___________________________________________________________________________

EXPLANATORY NOTE
(This note is not part of the Order)
This Orderprovides that, except for sections 10 and 16(5), the Civil Evidence Act 1995
shall come into force on 31st January 1997.

(a)

1995 c. 38.

STATUTORY INSTRUMENTS
1996 No.3219 (L.18)
SUPREME COURT OF ENGLAND AND WALES
The Rules of the Supreme Court (Amendment) 1996

Made - - - Laid before Parliament
Coming into force

19th December 1996
20th December 1996
31st January 1997

We, the Supreme Court Rule. Committee. having power under section 85 of the Supreme
Court Act 1981(a) to make rules of court under section 60 of that Act and under section 84 of
that Act for the purpose of regulating and prescribing the practice and procedure to be
followed in the High Court and the civil division of the Court of Appeal, hereby exercise
those powers as followsCitation, commencement and interpretation
1.—(1)
These Rules may be cited as the Rules of the Supreme Court (Amendment)
1996 and shall come into force on 31st January 1997.
(2)
In these Rules, an Order referred to by number means the Order so numbered in
the Rules of the Supreme Court 1965(b) and a reference to Appendix A is a reference to
Appendix A to those Rules.
Arbitration Act 1996
2.
The Arrangement of Orders at the beginning of the Rules of the Supreme Court
1965 shall be amended, by substituting for the title to Order 73, the following “Applications
relating to Arbitration”.
3.
Order 11, rule 9(1) and (4)(c) shall be amended by omitting the words “Subject
to Order 73, rule 7,”.
4.
Order 59, rule 1A(7)(a)(d) shall be amended by inserting, after “1979”, the
words “or under section 69(7) of the Arbitration Act 1996(e)” and rule 1A(7)(b)(iii) shall be
amended by inserting, after “section 1(2)”, the words “or of section 69(7) of the said Act of
1996”.
5.

(a)
(b)
(c)
(d)
(e)

For Order 73 there shall be substituted the following-

1981 c.54:section 85 was amended by the Courts and Legal Services Act 1990 (c.41),
Schedule 18. paragraph 36(1).
S.I. 1965/1776:the relevant amending instruments are noted in foomotes to provisions
in the body of the instrument.
Order 11. rule 9 has been amended by S.I. 1979/1716. 1980/629, 2000 and 1983/1181.
Order 59, rule 1A was added by S.I. 1988/1340 and amended by S.I. 1993/2133 and
1994/1975.
1996 c.23.

(4)
The affidavit required by Order 71. rule 3. in support of an application
for registration shall(a)
in lieu of exhibiting the judgment or a copy thereof, exhibit a copy of
the award certified pursuant to the Convention; and
(b)
in addition to stating the matters mentioned in paragraph 3(1)(c)(i)
and (ii) of the said rule 3, state whether at the date of the application
the enforcement of the award has been stayed (provisionally or
otherwise) pursuant to the Convention and whether any, and if so
what, application has been made pursuant to the Convention.
which, if granted, might result in a stay of the enforcement of the
award.
(5)
There shall be kept in the Admiralty and Commercial Registry under the
direction of the Senior Master a register of the awards ordered to be registered
under the Act of 1966 and particulars shall be entered in the register of any
execution issued on such an award.
(6)
Where it appears to the Court on granting leave to register an award or
an application made by the judgment debtor after an award has been registered(a)
that the enforcement of the award has been stayed (whether
provisionally or otherwise) pursuant to the Convention, or
(b)
that an application has been made pursuant to the Convention, which,
if granted, might result in a stay of the enforcement of the award,
the Court shall, or in the case referred to in sub-paragraph (b) may, stay execution
of the award for such time as it considers appropriate in the circumstances.
(7)
An application by the judgment debtor under paragraph (6) shall be
made by summons and supported by affidavit.
Registration of awards under the Multilateral Investment Guarantee Agency
Act 1988(a)(b)
35.
Rule 34 shall apply, with the necessary modifications, in relation to an
award rendercd pursuant to the Convention referred to in section 1(1) of the
Multilateral Investment Guarantee Agency Act 1988 as it applies in relation to an
award rendered pursuant to the Convention referred to in section 1(1) of the
Arbitration (International Investment Disputes) Act 1966.”.
6.
After Form No. 8 in Appendix A there shall be inserted the form in Schedule 1
to these Rules.
7.
After Form No. 15 in Appendix A there shall be inserted the form in Schedule
2 to these Rules.
Hearsay evidence
8.
For Order 38, rules 20 to 34, there shall be substituted the following“Application and interpretation
20.—(1)
In this Part of this Order the “1995 Act” means the Civil Evidence
Act 1995(c) and any expressions used in this Part of this Order and in the 1995
Act have the same meanings in this Part of this Order as they have in the Act.
(2)
In this Part of this Order:
“hearsay evidence” means evidence consisting of hearsay within the
meaning of section 1(2) of the 1995 Act;
“hearsay notice” means a notice under section 2 of the 1995 Act.
(a)
(b)
(c)

1988 c.8.
Rule 35 restates Order 73. rule 9A which was added by S.I. 1988/1340.
1995 c.38.
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(3)
This Part of this Order applies in relation to the trial or hearing of an
issue or question arising in a cause or matter and to a reference, inquiry and
assessment of damages, as it applies to the trial or hearing of a cause or matter.
Hearsay notices
21.—(1)
A hearsay notice must
(a)
state that it is a hearsay notice;
(b)
identify the hearsay evidence;
(c)
identify the person who made the statement which is to be given in
evidence;
(d)
state why that person will (or may) not be called to give oral
evidence; and
(e)
if the hearsay evidence is contained in a witness statement, refer to
the part of the witness statement where it is set out.
(2)
A single hearsay notice may deal with the hearsay evidence of more
than one witness.
(3)
The requirement to give a hearsay notice does not apply to
(a)
evidence which is authorised to be given by or in an affidavit; or
(b)
a statement which a party to a probate action desires to give in
evidence and which is alleged to have been made by the person
whose estate is the subject of the action.
(4)
Subject to paragraph (5), a party who desires to give in evidence at the
trial or hearing of a cause or matter hearsay evidence shall
(a)
in the case of a cause or matter which is required to be set down for
trial or hearing or adjourned into Court, within 28 days after it is set
down or so adjourned or within such other period as the Court may
specify, and
(b)
in any other case, within 28 days after the date on which an
appointment for the first hearing of the cause or matter is obtained,
or within such other period as the Court may specify.
serve a hearsay notice on every party to the cause or matter.
(5)
Where witness statements are served under rule 2A of this Order, any
hearsay notice served under this rule shall be served at the same time as the
witness statements.
Power to call witness for cross-examination on hearsay evidence
22.—(1)
Where a party tenders as hearsay evidence a statement made by a
person but does not propose to call the person who made the statement to give
evidence, the court may, on application, allow another party to call and crossexamine the person who made the statement on its contents.
(2)
An application under paragraph (1) shall be made on notice to all other
parties not later than 28 days after service of the hearsay notice.
(3)
Where the court allows another party to call and cross-examine the
person who made the statement, it may give such directions as it thinks fit to
secure the attendance of that person and as to the procedure to be followed.
Credibility
23.—(1)
If
(a)
a party tenders as hearsay evidence a statement made by a person but
does not call the person who made the statement to give oral
evidence, and
(b)
another party wishes to attack the credibility of the person who made
the statement;
that other party shall notify the party tendering the hearsay evidence of his
intention.
(2)
A notice under paragraph (1) shall be given not later than 28 days after
service of the hearsay notice.
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Powers exercisable in chambers
24.
The jurisdiction of the Court under rules 20 to 23 may be exercised in
chambers.”.
9.

Nothing in rule 8 shall apply to proceedings
(a)
in which directions have been given, or orders have been made, as to the
evidence to be given at the trial or hearing, or
(b)
where the trial or hearing has begun
before 31st January 1997.
Miscellaneous amendments
10.
Order 29, rule 11(2)(a)(a) shall be amcnded by substituting for the words “as
insurer” the words “an insurer”.

Mackay of Clashfern, C.,
Stephen Brown, P.,
Rattee, J.,
Colman, J.,
Bell, J.,
Jean Ritchie.

Dated 19th December 1996

(a)

Order 29, rule 11 was added by S.I. 1970/944 and amended by S.I. 1980/1010 and
1986/2892.
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EXPLANATORY NOTE
(This note is not part of the Rules)
These Rules amend the Rules of the Supreme Court so as(a)
to substitute a new Order 73 (Applications relating to Arbitration) which
provides for the bringing of applications under the Arbitration Act 1996 (rules
2 to 7);
(b)
to provide a procedure for giving hearsay notices under the Civil Evidence Act
1995 (rules 8 and 9);
(c)
to make a minor amendment to Order 29, rule 11(2) (rule 10).

