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Hong Kong

Dear Miss Ho,

Hotel Accommodation (Miscellaneous Provisions) Bill 1998

Thank you for your letter dated 27 October 1998. We have consulted the
relevant Bureaux and Departments. The Administration's comments are consolidated in the
following paragraphs.

Paragraphs 1 and 2 (short titles and definitions)

The short title of the Hotel and Guesthouse Accommodation Ordinance and its
relationship with the Hotel Proprietors Ordinance and Hotel Accommodation Tax Ordinance
were deliberated and agreed in the Legislative Council on 1 May 1991 during the Resumption
of Second Reading Debate on the Hotel Accommodation Bill 1990. I attach the relevant
extracts from Hansard at Annex 1 for your reference please.

The provisions under the Hotel Proprietors Ordinance (Cap. 158) do not make
any reference to “guesthouse”. The rights and liabilities of a proprietor operating a hotel or
guesthouse in the context of



Cap.158 are the same. The name of the establishment carries no significance. Adding the term
“guesthouse” will not improve the coverage of Cap.158 nor make the definition clearer. It is
considered inappropriate and unnecessary to amend the short title of Cap.158 as suggested.

The Administration’s view is that every Ordinance serves a different purpose
and a definition in a particular Ordinance is not of general application. It is only applicable
within that Ordinance and must be read in that context. The purpose of the captioned Bill is
not to consolidate or synchronize all the meanings of the cited terms that appear in the
different Ordinances. If a review of the definitions of “hotel” and “guesthouse” and similar
terms is considered necessary, the hotel and guesthouse industries, among others, should be
fully consulted. This will unnecessarily prolong the processing of the Bill which in fact was
previously introduced into the Legislative Council in 1996. Further, incorporating such major
revisions at this late stage of the Bill is likely to cause provocation and suspicion form the
Hon Members and the industries. The review is beyond the scope of the Bill and should be
processed, if necessary, as a separate exercise.

Paragraph 3 (drafting differences)

There are no special reasons for using different versions of the definitions of
“hotels” and “guesthouse” since the relevant Ordinances were drafted at different times for
different purposes. The term “sleeping accommodation” is not defined in both Cap.158 and
Cap.349 but is translated as “住宿的㆞方 ”. However, “accommodation” is defined in
Cap.348 as “any furnished room or suite of rooms.......” thus “住房 ” is used.

Although the phrase “to the extent of his (available) accommodation” is not
used in Cap.158, it is immaterial in the context of Cap.158 which concerns the proprietor's
liability for the loss of or damage to a guest’s belongings, and his right to sell such property in
order to recover payment for boarding or lodging. The proprietor's right and liability as an
innkeeper will not and should not be affected by the extent he holds out his premises as a hotel
as long as the damage or loss to the hotel guest's property takes place in the hotel.



In the English version of Cap.348, the link between “the establishment” and
“the accommodation” is provided by the words “the proprietor of which”, i.e. it is the
proprietor of the establishment who holds out to provide the accommodation. We are not
aware of any special meaning for using “who is able and willing to pay” instead of “who
appears able and willing to pay”.

Whether a particular establishment falls within the definition of “hotel” and
“guesthouse” under Cap.348 or 349 is a question of fact in each case. For university hostels
and staff quarters, they are not open to any person presenting himself. As for private hospitals,
rehabilitation centres and similar caring organizations, their primary objective is not to
provide “accommodation”. Hence all these establishments will not be subject to the
application of Cap.348 or 349 since they are outside the legislative intents of the Ordinances.
Further, we may consider giving an exclusion order under section 3 of Cap.349 expressly for
these establishments if necessary.

Service rooms charging both monthly and daily rates (e.g. the advertisement
enclosed to your letter) will be subject to the application of Cap.349 since our intention is to
only exclude premises in which all accommodation is exclusively provided for continuous
periods of 28 days or more. Please refer to paragraph 9(e) of the Legislative Brief on the Bill.
We suspect that the rooms advertised are illegal establishments under Cap 349. The Licensing
Authority will follow-up and take enforcement action as appropriate. For hotel
accommodation tax purposes, the basis of charging is not the decisive factor. Where the
proprietor is carrying on (or is considered to be carrying on) a hotel business, that fact per se
does not disable him from conducting a lodging-house business. He may conduct both. In any
case, it is a question of fact whether he has received a customer in his capacity of innkeeper or
of boarding-house keeper. In the latter case, no hotel accommodation tax will be payable. As
for the profits tax case, this will be separately dealt with under the Inland Revenue Ordinance,
Cap.112. Generally speaking, all profits arising in or derived from the Hong Kong Special
Administrative Region are chargeable to profits tax.



Paragraph 4 (title of SHA)

The change of the Chinese title of the Secretary for Home Affairs from (政務

司 ) to (民政事務局局長 ) has been effected by the Declaration of Change of Titles
(General Adaptation) Notice 1997 (L.N. 362 of 1997). It is not necessary to repeat the
amendment in this Bill. The title in the loose-leaf edition of the Laws of Hong Kong will be
amended editorially.

Paragraph 5 (court case)

I do not recall that we mentioned a court case at the meeting of the Bills Committee on
20 October 1998. I note that there was a Lands Tribunal case in 1997 whereby the owners'
corporation of a building obtained injunctions against two licensed guesthouses operating in
the building. The Administration was not party to the case. A copy of the court report is
attached at Annex 2 for your information.

Yours sincerely,

(Francis LO)
for Secretary for Home Affairs










