
Theft (Amendment) Bill
Proposed offence of “Fraud”

Introduction

During the last meeting held with the Bills Committee, the

Administration explained and the Bills Committee accepted that the

common law offence of conspiracy to defraud should be retained.

2. The Bills Committee further requested the Administration to

revert on the following matters:

(a) to consider whether the words “except in section 16A” are still

required to be added before “to be construed” in section 8(2) of

the Theft Ordinance, Cap.210, in view of the Committee Stage

Amendments to be proposed to the definitions of “benefit” and

“prejudice” in the new section 16A of the Ordinance;

(b) to explain why references to “relating to the past, the present or

the future” and “opinions” are necessary in the definition of

“deceit” under the new section 16A (clauses 3 of the Bill); and

(c) to explain the effect of the amendments in clauses 8 to 11.

Does section 8(2) of the Theft Ordinance require amendment?

3. After careful consideration of this matter, the Administration is

of the view that it is necessary to exclude the application of the definitions

of “gain” and “loss” in section 8(2) to the new offence of fraud, by inserting
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the words “except in section 16A” before the words “to be construed” in the

existing subsection, in order to give full effect to the Law Reform

Commission’s recommendation as to the new offence set out in [the

proposed] section 16A(1).  This is because an essential element of the new

offence is that it must result in either a “benefit” or “prejudice or a

substantial risk of prejudice.”  “Benefit” is defined as “any financial or

proprietary gain, whether temporary or permanent,” and “prejudice” is

defined as “any financial or proprietary loss, whether temporary or

permanent.”  Whilst it is intended that “gain” in the definition of “benefit”

and “loss” in the definition of “prejudice” are to have the same meanings

respectively, as “gain” in section 8(2)(a) and “loss” in section 8(2)(b), the

introductory words in section 8(2) i.e “gain or loss in money or other

property,” are different to the words used in the definitions of “benefit” and

“prejudice” i.e. “financial or proprietary gain/loss,” although of similar

meaning.

4. It is considered if the terms “benefit” and “prejudice” are to

remain essential parts of the offence of fraud, it would cause confusion and

problems in interpretation by the courts, if the meaning of the terms “gain”

and “loss” where they appear in the definitions of “benefit” and “prejudice,”

was to be ascertained by reference to section 8(2) of the Theft Ordinance.

For the sake of clarity the Administration feels that the definitions of

“benefit” and “prejudice” and “gain” and “loss” should be included in

section 16A, signifying that these definitions are relevant to the proposed

new offence.

The definition of “deceit”
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5. Members of the Committee are aware that the proposed

definition of “deceit” is similar to the definition of  “deception” in section

17 of the Theft Ordinance.

(a)   “...the past, the present or the future”

6. Our research has revealed that the definition of “deception” in

the English Theft Act, 1968, differs from the Hong Kong definition.

Under the English definition

‘“deception” means any deception (whether deliberate or

reckless) by words or conduct as to fact or as to law, including

a deception as to the present intentions of the person using the

deception or any other person.’  

7. It will be noted that there is no reference in this definition to

the “past” or the future.”  Professer Edward Griew in his distinguished

work entitled The Theft Acts 1968 and 19781 considers that the words

‘“a deception...by words...as to fact” involves the making of an

untrue statement as to some past or present fact....’

8. Professor Griew does not support his opinion by reference to

any decided case, and our research has failed to find any such case to

support this contention, but if the Professor is correct, then representations

as to future events such as “I will inherit $5m from my father’s estate when

he dies, and I will pay you for the new car, including interest, when I

receive that money” in circumstances where the person making the

                                          
1 Sweet and Maxwell, London 1990 @ p142, para. 7-14.
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representation knows that the $5m has been left in his father’s will to his

brother (his father being extremely ill and expected to pass on shortly), and

where, because of this representation, the person making the representation

is permitted to take possession of a new car, would not be covered by this

definition.

9. An examination of some old departmental files relating to the

1970 Theft Bill and of Hansard reveals that the legislature intended that the

definition should incorporate the best of the English definition whilst at the

same time retaining provisions derived from the definition of “false

pretence” in the Larceny Ordinance (the predecessor to the Theft

Ordinance); “false pretence” is defined as including :-

    “..a false pretence or false representation relating to the

past, the present or the future and a false statement or false

representation of intention or opinion..”

10. So far as this particular part of the proposed definition of

“deceit” is concerned, the Administration is of the view, in order that the

law in this regard is abundantly clear, to the extent that false representations

as to future events are covered, that the definition as proposed should go

forward.

(b)   “opinion”

11. The term “opinion” was included in the definition of

“deception” for the same reason as representations as to past, present and
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future events were included, i.e. an intention on the part of the legislators to

incorporate the best of the English definition whilst retaining provisions

from the old legislation.

12. However, as Professor Griew2 states,

“....Usually it is easy enough to identify  a fact falsely

asserted by words used. But difficulties can occur where the

defence is in a position to argue that the statement made was

one of opinion rather than fact;

Another eminent academic, Professor Sir John Smith also opines3 that

“The Theft Act gives no guidance as to whether a

misrepresentation of opinion is capable of being a

deception...”

13. The leading case on this type of conduct is a case called Bryan

[a copy of which is attached].  Both Professor Smith and Professor Griew

express the view that facts similar to those in the Bryan case, would support

a prosecution, although to date the concept does not appear to have been

tested in Court.

14. The Administration is of the view that this part of the proposed

definition of “deceit” should also be left intact, so that persons such as

retailers of electrical and luxury items, are left in no doubt that if they

falsely or recklessly express an opinion as to the value or quality of their

                                          
2 supra para. 7-14
3 The Law of Theft, 8th edn. para. 4-31.
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merchandise, that such conduct will not be tolerated; this aspect is

particularly important to the tourist industry, where we regularly hear of

cases in which tourists have been deceived into purchasing poor-quality

goods of low value, at an inflated price, as a conequence of dishonest

retailers misrepresenting the true quality and value of the goods.

Consequential Amendments

15. Clause 8 of the Bill adds the new offence of fraud in section

128(3) of the Merchant Shipping (Seafarers) Ordinance, Cap.478 so that the

power to cancel or suspend a certificate of competency may be exercised

against a certificate holder who has been convicted of the new offence of

fraud in relation to a certificate of competence or of a conspiracy to commit

any such offence.

16. Clause 9 of the Bill adds the new offence of fraud in section

17(3) of the Merchant Shipping (Seafarers) (Certification of Officers)

Regulation (Cap.478 sub.leg.) so that the power to cancel or suspend a

certificate of competence or a certificate of service may be exercised against

a certificate holder who has been convicted of the new offence of fraud in

relation to a certificate of competence or a certificate of service or of a

conspiracy to commit any such offence.

17. Clause 10 of the Bill adds the new offence of fraud in section

7(2) of the Merchant Shipping (Seafarers) (Engine Room Watch Ratings)

Regulation (Cap.478 sub. leg.) so that the power to cancel or suspend an

Engine Room Watch Rating Certificate may be exercised against a

Certificate holder who has been convicted of the new offence of fraud in
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relation to such Certificate or of a conspiracy to commit any such offence..

18. Clause 11 of the Bill adds the new offence of fraud in section

7(2) of the Merchant Shipping (Seafarers) (Navigational Watch Ratings)

Regulation (Cap.478 sub.leg.) so that the power to cancel or suspend a

Navigational Watch Rating Certificate may be exercised against a

Certificate holder who has been convicted of the new offence of fraud in

relation to such Certificate or of a conspiracy to commit any such offence..

19. Under the above provisions in the Merchant Shipping

(Seafarers) Ordinance and its subsidiary legislation, the power to cancel or

suspend the relevant documents may be exercised against a document

holder who has been convicted of offences relating to false representation,

fraudulent using or conspiracy to defraud in relation to a document referred

to the relevant provisions.  It is considered that the power to cancel or

suspend the relevant documents under these provisions should similarly be

extended to the new offence of fraud in relation to the relevant documents.

Department of Justice
May 1999



result
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of some dishonest practice on a machine, without the intervention of a human mind, he cannot be guilty of an obtaining
offence. It was held to be larceny (and, implicitly, not obtaining) to get cigarettes from a machine by using a brass disc instead
of a coin.4 The owner of the machine intends to pass ownership and possession of the goods to anyone who inserts the proper
coin.5 There is no difference, so far as the law of theft is concerned, between operating the machine by the use of a foreign
coin and causing it to disgorge its contents by the use of a screwdriver. If a tradesman makes a dishonest claim on the
appropriate form for the repayment of VAT input tax and the claim, without being read by anyone, is fed into a computer
which automatically produces a cheque for the sum claimed, this may be regarded as indistinguishable from obtaining the
cigarettes by the foreign coin.5 The clerks who feed the document into the machine and put the cheque in the envelope are
innocent agents - like an eight-year-old child, told to put the foreign coin in the machine and bring home the cigarettes. It has
been held7 that since VAT returns are processed by computer, a person making a false return does not have an intent to
deceive for the purposes of s. 39 (2) (a) of the Value Added Tax Act 1983; but this assumes that D knows that no person is
going to act on the false statement. If he believes that a person will be deceived, he is attempting to commit the offence.

There is a similar problem where the machine does not produce goods but provides a service8 If the service is
dishonestly obtained without deceiving a human being, there can be no obtaining offence.9 If D, by using a foreign coin,
operates the washing machine in P's launderette, he is not guilty of obtaining the service by deception but may be convicted of
the offence of abstracting electricity, perhaps of stealing the hot water, and possibly of making off without payment contrary
to 1978, s. 3 (1)10

1 Griew, Theft, 8-12, thinks this “appears now to be universally accepted.” See also Williams, TBCL 794 and
A.T.H. Smith, Property Offences, 11-02. Arlidge and Parry, 4-054, however are more doubtful. Some devices
used to operate machines are now “instruments” for the purposes of the law of forgery. Difficulties to which this
may give rise are discussed in Smith & Hogan, 683-686, Arlidge and Parry, 5-012.

2 Re London and Globe Finance Corpn Ltd [1903] 1 Ch 728 at 732.
3 See (1972) Law Soc Gaz 576 and Law Commission Working Paper No 56, p 51.
4 Hands (1887) 16 Cox CC 188. Cf Cooper and Miles [1979] Crim LR 42 (Judge Woods), Goodwin [1996]

Crim LR 262, CA.
5 Just as a newsvendor who leaves papers in the street for customers to pay for and take.
6 This may, however, amount to forgery. See Forgery and Counterfeiting Act 1981, s. 10 (3),

discussed, Smith & Hogan, 674-676.
7 According to Arlidge and Parry, 4-054, by the trial judge in Mor<???> (17-19 June 1981)

unreported. The problem regarding VAT is dealt with by the Finance Act 1985, s. 12 (5), which
provides, as an allernative mens, rea to “intent to deceive”, “intent to secure that a machine
will respond to the document as if it were a true document”.

8 Below, para 4-75.
9 Below, para 4-76.
10 Below, para 5-91.

(v) Obtaining too remote from deception

4-13 Under the old law of false pretences it was held in Clucas1 that, if D induces P by deception to
accept bets on credit and D backs a winning horse, the money paid by P to D is not obtained by deception; the effective cause
of the obtaining is not the deception but the fact that D backed a winner. Similarly it was held in Lewis2 that D who obtained
employment as a teacher by deception did not obtain the salary paid at the end of the month by deception; the salary was paid
for the work done, not in consequence of the deception. Both of these
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cases are now expressly provided for in 1968, s. 16 (2) (c) and constitute an offence of obtaining a pecuniary advantage by
deception.3 In King and Stockwell,4 convictions for attempting to obtain property by deception were upheld where DD
persuaded P to employ them to cut down P's trees by falsely stating that the trees were dangerous. The court rejected the
argument that, if the money had been paid, it would have been paid because the work had been done, not because of the
deception. The question whether the deception would have been an operative cause of the obtaining of the money was one of
fact for the jury. This casts some doubt on Clucas5 and still more on Lewis. In the case of many contracts of service, however,
it is obvious that there does come a point when the salary or wage is paid solely because the work has been done and any
deception by which the employment was obtained has become inoperative. It would be absurd to suggest that D, who
obtained his job by deception 30 years ago, obtained last month's salary by that deception. Even in that case, however, D
might be convicted under s. 15 where he is paid a higher salary if his employer still believes the false representation he made
on appointment that he holds a particular qualification which entitles him to be on a higher salary scale. The deception then
appears to be the direct and continuing cause of his obtaining the additional money.6

1 [1949] 2 KB 226, [1949] 2 All ER 40, CCA, distinguished in Miller, above, para 4-02.
2 (1922) Somerset Assizes, per Rowlatt J: Russell, Crime 1186n.
3 Below, para 4-65.
4 [1987] QB 547, [1987] 1 All ER 547, [1987] Crim LR 398, CA and commentary.
5 It may be noted that in Clucas the two defendants were convicted of conspiracy to defraud. This may seem

inconsistent because if P paid out only because the punter had backed a winning horse he was not defrauded; but
perhaps a bookmaker is “defrauded” when he is induced to take the bet.

6 Cf Levene v Pearcey [1976] Crim LR 63 and commentary (taxi-driver obtaining excessive fare by telling
passenger normal route blocked).

(b) Any deception

4-14 By s. 15 (4):

“For purposes of this section 'deception' means any deception (whether deliberate or reckless) by words or
conduct as to fact or as to law, including a deception as to the present intentions of the person using the
deception or any other person.”

The definition in 1968, s. 15 (4) applies to 1968, ss. 15, 15A, 16 and 20 (2) and to 1978, ss. 1 and 2.

(i) Proof of falsity

4-15 It must be proved that D made a false statement.1 If his statement was true he cannot be guilty of
the offence (though he may now be guilty of an attempt),2 even though he believed it to be false and was completely dishonest.
Where this rule requires the prosecution to prove a negative and the affirmative fact which, if it exists, will establish the truth
of the statement, is within the knowledge of the accused, there may be an onus on him, not to prove anything, but at least to
introduce some evidence of the affirmative fact. In Mandry and Wooster,3 street traders selling scent for 25p said, “You can
go down the road and buy it for 2 guineas in the big stores.” The police checked on certain stores but it was admitted in
cross-examination that they had not been to Selfridges. It was held that it was not improper for the judge to point out that it
was
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impossible for the police to go to every shop in London and that “if the defence knew of their own
knowledge of anywhere it could be bought at that price . . . they were perfectly entitled to call evidence”.
Since no evidence was called to show that the perfume was on sale at Selfridges or anywhere else, the
convictions were upheld.
1 Cf Banaster [1979] RTR 113.
2 Criminal Attempts Act 1981.
3 [1973] 3 All ER 996; cf Silverman (1987) 86 Cr App Rep 213.

(ii) Deliberate or reckless

4-16 A deception is deliberate if D knows his statement is false and will or may be
accepted as true by P. A deception is reckless if he is aware that it may be false and may be accepted as true
by P; or if he is aware that it is ambiguous and may be understood by P in the false sense.1 Carelessness or
negligence is not enough.2 If D believes his statement to be true, he is not reckless, however unreasonable
his belief may be; but the more unreasonable D's alleged belief, the more likely is it that the court or jury
will be satisfied that the belief was not really held. The Caldwell3 test of recklessness, though it was at one
time stated to be of general application,4 is inappropriate and has not been followed5 in the context of
reckless statements.

If then D says to P, “This watch chain is solid gold”, not knowing whether it is solid gold or not
and, either not caring a jot whether the statement is true or false or hoping that the statement will turn out to
be true, he is guilty of an offence under s. 15 (1) if the statement turns out to be untrue and, in consequence,
P is induced to pay money for the chain.
1 Dip Kaur v Chief Constable for Hampshire [1981] 2 All ER 430, above, para 2-17.
2 Staines (1974) 60 Cr App Rep 160, CA. This is the rule in the tort of deceit - Derry v Peek

(1889) 14 App Cas 337 - and it would be remarkable if deception in the criminal law were held
to be wider than deceit in the civil.

3 [1982] AC 341, [1981] 1 All ER 961, [1981] Crim LR 392, HL and commentary; Smith &
Hogan 64-70.

4 Seymour [1983] 2 All ER 1058, HL. See now Reid [1992] 3 All ER 673, HL.
5 Large v Mainprize [1989] Crim LR 213, DC.

(iii) By words or conduct

4-17 By s. 15 (4) of the 1968 Act (which is applicable as well to ss. 15A, 16 and 20 (2)
and to deception offences under the 1978 Act), deception means any deception by words or conduct. In
Barnard,1 D went into an Oxford shop wearing a fellow-commoner's cap and gown. He induced the shop-
keeper to sell him goods on credit by an express representation that he was a fellow- commoner; but
Bolland B said, obiter, that he would have been guilty even if he had said nothing. In an Australian case,2
the wearing of a badge was held to be a false pretence when it indicated that the wearer was entitled to take
bets on a racecourse. Offering a car for sale, knowing that the odometer has been set back by a previous
owner is a false representation. Similarly where a buyer tenders an article in a supermarket, knowing that
the proper price has been altered by a mischievous label switcher or misapplied by a careless assistant.3 The
cashier is no less deceived as to the price at which the goods are for sale than where the label is switched by
D himself.

Where D knows that P is or may be under a misapprehension, anything whatever done by D to
confirm P in his error is capable of amounting to a
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deception. Positive steps taken by a seller to conceal from a buyer defects in the goods may amount to fraud
in the civil law and would seem to be capable of being deception under the Theft Acts. If P inspected the
goods and, because of the concealment, failed to detect the fault, the offence would be complete. If P
omitted to inspect the goods and so was not deceived,4 D would be guilty of an attempt. To display a picture
with a collection belonging to a particular seller may amount to fraud and seems to be capable of being a
deception, if it is known that the price will be enhanced by the fact that the picture appears to belong to that
collection.5

It has been held to be fraud in the civil law for the seller of a ship to remove her from the ways
where she lay dry and where it might be seen that the bottom was eaten and her keel broken, and to keep her
afloat so that these defects were concealed by the water.6 This would seem to amount to deception. Suppose,
however, that the ship was already in the water before any sale was in prospect. Would it be an offence for
the seller to leave her there when viewed by the buyer and say nothing about the defects? It would seem not;
there are no “words or conduct” here and presumably the seller might not even be civilly liable in such a
case.
1 (1837) 7 C & P 784.
2 Robinson (1884) 10 VLR 131.
3 Contra, A.T.H. Smith, Property Offences, 17-26. Cf Dip Kaur v Chief Constable for Hampshire

[1981] 2 All ER 430, DC, [1981] Crim LR 259 and commentary, above, para 2-14.
4 Cf Horsfall v Thomas (1862) 1 H & C 90.
5 Cf Hill v Gray (1816) 1 Stark 434, a doubtful decision, since it is not clear that the seller

induced the buyer's mistake.
6 Schneider v Heath (1813) 3 Camp 506, approved by the Court of Appeal in Ward v Hobbs

(1877) 3 QBD 150 at 162, CA.

4-18 Conduct and omissions. In commercial transactions D, though under a duty to do
nothing to confirm any misunderstanding by P, has no duty to correct it even though he is fully aware of it.
“The passive acquiescence of the seller in the self-deception of the buyer does not entitle the buyer to avoid
the contract.”1 A fortiori, it cannot amount to a criminal offence. It may be different, however, if D is under
a duty to speak. In Firth,2 a consultant was held to have deceived a hospital, contrary to 1978, s. 2 (1), by
failing to inform the hospital that certain patients were private patients, knowing that the effect would be
that they would be exempted from liability to make a payment. The court made no reference to the statutory
definition, presumably regarding an omission in breach of duty as “conduct”.
1 Smith v Hughes (1871) LR 6 QB 597, above, para 2-23.
2 (1989) 91 Cr App Rep 217, CA; [1990] Crim LR 326, CA and commentary, criticised in

Archbold, 21-348, Cf Shama [1990] 2 All ER 602, 1 WLR 661, CA.

(iv) Deception by implied statement

4-19 The most difficult question is as to how far statements should be held to be implied
in words or conduct. It is established that one who enters a restaurant and orders a meal impliedly represents
that he intends to pay for the meal before leaving1 and probably also represents, in the absence of an
agreement for credit, that he has the money to pay.2 A person who registers as a guest in a hotel represents
that he intends to pay the bill at the end of his stay.3 A wine waiter employed at a hotel impliedly represents
that the wine he offers is his employer's, not his own.4 A motor trader who states that the mileage shown on
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the odometer of a second-hand car “may not be correct” represents that he does not know it to be incorrect.5
A bookmaker, it is submitted, represents, when he takes a bet, that he intends to pay if the horse backed
wins.6 One who takes a taxi represents that he intends to pay, and has the means of paying, at the end of the
ride.7 A customer in a supermarket who tenders goods to the cashier represents that the price label on the
goods is that which he believes to be authorised by the management,8 so that there is a deception if he
knows that the label has been “switched” by himself or another. These are all representations of present fact.

Where there has been an express representation, there will usually be ample evidence that the
representee actually had the misrepresented fact in mind. In the case of implied representations, this may
not be so. When a customer in a restaurant orders food, it is unlikely that the waiter actually thinks, “He is
saying that he has the means to pay for this meal.” The buyer of a car may not consciously reflect that the
seller is asserting that he is the owner, or that he has the right to sell the car.9 In each case, it is something
that goes without saying. The waiter would not take the order if he knew that the customer had no means of
paying for it. Moreover in each of the cases put it matters to the representee (unlike the representees in
Charles and Lambie) that the representation is true. The waiter, for example, is not content to deal with the
customer whether he has the means to pay or not - whereas the representees in Charles and Lambie were
quite content to deal with their customers, whether they had authority to use their cards or not (so long as
they did not know the customers had no authority). Unlike the waiter, they knew they would be paid
anyway.
1 DPP v Ray [1974] AC 370 at 379, 382, 385, 388, 391, [1973] 3 All ER 131, HL.
2 Ibid, at 379, 382.
3 Harris (1975) 62 Cr App Rep 28, CA.
4 Doukas [1978] 1 All ER 1061, [1978] Crim LR 177, CA. The decision is to be preferred to

Rashid [1977] 2 All ER 237, CA.
5 King [1979] Crim LR 122.
6 Cf Buckmaster (1887) 20 QBD 182.
7 Cf Waterfall [1970] 1 QB 148, [1969] 3 All ER 1048, CA.
8 Cf Morris, above, para 2-06.
9 Cf Wheeler (1990) 92 Cr App Rep 279, 282, CA (seller in market overt (now abolished)

probably represents only that he transfers such title as he has).

(v) Representations implied on drawing cheques

4-20 From Hazelton (1874)1 until Metropolitan Police Comr v Charles (1976)2 it was
thought to be settled law that a person tendering a cheque impliedly makes three representations: (i) that he
has an account on which the cheque is drawn; (ii) that he has authority to draw on the bank for that amount;
and (iii) that the cheque as drawn is a valid order for that amount. In Charles, the House of Lords cast doubt
on the second of these representations,3 saying that in substance there is only one representation - that the
facts are such that, as far as can reasonably be foreseen, the cheque will be honoured on presentment. Lord
Edmund-Davies quoted with approval the words of Pollock B in Hazelton4 that the representation is that
“the existing state of facts is such that in the ordinary course the cheque will be met”. In Gilmartin, the
Court of Appeal thought that “this terse but neat epitome of the representation . . . should properly be
regarded as an authoritative statement of the law”.5 It is the same where the cheque is post-dated as where it
is not. Such a representation is complete only if the facts include a certain intention and belief of the drawer.
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As the court points out, whether the cheque is post-dated or not, it may be the drawer's intention to pay in
sufficient funds to meet it before presentation. Alternatively, he may believe that a third party is going to
pay in such funds - as where he draws a cheque, knowing that his account is overdrawn but confidently
expecting that he will have an ample credit balance tomorrow when his monthly pay is paid into his account
by his employer. There being no express representation, the drawer must be taken to be saying that either, (a)
there are sufficient funds in the account to meet the cheque; or, (b) he intends to pay in sufficient funds; or,
(c) he believes that a third party will do so. Each is a representation of fact, not a mere promise, and so is
sufficient to amount to a deception.6

1 LR 2 CCR 134, the source of the proposition in Kenny Outlines 359, adopted in Page [1971] 2
QB 330 at 333.

2 [1977] AC 177, [1976] 3 All ER 112, HL.
3 But see [1977] Crim LR at 616.
4 (1874) LR 2 CCR 134 at 140.
5 (1983) 76 Cr App Rep 238 at 244.
6 In Charles [1976] 3 All ER 112 at 116, Viscount Dilhorne said, “Until the enactment of the

Theft Act 1968 it was necessary in order to obtain a conviction for false pretences to establish
that there had been a false pretence of an existing fact.” This is misleading. It is still necessary to
prove a representation of an existing fact or of law: Beckett v Cohen [1973] 1 All ER 120, [1972]
1 WLR 1593, DC; British Airways Board v Taylor [1976] 1 All ER 65, HL. All that the 1968
Act did was to make clear that certain statements of fact - i.e. present intentions - were for the
future to be treated as such. The implication of Viscount Dilhorne's statement was not accepted
by Lord Diplock (p 113) or Lord Edmund-Davies (p 121) or by the court in Gllmartin.

4-21 In Greenstein,1 DD made a practice of applying for very large quantities of shares,
sending a cheque for an amount far in excess of the money in their bank accounts. They had no authority to
overdraw but they expected to be allotted a relatively small number of shares and to receive a “return
cheque” for the difference between the prices of the shares applied for and the shares allotted. By paying the
return cheques into their accounts they enabled the cheques drawn by them to be honoured, on most
occasions on first presentation, on other occasions after, apparently, a very short interval, on second
presentation. It was alleged that DD had obtained shares by “Hazelton” representations (the case being
decided before Charles), that they had authority to draw the cheques and that they were good and valid
orders. In some cases, where DD had given an undertaking required by the issuing houses that “the cheque
sent herewith will be paid on first presentation”, there was an allegation of a further representation to that
effect. Since all the cheques were met on first or subsequent presentation, no one lost a penny but some
applicants who might have got shares if DD had made more modest applications did not get them because,
as DD anticipated, there were not enough to go round.

It was held that DD had no authority, either from banking practice or the particular facts proved,
to draw the inflated cheques; and that they were not valid orders because they could be met only by paying
in the return cheques. There was, therefore, a deception. The deception was effective because the issuing
houses would not have entertained the application had they known that their own return cheques were going
to be used to fund it. The jury's verdict implied that DD were reckless whether their cheques would be
honoured on first presentation; and, on the facts, the jury “were entitled if not bound to infer that the
deception was deliberately dishonest”.

It would seem then that Greenstein was correctly decided in the light of Charles. DD did not
have the belief which they impliedly represented they had. As in Viscount Dilhorne's speech in Charles,2
there is a disturbing and, it
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(vii) As to fact or law

4-25 In the old law of false pretences the books unanimously stated that the
misrepresentation must be as to a matter of fact.1 They then went on to contrast representation of fact with
representation of opinion or intention. No discussion is to be found of representations of law and no
authority is cited to show that a misrepresentation of law would not have been a sufficient false pretence.
Indeed there appears to be no authority to that effect. On the other hand there is no authority to show that a
misrepresentation of law was enough. It is thus uncertain to what extent the express inclusion of deception
as to a matter of law extends the law. Certainly it seems desirable that misrepresentations of law should be
within the terms of the Act. Consider the following cases:

(i) D and P are reading a legal document and D deliberately misrepresents its legal effect.
This would seem to be misrepresentation of law since the construction of documents is a question of law. If
D does so with the object of leading P to believe that D has some right over P’s land so as to induce P to pay
money for the release of that right, this would seem to amount to obtaining by deception.

(ii) P and his wife, D, have entered into a separation agreement whereby P covenanted to
pay D an annual sum “free of any deduction whatever”. D, knowing that the true legal construction of the
document is to the contrary,2 represents to P that this prevents P from deducting income tax. This is a
misrepresentation of law and it would seem that D is guilty of obtaining the money (or at least that portion
of it which represents the tax which ought to have been deducted) by deception.

1 Archbold (36th edn) 1945; Russell 1171; Smith & Hogan (1st edn) 408; Kenny 358.
2 Ord v Ord [1923] 2 KB 432.

4-26 In the cases just considered, it has been assumed that the law is quite clear and
definite and D knows what it is. Many legal disputes arise, of course, where the law is uncertain. In these
instances it is most unlikely that an offence could be committed under the Act. It must often happen that
counsel make submissions as to the law in court which do not accord with, or are in direct opposition to the
proposition which the same counsel would formulate if he were writing a textbook on the matter. The nature
of his submission where the law is uncertain is governed by the interests of his client. A solicitor making
similar submissions so as to exact money by way of compromise could not be said to be committing an
offence because it is impossible to prove that the statement is (or was at the time) false - the law, ex
hypothesi, being uncertain.

4-27 The following proposition formulated by Street1 for the law of the tort of deceit is
probably equally true of deception under s. 15:

“If the representations refer to legal principles as distinct from the facts on which those
principles operate and the parties are on an equal footing, those representations are only
expressions of belief and of the same effect as expressions of opinion between parties on an
equal footing. In other cases where the defendant professes legal information beyond that of the
plaintiff the ordinary rules of liability for deceit apply.”

1 Torts (8th edn) 111-112.
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(viii) Deception as to intention

4-28 Deception includes a deception as to the present intentions of the person using the
deception or any other person. A representation as to present intention may be expressed or implied. Several
examples of implied representations have been considered above.1

It must be proved in these cases that D had no intention of carrying out his promise at the time
he made it or at the time it was acted on. If he intended to carry out his promise at those times but later
changed his mind he is guilty of a breach of contract but of no criminal offence. It has long been recognised
that a misrepresentation as to present state of mind will found a civil action for deceit and this is no more
difficult to prove in the criminal than in the civil case - though the standard of proof is, of course, higher.
Evidence as to the circumstances in which the promise was made, or as to a systematic course of conduct
by D or, of course, as to a confession are examples of ways in which a jury might be convinced beyond
reasonable doubt that D was deceiving P as to his present intentions.

1 Para 4-19.

4-29 Deceptions as to the present intentions of another person seem to be rare. Examples
would be where an agent obtains property for his principal by representing that the principal intends to
render services or supply goods, well knowing that the principal has no such intention, or where an estate
agent says that a particular building society is willing to advance half the purchase price of a house,
knowing that this is not so, and thus induces a purchaser to pay a deposit.

(ix) Statements of opinion

4-30 A statement of opinion was not a sufficient false pretence under s. 32 of the Larceny
Act 1916. The leading case, Bryan,1 carried this doctrine to extreme lengths. There D obtained money from
P by representing that certain spoons were of the best quality, equal to Elkington’s A, and having as much
silver on them as Elkington’s A. These statements were false to D’s knowledge.2 Nevertheless ten out of
twelve judges3 held that his conviction must be quashed on the ground that this was mere exaggerated
praise by a seller of his goods to which the statute was not intended to apply. Erle J said, “Whether these
spoons . . . were equal to Elkington’s A or not, cannot be, as far as I know, decidedly affirmed or denied in
the same way as a past fact can be affirmed or denied, but it is in the nature of a matter of opinion.” This
can hardly be true, however, of the statement that the spoons had as much silver on them as Elkington’s A.
This seems to be no less a misrepresentation of fact than that a six-carat gold chain is of fifteen-carat gold
which has subsequently been held to be a sufficient false pretence.4 It has been held5 that it is a
misrepresentation of fact for the accused to state “that they [had] effected necessary repairs to a roof [which
repairs were specified] that they had done the work in a proper and workmanlike manner and that [a
specified sum] was a fair and reasonable sum to charge for the work involved”. The evidence showed that
nothing needed to be done to the roof, what had been done served no useful purpose and it could have been
done for 5, whereas 35 was charged. Even an excessive quotation for work to be done may be a
sufficient deception where a situation of mutual trust has been built up between D and his customer so that
D must be taken to be saying dishonestly that he is going to make no more than a modest profit,
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when he knows that the profit, if the quotation is accepted, will be very large.6

1 (1857) Dears & B 265.
2 D’s counsel said: “I cannot contend that the prisoner did not tell a wilful lie . . .”.
3 Willes J dissentiente and Bramwell B dubitante.
4 Ardley (1871) LR 1 CCR 301.
5 Jeff and Bassett (1966) 51 Cr App Rep 28, CA. Cf Hawkins v Smith [1978] Crim LR 578 (“Showroom

condition throughout” a false trade description of a car which has interior and mechanical defects).
6 Silverman (1987) 86 Cr App Rep 213, [1987] Crim LR 574, CA.

4-31 The Theft Act gives no guidance as to whether a misrepresentation of opinion is capable of being a
deception. In principle there is no reason why it should not be, where the opinion is not honestly held. A vendor’s description
of his tenant as “a most desirable tenant” when the rent was in arrears and, in the past, had only been paid under pressure was
held by the Court of Appeal to be a sufficient misrepresentation to found an action in deceit.1

“In a case where the facts are equally well-known to both parties, what one of them says to the other is
frequently nothing but an expression of opinion. . . . But if the facts are not equally well-known to both sides,
then a statement of opinion by one who knows the facts best involves very often a statement of a material fact,
for he impliedly states that he knows facts which justify his opinion.”2

The way seems open to the courts, if they so wish, to hold that “deception” extends to this kind of case. The use
of that term frees them from the fetters of false pretences. A view of commercial morality very different from that of the
majority of the judges in Bryan now prevails and deliberate mis-statements of opinion would today be generally condemned
as dishonest, no less dishonest, indeed, than mis-statements of other facts - for whether an opinion is held or not is a fact - and
the law should follow the changed attitude. It may, moreover, be a significant fact that at the time Bryan was decided, it was
not possible for the prisoner to give evidence in his own defence.3

Against this view, it might be argued that, since the Act has expressly removed one limitation on false pretences
(representations as to intention) and has said nothing about this limitation, Parliament’s intention is to allow it to continue. It
is submitted that this would be a quite unjustifiable assumption. Parliament, in fact, has left it to the judges and, by the use of
new terminology, given them a more or less free hand. The question now ought to be not “Is it a matter of opinion?” but, “If it
is a matter of opinion, was it D’s real opinion?” If the opinion is not honestly held there is, in truth, a misrepresentation of fact
for the accused’s state of mind is a question of fact. The Act indeed recognises this by holding false promises to be deception.
If “I intend . . .” (not intending) is a deception, is not “I believe . . .” (not believing) equally a deception?

1 Smith v Land and House Property Corpn (1884) 28 Ch D 7.
2 Ibid, at 15, per Bowen LJ.
3 In Ragg (1860) Bell CC 208 at 219, Erle CJ, referring to Bryan, said “. . . if such statements are indictable a

purchaser who wishes to get out of a bad bargain made by his own negligence, might have recourse to an
indictment, on the trial of which the vendor’s statement on oath would be excluded, instead of being obliged to
bring an action where each party would be heard on equal terms”.

4-32 Deception inducing performance of a binding contract. It seems that no offence is committed if D
and P have entered into an enforceable contract and D deceives P into performing that contract. In Wheeler1 D, a bona-fide
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purchaser of a stolen medal, one morning sold the medal to P. Delivery was to be in the afternoon. D was not dishonest before
or at the time of the sale. The medal belonged to its original owner until D sold it but, because the sale was in market overt,2

the ownership immediately passed to P. Before delivery D was informed that the medal had been stolen. P inquired whether
the medal was on a police list of stolen property. D dishonestly said that it was not. P then paid the price and took delivery of
the medal. He would not have done so had he not been deceived. D’s conviction for obtaining the price by falsely
representing that he was the lawful owner and entitled to sell it was quashed on the ground that the particulars in the
indictment were not made out. Since the medal already belonged to P, the court said that D could not and did not make that
representation. This seems to assume that D understood the law of sale of goods including the doctrine of market overt. D
may very well have supposed that the sale was not complete until delivery; and P may have supposed that he was entitled to
refuse to accept and pay for the medal if it had been stolen. In the morning D believed he was the owner and entitled to sell.
He would not have been entitled to sell in the afternoon because he knew the medal was stolen but it had already been sold.
The court attached much importance to the fact that P had no right to rescind the contract of sale. He was bound to take
delivery and pay the price. The fact seems to be that D induced P to pay the price by deception; and unless the case turns on
the fact that the deception was wrongly described, it may be that it decides that it is not an offence by deception to induce the
performance of an act which the other is bound to do.

1 (1990) 92 Cr App Rep 279, CA. Cf para 2-44 above and the discussion by Griew, Theft, 8-40 to 8-41. If D is
entitled in law to recover the price of goods from P, can his obtaining it be an offence under s. 15 or theft
contrary to s. 1? Cf Talbott [1995] Crim LR 396.

2 The doctrise of market overt was abolished by the Sale of Goods (Amendment) Act 1994.

(c) Dishonestly

(i) Where there is or may be a claim of right

4-33 The deception must also be done “dishonestly”. Dishonesty is a subjective concept. The jury must
assess D’s actual beliefs, whether reasonable or not. The reasonableness or otherwise of the alleged belief is relevant only to
the question whether it is actually held or not.1 Section 32 of the Larceny Act 1916 required an “intent to defraud” and the
Court of Criminal Appeal said repeatedly that this meant “dishonestly”2 so the law would appear to be unchanged. The Court
of Appeal has said,3 however, that “dishonestly” has a wider ambit without indicating the respects in which it is wider. D may
deceive deliberately or recklessly, yet not obtain dishonestly.4 “Dishonestly” is a separate element in the mens rea. The jury
should always be directed that they must be satisfied that the deception was done dishonestly; though the absence of direction
on this point may not be fatal where dishonesty is, in the particular circumstances, an inevitable inference from a deliberate
deception.5 There is no definition of dishonesty for the purposes of this section and the partial definition in s. 2(1) applies only
for the purposes of s. 1 of the Act. The judge must now direct the jury in accordance with Ghosh6 and in Woolven7 the Court
of Appeal thought that this direction was wide enough to embrace the occasions on which there might be a claim of right. If
this is true for obtaining, it is equally true for theft; and s. 2(1)(a) of the Act is in effect redundant. If every jury would
inevitably find that a person with a claim of right is not dishonest
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under the Ghosh test, there is no need for a claim of right direction. Where the charge is theft, the premise is probably well-
founded; but where obtaining by deception is charged it is less clear. Dishonesty then comes into question only where D has
made a deliberate or reckless deception. A jury might well think a person dishonest who had practised a deliberate deception
even where he did so to get something to which he thought he was entitled.8

It is submitted that a claim of right is as inconsistent with dishonesty under s. 15 and other obtaining offences, as
it is for theft. It is submitted that the statement of the Court of Apeal in Lightfoot9 that “The defendant’s knowledge of the law,
whether the criminal law or the law of contract, is irrelevant”, must be qualified at least to the extent that a mistake of civil
law giving rise to a claim of right is a defence. Because theft and obtaining property by deception overlap - indeed, since
Gomez, all obtaining, except of land, is theft - it would be inconvenient and unjust if it were otherwise. If D believes the
property to be his own, whether through a mistake of fact or a mistake of law, he has a defence if the charge is brought under
s. 1. It would be wrong that he should have no defence if the charge is brought under s. 15. If the judge has to direct the jury
expressly on the theft charge that claim of right is a defence (and it is submitted that he should), then it is desirable that he
should also have to do so on the obtaining charge, instead of leaving the jury to deduce this from the general Ghosh
direction.10

1 Lewis (1975) 62 Cr App Rep 206, [1976] Crim LR 383, CA.
2 Wright [1960] Crim LR 366.
3 Potger (1970) 55 Cr App Rep 42 at 46, CA.
4 See Wright (above), Griffiths [1966] 1 QB 589, [1965] 2 All ER 448 and Talbott [1995] Crim LR 396.
5 Potger (above), fn 3; but see also McVey [1988] Crim LR 127 and commentary.
6 Above, para 2-122. See Melwani [1989] Crim LR 565, CA.
7 (1983) 77 Cr App Rep 231, [1983] Crim LR 623, CA.
8 In Falconer-Atlee (1973) 58 Cr App Rep 348 at p 358, a case of theft, the judge’s direction on dishonesty was

held to be defective because he omitted to tell the jury that s. 2(1)(a) expressly provided that a person with a
claim of right was not dishonest. Yet, since D’s mistake, if any, was a mistake of fact, the direction does not
seem to have been necessary or, indeed, appropriate. The court in Woolven distinguished that case, not because
it was a case of theft but, apparently, on the ground that the direction in the instant case did, in effect, if not in so
many words, tell the jury to acquit if they thought D might have a claim of right.

9 (1992) 97 Cr App Rep 24, [1993] Crim LR 137, CA. Cf. Bernhard [1938] 2 KB 264 and Theft Act 1968, s.
2(1)(a).

10 In Parker (1910) 74 JP 208 Ridley I held that a claim of right was no answer to a charge of demanding money
upon a forged document with intent to defraud. In Woolven, the court thought that case was not a decisive
authority against a claim of right defence under s. 15; and Parker has been overruled by the Forgery, and
Counterfelting Act 1981, s. 10(2). Cf Smith & Hogan 682-683 and the fourth edition of this book, paras 181-
183.

4-34 If this be correct, D would have a defence in the following case:
D’s car has been obtained from him by X who gave a cheque drawn on a bank where he had no account and

who never paid the price. X has sold the car to a bona-fide purchaser, P. P refuses to give up the car to D. D, believing that he
is entitled to have the car back, recovers possession by pretending to be a mechanic from P’s garage collecting the car for
servicing.

Here D has no actual right to recover possession of the car; he is certainly guilty of a deliberate deception; but if
he genuinely believes he is entitled to possession of the car, it is submitted that the jury should be told that he is not
“dishonest” for the purposes of the section.

Probably the same result must follow where D’s belief relates not to any specific property but to the repayment
of debt:
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D, a Hungarian woman, has been P’s mistress. On the termination of the relationship, P promises to pay D 
100. Later he declines to do so. D is advised by a Hungarian lawyer that she is entitled to the money. By a deliberate
deception she causes P to pay her 100.1 In such a case there was, and no doubt is, a sufficient claim of right to negative an
“intent to steal”; and, if so, there should equally be a defence to obtaining by deception.

A more difficult case is that where D obtains something other than the thing to which he has a claim of right.
D’s employer, E, cannot pay D’s wages because he cannot obtain payment of a debt owed by P to E. D, by

deception, obtains some of P’s property and delivers it to E, hoping thereby to enable E to procure the payment of the debt -
and the means to pay D’s wages.

In such a case2 Coleridge J thought that the facts negatived an intent to defraud; and in a subsequent case3

Pollock CB put this on the ground that D must have thought he had some right to obtain the property which he did obtain. Of
course, he had no right in law so to do, in which case the decision on these facts must depend on the state of D’s mind in the
particular case. Did he, or did he not, believe he had, or that E had, a legal right to act in this way? Looked at in this way, it
would seem rather unlikely that a claim of right could often be made out. D had a claim of right to his wages; E had a claim of
right to payment by P of the debt (both being actual rights) but the question is whether D had a claim of right to the particular
property he obtained by the deception. Few people would suppose today that they have a right to take the property of a debtor
to compel him to pay his creditor.

1 Cf Bernhard [1938] 2 KB 264, below, para 10-31.
2 Williams (1836) 7 C & P 354. Cf Close [1977] Crim LR 107, CA.
3 Hamilton (1845) 1 Cox CC 244.

(ii) Where there is no claim of right

4-35 Prior to Feely1 the courts were inclined to decide as a matter of law that certain common types of
conduct were dishonest. In McCall,2 the Court of Appeal decided that to obtain a loan by deception was dishonest even
though D intended to repay. D’s submission that such conduct “is not necessarily tainted with dishonesty” was rejected.
There was “an unanswerable case” against him. In Halstead v Patel,3 D knowingly overdrew on a Giro account, intending to
repay at some future date when a strike was over. It was held, relying on decisions which were not followed in Feely, that the
“pious hope” of repaying at some future date was no defence; the justices were bound to convict. In Potger,4 where D
induced P to subscribe for magazines by the false representation that he was a student taking part in a points competition, it
was no answer that magazines worth the money would have been delivered in due course. The Court of Appeal came close to
giving a definition of dishonesty in obtaining cases:

“. . . once the jury had come to the conclusion that these were deliberate lies intended to induce the various
persons to do acts which would benefit5 the appellant and that they were or would have been induced so to act
by those lies, it was inevitable that the jury should reach the conclusion at which they did arrive.”

1 Above, para 2-121.
2 (1970) 55 Cr App Rep 175. In Melwant [1989] Crim LR 565. CA, it was said that McCall “cannot really survive

the decisions in Feely and Ghosh”; and this may be true of the other cases cited in this paragraph.
3 [1972] 2 All ER 147, 1 WLR 661. The judgment is clearly wrong in so far as it refers to a “belief based on

reasonable grounds”. See [1972] Crim LR 236; Lewis [1976] Crim LR 383. CA.
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4 (1970) 55 Cr App Rep 42.
5 But should not the emphasis have been on prejudice to P rather than benefit to D? Cf Welham v DPP [1961] AC

103, [1960] 1 All ER 805, HL.

4-36 Feely, as modified in Ghosh,1 applies in an obtaining offence as in theft. In Feely, Lawton LJ
contrasted the case of the man who takes money from a till intending to repay (presumably before it is missed); and the man
who obtains cash by passing a cheque on an account with no funds, intending to pay funds in to meet the cheque when it is
presented. According to Cockburn2 (overruled in Feely) the first man was dishonest in law whereas:

“the man who passes the cheque is deemed in law not to act dishonestly if he genuinely believes on reasonable
grounds that when it is presented to the paying bank there will be funds to meet it.”

Lawton LJ commented:

“Lawyers may be able to appreciate why one man should be adjudged to be a criminal and the other not; but we
doubt whether anyone else would.”

The man passing the cheque would be acquitted of an obtaining offence on the ground that he does not intend to
deceive,3 so the question of dishonesty would be unlikely to arise. If it did, it would now be a matter for the judgment of the
jury in accordance with Ghosh. But the cases are not indistinguishable for the raider of the till intends to commit a legal
wrong - a trespass against, or a breach of contract with, the owner - whereas the passer of the cheque has no such intention.

Feely was followed in an obtaining case, Greenstein,4 the first prosecution brought in respect of a particular
method of “stagging”. The judge told the jury:

“... this is the first prosecution. It has not yet been decided if what they did did amount to a dishonest criminal
deception and it will be you who will decide the answer to that question.”

But the answer given by the jury is of no authority in any future case, even on exactly similar material facts.
Surely the law should supply the answer to the question whether this practice is lawful or not - just as the law should say
whether it is or is not lawful to obtain a loan by deception with intent to repay in due course. It is not the function of the jury
to make law.

1 Above, para 2-122.
2 [1968] 1 All ER 466, [1968] 1 WLR 281, CA.
3 Above, para 4-20.
4 [1976] 1 All ER 1, [1975] 1 WLR 1353, CA above, para 4-21.

4-37 Though, since Ghosh, the question for the jury would be formulated differently, Greenstein remains
the authority that it is not necessarily a defence to a charge of dishonesty that D did not intend anyone to suffer financial loss.
Where D, who has no money in his bank account and no authority to overdraw, obtains goods by using a cheque card, he
knows that the person from whom the goods are obtained will suffer no financial loss - the loss will fall on the bank. For this
reason, it may be that a charge of obtaining services from the bank will be preferred to one of obtaining goods from the seller;
but it appears that there is evidence of dishonesty towards the seller as well, if he was induced by the deception to part with
his property.1

1 See the discussion of cheque card frauds, above, para 4-07.
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4-38 Suppose that D, by making false statements as to his assets, persuades his bank manager to allow
him to borrow by way of overdraft. Section 16(2) (b) of the 1968 Act says that he is to be regarded as having obtained a
pecuniary advantage. It is now for the jury to decide whether it is a defence that D intended (and was able) to repay the loan
with interest in the agreed time. In a sense he has not obtained a “pecuniary advantage” at all, since he is going to give a full
economic return for what he gets, but that is not necessarily an answer.1 If D, aged 48, applies for an appointment for which
the maximum age is 45, stating that he is 44, he commits the actus reus of the offence if he is appointed (and of an attempt if
he is not). It is for the jury to decide whether he is dishonest if he can say truthfully, “I was the best qualified candidate and
would have earned every penny of my salary if appointed.” It is true that s. 16(2)(c) defines only “pecuniary advantage” and
the advantage must be obtained “dishonestly”; but it is thought that it would defeat the intention behind s. 16(2) if the
meaning given to “dishonestly” excluded these cases.

1 Below, para 4-67.

B. OBTAINING PROPERTY BY DECEPTION

4-39 By s. 15 of the 1968 Act:

“(1) A person who by any deception dishonestly obtains <???>perty belonging to another, with the
intention of permanently depriving the other of it, shall on conviction on indictment be liable to
imprisonment for a term <???> exceeding ten years.

(2) For purposes of this section a person is to be treated as obtaining property if he obtains ownership,
possession or control of it, and ‘obtain’ includes obtaining for another or enabling another to obtain
or to retain.”

(a) The obtaining

(i) For one’s self

4-40 It must be proved that property was in fact obtained. Evidence that, following the representation,
the property would have been transferred to D in the normal course, is not enough. It is not sufficient to prove that D made
dishonest applications to the Department of Employment for unemployment benefit, that the Department’s system was that, in
response to applications, Girocheques produced by computer were sent to the applicants, and that D had never complained of
not receiving a Girocheque: Bogdal v Hall,1 where the court thought it would be unsafe to draw an inference that D had
received any of the cheques - but there was prima facie evidence of an attempt to obtain. There is a sufficient obtaining if D
obtains ownership, possession or control.2 If D is lawfully in possession of P’s goods, for example, as a bailee, and he
dishonestly by deception induces P to sell him the goods, the offence is complete when the ownership passes to D.
Conversely if D by deception induces P to enter into an unconditional contract to sell to D specific goods which are in a
deliverable state, the offence is complete although the goods never leave P’s possession. The ownership in the goods passes
as soon as the contract is made and it is immaterial that the time of payment and of delivery is postponed.3 Similarly if D, by
deception, induces P to transfer to him a bill of lading in respect of goods which are at sea, he will be guilty of obtaining not
merely the bill of lading but also the goods which it represents, for title to them passes on
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indorsement and delivery of the bill. It may be that, in these cases, P will suffer no loss; but it is right that
such conduct should be criminal since it puts P’s property at risk. D has probably obtained a voidable title
to it and, if he can resell to a bona-fide purchaser before P succeeds in avoiding the contract, the bona-fide
purchaser will get an unimpeachable title to the property and P will be permanently deprived of it.
1 [1987] Crim LR 500, DC.
2 It is unnecessary to prove that D obtained the whole of the property mentioned in the

information or indictment, but the sentence should relate only to property proved to have been
obtained: Levene v Pearcey [1976] Crim LR 63, above, para 4-13, fn 6.

3 Sale of Goods Act 1979, s. 18, r. 1.

4-41 It follows that if D, being in a foreign country, say France, sends a letter to England
deceiving P into selling him goods which are in England, D is guilty of obtaining by deception in England
as soon as the property passes to him. It is immaterial that he never sets foot within the jurisdiction. If the
letter arrives within the jurisdiction but does not deceive P, D is liable to conviction in England for an
attempt. This is so even if the letter is lost before it reaches these shores. Though nothing whatever has
happened in England, D intended consequences to occur here and it is to the consequences intended that we
have regard when dealing with attempts (and conspiracy or incitement). The Criminal Justice Act 1993 will
codify this rule when it is brought into force.1

1 Section 3(3) and para 1-19 above. For earlier authorities see Baxter [1971] 2 All ER 359 at 362,
CA, per Sachs LJ. DPP v Stonehouse [1978] AC 55, [1977] 2 All ER 909, [1977] Crim LR 544,
HL and commentary.

4-42 The converse case is where D, in England, sends a letter to P in France, deceiving P
into transferring property in goods to D in France. It was held in Harden,1 a prosecution for obtaining by
false pretences under the Larceny Act 1916, that the English courts had no jurisdiction: the prohibited result
did not occur in England. Harden was doubted by Lord Diplock in Treacy v DPP.2 Lord Diplock thought
that the question would call for re-examination when it arose under s. 15 of the 1968 Act: subject to any
contrary intention of Parliament, the only limitations on the jurisdiction of the courts of the United
Kingdom were those imposed by international comity. The question did arise, apparently for the first time,
in Smith.3 It was held that, even if the obtaining (the transfer of funds from one bank account in New York
to another4) occurred only in New York, the court had jurisdiction on the ground that all the relevant acts
were done in London - the representor and the representee were both here, the representation was made and
the representee was deceived here. Though it was not necessary to decide the point, the court favoured the
opinion that, while possession of the property may have been obtained only in New York, ownership and
control were obtained in England where the transferee was. Proximity may be necessary for control of a
physical object but not of intangible property like a bank account. Possession has a physical element but
ownership is intangible, a bundle of rights which may be held to go wherever the owner goes. These
problems will disappear if and when Part I of the Criminal Justice Act 1993 is brought into force.
1 [1963] 1 QB 8, [1962] 1 All ER 286.
2 [1971] AC 537, [1971] 1 All ER 110.
3 [1996] 2 Cr App Rep 1, 16-21. [1996] Crim LR 329, CA.
4 In the light of Preddy, below, para 4-60, the case is probably wrongly decided but this does not

affect its authority on the jurisdiction point.
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4-43 It may happen that ownership in goods passes from seller to buyer when the goods
are “appropriated to the contract” but the buyer does not get possession until the goods are delivered. The
transfer of both ownership and delivery may be induced by the same deception. It was argued in the sixth
and earlier editions of this book that even if, because of Harden, the transfer in France of ownership was not
an offence triable in England, the subsequent delivery of possession in England was. Whatever the merits of
that argument at the time, it seems unlikely that the delivery of possession, albeit obtained by deception,
can now be regarded as a separate offence. Obtaining the ownership is theft of the goods and Atakpu1 shows
that they cannot be stolen twice. There is no second theft when possession is obtained. Equally, it is thought,
the goods cannot be obtained twice. Though the offence may be committed by obtaining ownership or
control, it is an offence of obtaining the property; and, once obtained, it cannot be obtained again. It is
desirable that there should be consistency between the offences of theft and obtaining property.
1 [1994] QB 69, [1993] 4 All ER 215, CA, above, para 2-46.

4-44 It is enough that D obtains control. So if D, an employee, by deception induces his
employer, P, to entrust goods to D for use in the course of D’s employment, D may be guilty of the offence
though he has obtained not possession of the goods but control or “custody” as this particular relation to
goods is sometimes called.

(ii) For another

4-45 “‘Obtain’ includes obtaining for another or enabling another to obtain or retain.”1 So
if D, by deception, induces P to make a gift of goods to E, D is guilty. That would be a case where D
obtained for another. An instance of D’s enabling another to obtain would be where E is negotiating with P
for the sale of goods by E to P and D deceives P as to the quality of the goods so as to induce him to enter
into the contract with and pay the price to E. Of course E, in these examples, would also be guilty if he was
a party to D’s fraud.
1 Section 15(1). DPP v Stonehouse [1978] AC 55, [1977] 2 All ER 909, [1977] Crim LR 544,

HL.

4-46 The meaning of “enabling another . . . to retain” presents more difficulties. If E is in
possession of P’s goods and D, by deception, induces P to agree to transfer the ownership in the goods to E,
this would be “obtaining for another” and not “enabling another to retain”. The latter provision must be
intended to apply to the situation where D induces P to allow E to retain some interest which E already has,
for, if P is induced to transfer any new interest, this is obtaining for another. There seem to be three possible
cases:

(i) E is P’s bailee at will and D, by deception and with the appropriate intent, induces P
not to terminate E’s possession.

(ii) E is P’s employee and has custody of P’s goods. D, by deception, induces P not to
terminate that custody, again with the appropriate intent.

(iii) E has obtained the ownership of property from P under the terms of a contract
voidable by P. P is proposing to rescind that contract. D, by deception, induces him
to refrain from doing so. It is clear that D has enabled E to retain ownership and
therefore he is to be “treated as” obtaining property.

In case (iii), however, D is probably not guilty of an offence because he did not enable E to retain property
“belonging to another”. P has neither ownership, possession nor control. The question is whether property
can be said to “belong
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to” a person for the purpose of the section where he has nothing more than the right, by rescinding a contract, to resume
ownership of it. The answer to this question seems to be in the negative: P has no proprietary right or interest in the property.1

It is true that s. 15 (2) gives an extended meaning to the words “obtains property” - D is, in the specified circumstances, to be
“treated as obtaining property”, whether he does so or not - but it does not, in terms, extend the meaning of the equally
important phrase, “belonging to another”.2 A right to rescind, it is submitted, is not a proprietary interest.

1 Cf s. 5 (1), above, para 2-55.
2 The meaning given to this phrase by s. 5 (1) (and 4 (1)) applies for the purposes of the Act generally: s. 34 (1)

4-47 It will be noticed that the Act makes no provision for the case where D by deception retains goods
for himself. In most cases this will clearly fall under theft contrary to s. 1 so there will be no problem. In examples (i) and (ii),
above, E, if he has mens rea, will be guilty of theft by “keeping [the property] as owner”,1 and D of aiding and abetting him:
whereas if E has no mens rea, D will be guilty of theft through an innocent agent. But it is improbable that D or E is guilty of
theft in example (iii).

If D is in possession or custody of P’s property and, by deception, he induces P to allow him to retain that
possession or custody as the case may be, with the intention of permanently depriving P of the property, D will be guilty of
theft. If, however, D has acquired ownership and possession of the property from P before deception, it is difficult to see how
he can be said to have appropriated the property of another. Suppose that D has acquired ownership and possession of P’s
property under a contract voidable by P for an innocent misrepresentation committed by D. P is about to rescind the contract
and thus regain his ownership in the goods. D by deception induces him to refrain from doing so, intending to keep the goods
permanently for himself. D can hardly be said to have appropriated the property of another since P has no interest, legal or
equitable, in the property at this time; nor is this obtaining under s. 15 (1).

1 Section 3 (1), above, para 2-03.

(iii) Necessity for specific property

4-48 D cannot be guilty of enabling E to retain, unless there is some specific property which is the
subject of the retention. So if D, E’s accountant, deceives the Inland Revenue Inspector whereby E’s liability to tax is
reduced by 50, no offence is committed under this section. In a sense, of course, D has, by deception, enabled E to retain
property; but it is not the property of another. It is submitted that the provision cannot have been intended to apply to the mere
non-payment of a debt which is all that this is. D would, however, be guilty of an offence under 1978, s. 2 (1) (b).1

1 Below, para 4-95.

(b) Property

4-49 By s. 34 (1) the broad definition in s. 4 (1) applies, and the limitations for the purposes of theft by
s.4 (2)-(4) are inapplicable, to deception. It seems clear, then, that s. 15 extends far beyond the “chattel, money or valuable
security” which could be the subject of obtaining by false pretences under the
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Larceny Act 1916, s. 32. Non-larcenable chattels which were not the subject of false pretences1 may be obtained by
deception. Other cases require more detailed consideration.

1 Robinson (1859) Bell CC 34.

(i) Land

4-50 Land presents peculiarly difficult problems because of the nature of interests in land and the fact
that the terminology of the Theft Act is geared to the traditional subject matter of obtaining by false pretences, namely goods.
Under English law, ownership subsists not in the land itself but in an abstract entity called “an estate”. The freeholder owns
not the land but the fee simple estate in the land, and the leaseholder has a leasehold estate. The land itself may, however, be
possessed. The offence may be committed therefore by obtaining the ownership of an estate in the land or by obtaining
possession or control of the land, provided that there is an intention to deprive the victim permanently of his interest,
whatever it is.

4-51 Where P parts with his estate. There is little difficulty where the owner is induced to convey his
whole estate to the rogue. For example, P, the owner of the freehold, is induced to convey the fee simple to D; or a lessee is
induced to assign his whole leasehold interest to D. An obvious case is where an imposter procures the transference to
himself of trust property or a deceased person’s estate. But there are other cases. Suppose D induces P to sell him land for use
as a coach-station, by agreeing that he will purchase all the petrol he needs for his coach-business from P. D never has any
intention of honouring his promise. If the legal estate in the land is conveyed to D, or if D is given possession before
conveyance, it seems clear that the offence is complete. It may be thought, however, that the offence is complete, at an earlier
stage. The general rule is that when A contracts to sell land to B, an equitable interest in the land passes at once to B. This
arises from the fact that a decree of specific performance will normally be granted for a contract for the sale of land and
“equity looks on as done that which ought to be done”. If the contract is not specifically enforceable, no interest passes.1

When there has been deception, it seems inevitably to follow that the contract is voidable for fraud by the vendor and thus not
specifically enforceable against him.2 If the transaction has got no further than the contract, it seems, then, that D could not be
convicted of the full offence, though he might be convicted of an attempt.

1 Megarry and Wade Law of Real Property (4th edn) 582.
2 Ibid 585.

4-52 Where P creates a smaller estate. The main difficulty arises out of the necessity for an intention
permanently to deprive the owner of the property. Such an intent may be difficult or impossible to discover where the owner
is induced not to part with his whole estate, but to carve some smaller estate out of it. Suppose that D, by deception, induces
P, the owner of the freehold, to grant him a lease of the land for two years. Clearly D does not intend to deprive P
permanently, or indeed at all, of the property which belongs to him - i.e. his freehold interest. Nor, if he intends to vacate the
property after two years, does he intend to deprive P permanently of possession of the land. The position would be the same if
P were himself a lessee whose lease had three years to run and he granted D a sub-lease for two years. These cases look
much the same as
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that of the owner of a ship who charters it for two years. If the charterer has induced the charter by deception but intends to
comply with its terms, he does not commit an offence, because of his lack of intention permanently to deprive. There is a
possible answer to this analogy. A lease of land differs from the letting of a chattel in that an estate in land is created by the
granting of the lease. That estate is regarded in law as a separate piece of property; and D intends that P shall never have that
particular piece of property. The snag about this is that it is impossible to say that the leasehold estate ever “belonged to”, or
could belong to P, the owner of the freehold.1 If it were surrendered to P it would cease to exist as a separate piece of
property and merge in P’s larger interest. The leasehold interest does not exist until the lease is granted - and then it belongs
to D. This case may, however, now be dealt with as an obtaining of services contrary to 1978, s. 1.2

1 Chan Wai Lam [1981] Crim LR 497 (Court of Appeal of Hong Kong) and commentary; of Preddy, below, para
4-60.

2 Below, para 4-75.

4-53 Where P retains his estate but D obtains possession. What is the effect of obtaining possession of
land by deception? If P’s only interest in the land is his possession of it, then, clearly the offence may be committed. For
example, P is a squatter on the land with no title to it other than his actual possession. Even where P has a good title to the
land which he does not lose through the deception, it is thought that the offence will be committed if he is to be deprived of
possession for a period coincident with this interest. For example, D deceives P, who is a lessee of land for two years, to
allow him into possession as a licensee for those two years. P’s leasehold estate continues unimpaired. What then of the case
where D obtains from P, the freeholder, a lease of the land for 99 - or 999 - years? P has not been deprived of his freehold
interest but, fairly clearly, D has an intention to deprive him of possession of the land for the rest of his natural life.1 Is it an
answer that the land will some day revert to some remote successor in title? It is submitted that when the Act speaks of
permanently depriving “another”, it means the living person whose property is taken or obtained; so that if he is never to have
it back in his lifetime, this element of the offence is made out. (So it would be theft if D were to take P’s property, intending to
restore it to P’s executor after his death.) Even if this argument is correct, it provides no answer to the case of the man who
obtains a short lease by deception and there is an awkward question as to where the line is to be drawn; but this too may be
treated as a case of obtaining services contrary to 1978, s. 1.2

1 In Chan Wai Lam [1981] Crim LR 497 (Court of Appeal of Hong Kong) D was held to have no intent
permanently to deprive where he obtained from the Hong Kong government a lease which would have expired
three days before the end of the lease of the New Territories held by the government. Had the lease obtained
been three days longer, it is submitted that there would have been evidence that D would have obtained
possession with intent permanently to deprive. Otherwise he might have been held liable on the de minimis
principle - but the courts are properly reluctant to invoke that principle in criminal cases.

2 Below, para 4-75.

4-54 Where P parts with a portion of his estate. The position is thought to be different where P is
induced to transfer to D parts of his fee simple or other interest. For example, to convey to D the fee simple in the shooting-
rights, or the minerals or to grant D an easement or profit a prendre. Here there is evidence that D does intend to deprive P
permanently of a portion of his freehold interest.
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If D is granted only a lease of the mineral rights, then there is the same difficulty as with grants of other leasehold interests;
but may he be convicted of obtaining the actual minerals which he removes from the land? He certainly intends to deprive P
permanently of these. The difficulty here might be that he is entitled by virtue of the estate which he holds, albeit an estate
voidable for fraud, to take the minerals. The problem is essentially one of remoteness, and some authorities1 suggest that the
obtaining of the minerals may be too remote from the deception. It might well be otherwise, however, in a case where D by
deception obtains not a lease but a mere contractual licence to take the minerals. This would not differ in principle from the
common case of obtaining by deception, where D obtains the property in pursuance of a contract voidable for fraud.

1 See above, para 4-13.

4-55 Where the freeholder obtains from the lessee. It has been seen that the offence is committed if a
lessee is induced to assign his lease. What if he is induced to surrender it to his landlord? P is permanently deprived of his
interest, so there is no difficulty on that score. But is it possible to say that D has obtained property, when P’s estate has
simply ceased to exist? It certainly looks very odd, however, that D, the landlord, should commit no offence when anyone
else in the world who persuaded P to transfer his estate would be so guilty. Perhaps the answer is that D has obtained
possession of the land with intent and P shall have it no more and that is enough. It would be theft, if s. 4 did not exclude theft
of land.

(ii) Things in action

4-56 Things in action and other intangible property (e.g. patents) are clearly property so that D commits
an offence under s. 15 (1) if, by deception, he causes P to transfer his book debts, his copyright or patent to him.

An equitable assignment of a thing in action requires no formality.

“Where there is a contract between the owner of a chose in action and another person which shows a clear
intention that such a person is to have the benefit of the chose, there is without more a sufficient assignment in
the eye of equity.”1

Although, as with land, this result is said to follow from the principle that equity looks on as done that which
ought to be done,2 it does not depend on the availability of specific performance, for it is immaterial that no consideration is
given by the assignee.3 The assignment will be complete and the thing obtained be deception, notwithstanding the fraud. A
purported assignment of a future thing in action can operate only as a contract to assign. One who, by deception, induces such
an “assignment” will be guilty of an attempt to obtain by deception. If he gave consideration then, on the thing coming into
existence, the full offence will be complete.

1 Cheshire, Fifoot and Furmston Law of Contract (12th edn) 507. “Chose” is a synonym for “thing”.
2 Ibid 506.
3 Ibid 511-514.

4-57 Cheques.1 If Q draws a negotiable cheque in favour of P for consideration supplied by P, P owns
the thing in action represented by the cheque. If D then deceives P into negotiating it to him, D has obtained the thing in
action. The right to sue Q on the cheque has been transferred from P to D. If, on the other
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hand, D deceives P into drawing a cheque in D’s favour, he cannot be guilty of obtaining the thing in
action.2 It never belonged to P - he could not sue himself - it was a new item of property which, from the
moment of its creation, belonged to D.3

The fact that D is not guilty of obtaining the thing in action does not, however, mean that he
cannot be convicted of obtaining the cheque. The piece of paper on which the cheque is written will, as D
presumably knows, be returned to P’s bank when, as D intends, he presents it. But the cheque, the tangible
thing, is more than a mere piece of paper. It is a valuable security, property which could be obtained by false
pretences under the Larceny Act 1916 before there was any possibility of committing an offence by
obtaining things in action or other intangible property. The cheque, whether it creates a thing in action or
not,4 is a valuable thing because it is, in effect, a key to the drawer’s bank balance. When it is presented and
cancelled, it ceases to be a valuable security. Even if D does not intend to deprive P permanently of the
piece of paper, he does intend to deprive him permanently of the valuable security. The old case of Danger,5
however, appears to decide that nothing has been obtained from P. D produced to P a bill of exchange, duly
stamped, signed by himself as drawer and payable to himself and, by false pretences, induced P to accept
the bill by writing his name across it. It was held that P had no property in the document as a security or
even in the paper on which it was written, so D had not obtained property belonging to another. Later
cases,6 however, suggest, or are explicable only on the basis, that the crucial fact was that P had no property
in, or probably even possession of, the piece of paper. All that Danger obtained was the act of signing the
paper, and a signature could not be described as property. Where the bill paper or cheque form belongs to P
- he owns it or is in possession of it - and is signed and delivered by P, D obtains a tangible thing belonging
to P - a valuable security.
1 See J. C. Smith, “Obtaining Cheques by Deception or Theft,” [1997] Crim LR 396, and para 2-

140, above.
2 He is probably guilty of procuring the execution of a valuable security. Below, para 6-14.
3 Preddy [1996] AC 815, [1996] 3 All ER 481, HL, below, para 4-60. Issuing the cheque is not an

assignment of part of the thing in action consisting in the debt owed by P’s bank to P. because
the holder of a cheque cannot sue the bank on the cheque; Bills of Exchange Act 1882, s. 53 and
Schroeder v Central Bank of London Ltd (1876) 34 LT 735.

4 Cheques create things in action only if given for valuable consideration - i.e. any consideration
sufficient to support a simple contract or an antecedent liability: Bills of Exchange Act 1882. s.
27 (1). A cheque given without consideration - a birthday present - does not create a thing in
action but is, it is submitted, a valuable security - it gives access to the drawer’s bank balance.

5 (1857) 7 Cox CC 303, discussed by J.C. Smith [1997] Crim LR 401.
6 Governer of Brixton Prison, ex <???> Stallmann [1912] 3 KB 424, DC; Pople [1951] 1 KB 53,

sub nom Smith [1950] 2 All ER 679; Rozeik [1996] 1 Cr App Rep 260, CA; Carezana [1996]
Crim LR 667, CA, to name but a few.

4-58 Obtaining a cheque from a corporation. It was held in Rozeik1 that where it is
alleged that D obtained a cheque from a limited company, it must be proved that a person whose state of
mind was that of the company was deceived. This goes too far. The only question is whether the property
was obtained in consequence of the deception of any person.2 Possession may be obtained from any person
who has possession, whether he is the owner or not. Ownership may be obtained from a person who has, or
who has power to give, ownership. A thing in action can be obtained only from a person who has the power
to transfer a thing in action. In Rozeik the managers who signed the the company’s cheques were the proper
persons, and the only persons with authority, to do so
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and they were not deceived because they knew that the representations were false.3 The case was decided
before the decision of the House of Lords in Preddy, so the assumption (which we now know to be wrong)
was that the thing in action which D obtained from the company was property “belonging to” the company.
The only persons who could grant the thing in action were not deceived so it was not obtained by deception.
It was irrelevant for this purpose that other employees might have been deceived into putting the cheques
before the managers for signature or preparing inaccurate accounts.4 After Preddy, the question now, it is
submitted, is whether D obtained the valuable security - the instrument, a tangible thing - by deception. If it
was handed to him by the managers, he did not. But if he deceived any other employee, for example, a
receptionist or messenger, into handing over the cheques, he obtained them by deception, just as he would if
he obtained any money or chattel belonging to the company in that way. It is immaterial that the person
giving possession had no authority to do so.5

1 [1996] 1 Cr App Rep 260, [1996] Crim LR 271, CA, doubted by Blackstone’s CP, B5.18.
2 Arlidge and Parry, 4-104 to 4-108.
3 Surprisingly, they were not, or had to be treated as if they were not, parties to the fraud.
4 Archbold. 21-198a takes a different view: “it was critical to the success of his scheme that all the

employees in the chain thought that they were processing ordinary bona-fide applications, i.e.,
that they were deceived.” Certainly, but no property was obtained until the managers signed the
cheque - and they knew the truth. The obtaining was not the result of those deceptions. The
intervention of the managers broke the chain of causation. It would be different if the manager
was unaware of the falsity. Cf Arlidge and Parry, 4-106. It is unlike Kovacs (1974) 58 Cr App
Rep 412, CA where, because O is deceived, an obligation to deliver is imposed on P. No
obligation was imposed on the managers.

5 The statement in Smith & Hogan, 569-570, requires qualification.

(c) Belonging to another

4-59 Property “belongs to another” for the purposes of this section if the other has
possession or control of it or any proprietary right or interest in it except an equitable interest arising only
from an agreement to transfer or grant an interest.1 Thus, the owner may be guilty of obtaining his own
property by deception where, by deception, he dishonestly induces another to give up his lawful possession
or control of that property. Suppose that D has pledged his clock with P as security for a loan and, by
deception, he induces P to let him have the clock back again, intending neither to restore it nor to repay the
loan.2 The case where D, by deception, induces his servant, P, to surrender custody of D’s goods is more
doubtful. Even if D has a dishonest intention - for example, to charge P with having stolen the goods3 - he
may be guilty of no offence because he has a right to require P to return the goods at any time.

If D is entitled under the civil law to have his property back again, but P declines to deliver it, it
is submitted that D commits no offence by recovering possession by deception. Suppose D has made P a
bailee at will. He terminates the bailment by demanding the return of the property. On P’s refusal to restore
it, D obtains it by deception. In most cases, of course, D will have a claim of right which will negative
dishonesty; but, even if he does not, it is submitted that it ought to be held that there is no actus reus in such
a case. It would generally be incongruous that a man should be guilty of an offence under the criminal law
in obtaining property which, by the civil law, he is entitled to have.4 It is true that the manner of exercising
such a right has been held to justify the intervention of the criminal law formerly, where a right of entry on
to premises was exercised by violence or threats,5 in blackmail,6 and demanding
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property on a forged instrument contrary to s. 7 of the Forgery Act 1913.7 Though the attempt to recover
property is an essential part of these offences, it is evidently the use of the force, of the menace and of the
forged instrument which is the gist of the offence. It might be argued that deception should fall into the
same category. Deception, however, is less socially dangerous than force and does not attract that revulsion
which nowadays attaches to blackmail. Demanding on forged instruments is less easily distinguishable; but
like blackmail, it is an offence the gist of which is the demand. In the present case, the gist of the offence is
the obtaining of property belonging to another: and, as against D, it ought not to be said that property
belongs to P merely because P is in possession of it, if D is entitled to recover possession from him.

If, in the example given above, D had not terminated the bailment, the answer might be different.
If he were then to recover possession by deception and with a dishonest intent - for example, intending to
charge P with having lost the property - he should be guilty.8

1 The definition of “belonging to another” in s. 5(1) (above, para 2-55) applies to s. 15: see s. 34
(1), below, p. 273.

2 Cf Rose v Mart [1951] 1 KB 810, [1951] 1 All ER 361, above, para 2-57.
3 Cf Anon (undated) 2 East PC 558; Smith (1852) 2 Den 449.
4 Cf Wheeler, above, paras 2-44, 4-32.
5 Criminal Law Act 1977, Part II, Smith & Hogan 801 (6th edn) 812.
6 Below, para 10-15.
7 Parker, above, para 4-33, fn 10. See Smith & Hogan 682.
8 Cf the corresponding case in theft, and Turner (No 2), above, para 2-58.

(d) Something belonging to D must be transferred to P

4-60 The offence is not committed unless something which belongs to P before the
deception is transferred to D in consequence of it. In Preddy,1 the House of Lords, reversing the Court of
Appeal, held that where D dishonestly and by deception procures a transaction whereby P’s bank account is
debited by £X and, consequently, D’s bank account is credited by £X, D is not guilty of obtaining property
“belonging to” P. The effect is exactly the same as if D had obtained £X belonging to P but, in law, nothing
which formerly belonged to P now belongs to D. A thing in action2 belonging to P (the indebtedness of P’s
bank to P) has been diminished (or perhaps extinguished) and a different thing in action (the indebtedness
of D’s bank to D) has been enlarged (or perhaps created). This is the effect when funds are transferred
between bank accounts, as is now common, by telegraphic transfer or CHAPS order. The decision caused
consternation because of the many frauds, particularly “mortgage frauds”, which had been and were being
prosecuted, it now appeared wrongly, under s. 15. The Law Commission speedily produced a Report and
draft Bill3 which rapidly became the Theft (Amendment) Act 1996, filling the lacuna exposed by Preddy
with a new s. 15A of the 1968 Act creating an offence of obtaining a money transfer by deception.4

1 [1996] AC 815, [1986] 3 All ER 481, HL.
2 Cf para 2-105, above.
3 Offences of Dishonesty: Money Transfers, Law Com No 243 (1996).
4 See below, para 4-64.

(e) The mens rea of obtaining property

4-61 The constituents of the mens rea are:
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(i) Deliberation or recklessness in making the deception.1
(ii) Dishonesty.2
(iii) Intention permanently to deprive.3
(iv) An intention, with or without a view to gain, to obtain property.
Constituents (i) and (ii) have been sufficiently examined above. Of (iii), it need be added only

that the s. 6 meaning of the term applies for the purposes of s. 15 with the necessary adaptation of the
reference to appropriation.4

1 Above, paras 4-15 to 4-16.
2 Above, paras 4-33 to 4-38.
3 Above, paras 2-125 to 2-144.
4 Section 15(3).

4-62 There is no provision corresponding to that for theft that “it is immaterial whether the
appropriation is made with a view to gain . . .”.1 It can hardly be doubted, however, that no further element
of this nature is required in addition to the elements of mens rea described above. The draftsman perhaps
took the view that the intention to obtain property, which is implicit in the subsection, in itself constituted a
view to gain so2 that any further express requirement would be superfluous. The terms of the Act make it
clear that if D appropriates P’s diamond and throws it into a deep pond, intending to deprive both P and
himself permanently of it, he is guilty of theft. It does not, in express terms, say that D is guilty of deception
if he obtains the ownership in or possession of P’s diamond by deception with the intention of throwing the
diamond into the pond and depriving P and himself permanently of it. It is submitted, however, that the
obtainer of the diamond would be guilty of obtaining by deception. It is desirable that the same principles
should govern s. 15 as s. 1.

1 Section 1(2), above, para 2-113.
2 See below, para 4-63.

4-63 It is submitted that an intention to obtain property for oneself or another is a
constituent of the mens rea. The actus reus of the offence is not committed where D, dishonestly and by
deception, causes P to be deprived of his property but neither D nor anyone else obtains it. An intention to
deprive another of property is therefore not a sufficient mens rea for the offence.

If D dishonestly tells P that a work of art owned by P is obscene, that it is being looked for by the
police and that the best thing he can do is to burn it, D is not guilty of an offence under the section if P
complies.1 Suppose then, that D’s object is to cause loss to one person, but that this will, incidentally, bring
profit to another. For example, D induces P to exclude E from his will by telling P false stories of E’s
misconduct. D does not know or care who will profit as a result of E’s exclusion from the will. Someone
almost certainly will. Suppose that P, having substituted S’s name for E’s, dies and the executors pay the
legacy to S. There is no doubt that D has dishonestly obtained property by deception for S. The actus reus is
complete. Is it a defence for D to say that he did not intend to obtain property for anyone, that his only
intention was to ensure that E did not benefit and that he would have been perfectly content with the
outcome if P had decided to spend all his money in his lifetime?

It is arguable that the essence of the offence is the obtaining of property; that, in this example,
the obtaining of the advantage is merely incidental to the fulfilment of D’s plan and that, accordingly, D
should not be guilty. If he were to be convicted, the iniquity of his conduct (when he came to be sentenced)
would be found to lie in his malicious deprivation of E; but that is not an




