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In Paragraph 11 of the Information Paper, the Law Society is stated as supporting the
recommendations of the Law Reform Commission (LRC).  In this respect, it is useful to note
the background of the present proposal.

Background

Consultation on the subject dates back to 1995 when the LRC issued a Consultation Paper
whereby the defects of the existing offences relating to fraudulent behaviour under both the
Theft Ordinance and the common law offence of conspiracy to defraud were highlighted.
The Consultation Paper recommends the creation of a new offence of fraud and the abolition
of the common law offence of conspiracy to defraud.  The paper also proposes the new
statutory offence to be constituted where a person by deceit induced another to commit an act
or make an omission resulting in prejudice to a person other than the fraudster, or benefit to
the fraudster.  The proposal then is that the two elements of “prejudice” or “benefit’ should
not be restricted to financial or proprietary gain or loss.

As a result of responses received through the consultation process and concern expressed by
various interested bodies concerning the ambit of the new statutory offence, the proposal was
revised and reflected in LRC’s Report (“the Report”) in July 1996.  In the Report, the
proposed offence was amended to restrict the statutory offence of fraud to “financial or
proprietary” prejudice or benefit.

The Society would stress that it is on the basis of the recommendations put forward in the
Report that the Society provided its “general” support to the idea of the creation of a
substantive offence of fraud.  However, it should be noted that such support is a qualified
one.  A Fraud Bill (since lapsed) was introduced by the Administration in October 1996 and
considered by a Bills Committee.  That Bill, however, lapsed on the dissolution of LegCo on
30 June 1997.  Copies of the lapsed Bill and comments submitted by the Society are
respectively annexed as Annexures A and B.

The Society was approached by the Administration in August 1998 on the proposal to
reintroduce a Fraud Bill (2nd draft) in the current session of the Legislative Council.  A copy
of the 2nd draft Bill is annexed as Annexure C.  However, the Committee notes with
concern two material changes made in the second draft Fraud Bill:

(1) the offence of fraud is not restricted to cases involving financial/proprietary
benefit/prejudice; and

(2) instead of being abolished, the common law offence of conspiracy to defraud has been
expressly retained.
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The Society’s Concerns on the 2nd Draft Fraud Bill

The Society’s concerns with the 2nd draft Fraud Bill relate to the following:

1. Express preservation of the Common Law Offence of Conspiracy to Defraud

The common law offence of conspiracy to defraud is fraught with confusion and
capable of unjust application.  The original intention of introducing a substantive
offence of fraud is to remove any confusion created in law by the common law offence.
The Law Society submits that with the retention of the common law offence and the
creation of a new statutory offence of fraud, the original intention of the Bill will be
frustrated, resulting in more confusion.

2. The lack of any proper definition of “deceit” and “benefit/prejudice” both being
important elements constituting the offence of “fraud”.

The Committee has expressed dissatisfaction with the lack of clear definitions for the
concept of “deceit”, “benefit” or “prejudice” which constitute the main elements of the
offence of “fraud”.  Although definitions of these concepts appear in the proposed
amendments to the Theft Ordinance, those definitions do no more than repeat the very
terms being defined and can hardly be considered as definitions at all.  The
Committee considers it inappropriate for such important concepts to be left to the
common sense interpretation of the judge and the jury.

3. The wide ambit of the statutory offence and its possible intrusion into the civil arena

As drafted, the new offence of fraud does not appear to be restricted to cases involving
financial/proprietary benefit/prejudice in the criminal arena, nor has the element of
“dishonesty” been built into the definition of fraud.  The statutory offence could thus
be interpreted to apply to civil or commercial activities and innocent activities may
easily be caught.  Representatives of the Administration have acknowledged such
problem in the joint meeting with the Committee but suggested that the public could
rely on the good integrity of the prosecution as a proper safeguard.  The Committee
considers such suggestion to be hardly desirable.

4. The possibility of overlap between the common law and statutory offences

The Committee notes that there will be two offences, one common law and one
statutory which appear to overlap but carry different penalties.  In real life situations,
such complications will provide too much latitude to the enforcement agencies to enter
into “fishing expeditions”.
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The Committee was taken aback by the unilateral changes made not only to the formulation of
the statutory offence, but also the decision to retain the common law offence.  A meeting
took place with representatives of the Administration on 12 October 1998 when members of
the Committee voiced their concerns.  The Administration stated the following reasons for
the changes in the 2nd draft Fraud Bill:

(1) They believe that the new offence of fraud, being a general offence, should not be so
restrictive as to exclude cases where no financial/proprietary benefit/prejudice exists;
and

(2) If the common law offence is repealed, cases where no deceit as defined under the 2nd

draft Bill, which are presently covered under the common law offence of fraud, will
escape prosecution.

The Committee believes that the approach taken by the Administration in introducing the 2nd

draft Fraud Bill is a “filling in the gap exercise”.  This course of action is inconsistent with
one of the main objectives of law reform, which is to provide more certainty in law.

Subsequently, the Administration informed the Committee that the proposal to create a new
statutory offence of fraud would be implemented by amending the Theft Ordinance.  The
Society therefore restates its view on the 2nd draft Fraud Bill in relation to the proposal to
amend the Theft Ordinance.

The Law Society of Hong Kong
16 November 1998
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