Administration’s Response to Concerns raised on 23 September 1999
by Members of the Bills Committee
on Elections (Corrupt and Illegal Conduct) Bill

Clause 21
C1:

Members note that the words “advantage” and “reward” are
used in different contexts, i.e. the former is used under
subclauses (1) and (2) and the latter under subclause (3).
“Advantage” is a defined term in the Bill but “reward” is not.
The Administration is requested to explain the difference in
meaning between the two terms and how they operate in the
contexts of the respective subclauses. As there are similar
references in clauses 7 and 11, the Administration is also
requested to review the drafting of these clauses to achieve
consistency.

A1:

We will put forward an amendment to clause 21 to remove any
inconsistency. We will provide details of the amendment to the
Committee as soon as practicable.

Clause 23
C2:

Notwithstanding the Administration’s proposal to amend the
definition of election advertisement, a member reiterates her
concern that commentaries made by third-party individuals
or organizations on candidates might infringe clause 23(1).
The Administration is requested to consider the need to
introduce a defence clause of “public interest” or “with
reasonable excuse” to exempt such independent third-parties
from the offence provisions in clause 23(1).

A2:

To ensure a level playing field for all candidates, it is essential
that all expenses incurred for promoting or prejudicing the
election of a candidate must be accounted for. If a defence of
“public interest” or “reasonable excuse” is provided in clause
23(1), a person other than the candidate may, without the
candidate’s consent or authority, incur election expenses for
promoting the candidate or for prejudicing another candidate.
This would create a major loophole which would result in
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unfairness for other candidates as the amount spent would not be
counted towards the maximum election expenses that can be
incurred by the candidate and would not have to be accounted for
in any return of election expenses. Moreover it is already
provided in clause 31 that a person can apply to the Court for an
order to relieve him from penalties if he engages in an illegal
conduct due to inadvertence or some other reasonable cause.
Hence, it is neither appropriate nor necessary to include the
proposed proviso in clause 23(1).

C3:

The Administration is requested to provide information on
whether prosecutions have been brought under the CIPO for
an offence of unauthorized election expenses and if so, the
outcome of such cases; and cases of a person or a candidate
making an application to the Court for an order under
section 26 of CIPO (an equivalent of clause 31) to except
innocent acts in relation to unauthorized expenses.

A3:

In the 1998 LegCo election, a person was charged with incurring
election expenses for a candidate in the Financial Services
Subsector election without authorization.
He was fined
$100,000 by the court. There was no such prosecution in the
1995 LegCo election and the 1994 DB election.
Since an application for an court order under section 26 of CIPO
is made by a person to the court directly, we do not have
statistics on the number of these applications. As far as we
know, in the 1998 LegCo election, there was one application in
relation to failure to declare election expenses arising from an
election advertisement placed in the newspaper. We do not
have information for the 1995 LegCo election and the 1994 DB
election.
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Clause 25
C4:

The Administration is requested to provide information on
any precedent cases of complaint or prosecution brought
under clause 25.

A4:

According to information available, there was one complaint of
false information on withdrawal of candidature in the 1994 DB
election, but with no prosecution. There was no such complaint
in the 1995 and 1998 LegCo elections. However, in the 1998
LegCo election, there was one complaint in which reference to a
particular candidate on a list was still included in an election
advertisement after that candidate had withdrawn his nomination.
After investigation, it was found that the election advertisement
was distributed before that candidate’s withdrawal. Clause 25(1)
is a new provision to cater for such a scenario.

Clause 27
C5:

The Administration is requested to review the construction of
clause 27(1) - (4), having regard to comments made by the
Chairman.

A5:

We will put forward an amendment to clause 27 to address the
Chairman’s concern.

C6:

Some members express concern about the practical
difficulties to obtain consent in writing for inclusion of a logo,
name or pictorial representation in an election advertisement
as required under clause 27(3). The Administration is
requested to advise on previous cases of complaint or
prosecution, if any, against people for committing an offence
which is the subject of clause 27(1) and (2); and to provide
the relevant details (including samples of pictorial
representations giving rise to the complaints or prosecutions)
for members’ consideration.

A6:

According to information available, the number of complaints
relating to false claim of support in previous elections are as
follow -
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1994 DB election
1995 LegCo election
1998 LegCo election

No. of complaints

No. of prosecution

41
12
5

1
0
0

As explained at the meeting on 23 September 1999, clause 27(5)
is a new provision to deal with the use of disclaimer in an
election advertisement. In the 1998 LegCo election, a candidate
showed the names of his subscribers in his election
advertisement without obtaining their written consent. The
candidate also included a sentence “Also, their nomination does
not constitute support under section 17 of the Corrupt and Illegal
Practices Ordinance (Cap. 288) and should under no
circumstances be regarded as such.” in small print in the election
advertisement . A copy of the election advertisement is at the
Annex.

C7:

The Administration is requested to review the drafting of
clause 27(9) as the meaning of the Chinese version is different
from that of the English version.

A7:

We will put forward an amendment to clause 27(9) to address
Members’ concern.
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