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Clerk to Subcommittee
Legislative Council Secretariat
Legislative Council Building
8 Jackson Road
Central
Hong Kong

(Attn: Mrs Sharon Tong)

Dear Mrs Tong,

Subcommittee on
Resolution under the Immigration Ordinance

Meeting on 8 July 1999

Thank you for your letter dated 5 July 1999.

I attach the following documents (in both Chinese and English) for your
distribution to Members of the Subcommittee on Resolution under the Immigration
Ordinance -

(a) the documents on which the proposed amendments set out in the Resolution are
based (the list of documents is not necessarily an exhaustive one). They include -

(i) the Opinions of the Preparatory Committee (PC) on Article 24(2) of the
Basic Law given in August 1996 (Annex A);

(ii) the NPC Resolution of 14 March 1997 endorsing the Report of the Chairman
of the PC on the work of the PC, which mentions the PC’s Opinions (Annex
B);

(iii) the press statement dated 13 April 1997 issued by the Hong Kong & Macau
Affairs Office on the right of abode issue (Annex C);
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(iv) the statement of the Director of Immigration made at the Lego Security

Panel meeting dated 14 April 1997 on the consensus that was reached in the

JLG on the right of abode issue (Annex D);

(v) the Immigration Department’s booklet on right of abode issued in 1997

recording its understanding of the census of the Joint Liaison Group on the

right of abode issue (Annex E);

(vi) the interpretation of Articles 22(4) and 24(2)(3) of the Basic Law given by

the Standing Committee of the National People’s Congress on 26 June 1999

(Annex F).

(b) a background note on arrangements for Hong Kong born Chinese nationals to

acquire Hong Kong permanent residents status and right of abode in Hong Kong

(Annex G) (its Chinese version to follow); and

(c) an information note on the application and verification procedures for a

Certificate of Entitlement (Annex H).

Please be informed that there will be no changes to the attendance list for the

Subcommittee’s committee to be held on 6 July 1999.

Yours sincerely

(Miss Cathy Chu)

for Secretary for Security

Encl.































Annex D

Statement by Director of Immigration

To the LegCo Security Panel at its meeting dated 14.4.97

In past discussions with the Chinese side, we have reached a large measure of

consensus on the interpretation of Article 24 of the Basic Law and the implementation

arrangements.

2. The consensus is summarised as follows -

With regard to Chinese citizens:

(a) Under Article 24(2)(1) of the Basic Law, Chinese citizens born in Hong Kong

before or after the establishment of the HKSAR will qualify for right of abode.

This means that in order to qualify for this right, those Chinese citizens should be

born in Hong Kong to parents (both or either one of them) who had the right of

abode or unconditional stay in Hong Kong at the time of their birth or any time

thereafter;

(b) Under Article 24(2)(2), Chinese citizens who have ordinarily resided in Hong

Kong for a continuous period of not less than seven years before or after the

establishment of the HKSAR will qualify for right of abode. This means Chinese

citizens who have, at any time before or after 1 July 1997, ordinarily resided in

Hong Kong continuously for not less than 7 years. Persons employed as contract

workers under any Government Importation of Labour Schemes, illegal

immigrants, detainees and refugees will not be regarded as ordinarily resident in

Hong Kong;

(c) Under Article 24(2)(3), persons of Chinese nationality born outside Hong Kong of

those residents listed in categories (1) and (2) will qualify for right of abode. This

means Chinese citizens born outside Hong Kong to parents (both or either one of

them) who are Chinese citizens and had the right of abode in Hong Kong at the

time of their birth.
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With regard to persons not of Chinese nationality :-

(d) Under Article 24(2)(4), persons not of Chinese nationality who have entered

Hong Kong with valid travel documents, have ordinarily resided in Hong Kong

for a continuous period of not less than seven years and have taken Hong Kong as

their place of permanent residence before or after the establishment of the

HKSAR will qualify for right of abode. This means:-

(i) the 7-year continuous ordinary residence must be “immediately before” the

date on which such persons apply for the right of abode;

(ii) persons in this category will be required to make a declaration to demonstrate

that they have taken Hong Kong as their place of permanent residence. The

criteria used in determining whether a person has taken Hong Kong as his

place of permanent residence include, for example, whether he has a habitual

residence in Hong Kong; whether his principal family members (spouse and

minor children) are in Hong Kong; whether he is able to support himself

without assistance from public funds; whether he has any outstanding tax

liabilities or such other grounds as may be relevant to the declaration;

(iii) persons making the declaration will have to provide the required information

to the Immigration Department for assessment. If the information is

subsequently found to be untrue, the HKSAR Government shall, in

accordance with the law, revoke their right of abode and cancel their

permanent identity cards;
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(iv) persons who have acquired the right of abode under Article 24(2)(4) but have

subsequently been continuously absent from Hong Kong beyond the

prescribed period will lose their right of abode. However, they will be given

the right to land enabling them to enter Hong Kong and to live, study or work

in Hong Kong freely without any restrictions. After they have completed 7

years’ residence in Hong Kong, they can re-acquire the right of abode if they

are able to satisfy the requirements in Article 24(2)(4);

(v) apart from contract workers under the Government Importation of Labour

schemes, illegal immigrants, detainees and refugees, imported domestic

helpers will also not be regarded as ordinarily resident in Hong Kong;

(vi) In respect of the prescribed period of absence, an announcement made by the

Hong Kong and Macao Affairs Office of the State Council said that the

length should be 3 years. Persons who are temporarily overseas for study or

work etc. will be regarded as ordinarily resident in Hong Kong and hence

will not be considered as absent from Hong Kong for the purpose of counting

the prescribed period of absence;

(e) Under Article 24(2)(5), persons under 21 years of age born in Hong Kong of those

residents listed in category (4) before or after the establishment of the HKSAR

will qualify for right of abode. This means persons under 21 who are not of

Chinese nationality and both or one of whose parents had the right of abode under

paragraph (d) above. In a statement made by the Hong Kong and Macao Affairs

Office of the State Council, it was said that this category of persons would have to

requalify for the right of abode under Article 24(2)(4) of the Basic Law when they

reach the age of 21;
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(f) Under Article 24(2)(6), persons other than those residents listed in categories (1)

to (5), who, before the establishment of the HKSAR, had the right of abode in

Hong Kong only will qualify for right of abode. This means persons who,

immediately before 1 July 1997, had the right of abode in Hong Kong but not

elsewhere. They will be required to make a declaration to this effect. We note that

the Hong Kong and Macao Affairs Office’s announcement has said that if such

persons have acquired the right of abode in another country, they would lose their

right of abode in Hong Kong if they have been continuously absent from Hong

Kong for 3 years.

With regard to returning emigrants (i.e. ethnic Chinese Hong Kong residents who have

emigrated and held foreign passports),

(i) The Standing Committee of the Chinese National People’s Congress passed an

important piece of legislation, known as the “Interpretation of Chinese Nationality

Law when applied in the HKSAR” (the Interpretation), on 15 May 1996. Under

the Interpretation, all Hong Kong residents of Chinese descent who were born in

the mainland of China or Hong Kong, and others who fulfil the criteria for

Chinese nationality laid down in the Chinese Nationality Law, are Chinese

citizens. Those who have settled abroad and acquired a foreign nationality can

apply to change their nationality by making a declaration of change of nationality

to the Immigration Department after 30 June 1997. Those who have made that

declaration will be treated as foreign nationals, and will enjoy consular protection

while in Hong Kong or China. Those who choose not to make that declaration

will be treated as Chinese citizens irrespective of whatever travel documents they

used on entering Hong Kong, but they may use their foreign passports for

travelling abroad.

(ii) Returning emigrants who choose to remain as Chinese citizens will retain the

right of abode in Hong Kong even if they are absent for long periods;
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(iii) For returning emigrants who choose to be treated as foreign nationals:-

 Those who are settled or have returned to settle in Hong Kong before 1 July

1997 can retain the right of abode in Hong Kong;

 The Hong Kong and Macao Affairs Office of the State Council stated in the

announcement made on yesterday that, those who return to settle in Hong

Kong within 18 months from 1 July 1997 could retain their right of abode;

 The announcement also stated that an emigrant who returns to settle in Hong

Kong after 30 June 1997 but has not been continuously absent from Hong

Kong beyond a period of 3 years immediately before the date when he

returns to settle in Hong Kong could also retain his right of abode;

 Those who lose their right of abode will be given the right to land enabling

them to enter Hong Kong and to live, study or work in Hong Kong freely

without any restrictions. (The same status as described under (d)(iv).)

3. It has also been agreed that a person will be regarded as “settled” in Hong Kong if

he is ordinarily resident in Hong Kong and not subject to any restriction on the period of

stay in Hong Kong. A person is not required to be physically present in Hong Kong on 30

June or 1 July 1997 to prove that he is settled in Hong Kong. If he is not settled in Hong

Kong and has no plans to do so, there is little point in returning to Hong Kong a few days

around the time of the handover. Persons who are temporarily overseas for study or work

etc. will be regarded as ordinarily resident in Hong Kong and hence will not be considered

as absent from Hong Kong for the purpose of counting the prescribed period of absence.
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4. As S for S has just stated, most of the key substantive issues have now been

resolved. Although a few issues remain outstanding, we believe that these issues are of

technical nature and are not difficult to resolve. In a spirit of co-operation, we have put

forward constructive proposals to the Chinese side. We hope that they will adopt the same

positive attitude and revert as soon as possible. This will enable us to provide certainty to

the people and those who are currently overseas.







































Annex G

Background Note on Arrangements

for Hong Kong Born Chinese Nationals

to acquire Hong Kong Permanent Resident Status

and Right of Abode in Hong Kong

A Chinese national born in Hong Kong before 1 January 1983

He was a “British subject: citizen of the United Kingdom & Colonies” under section 4 of

the British Nationality Act (BNA) 1948 by birth in Hong Kong.

Section 4 provided that “‥every person born within the United Kingdom and Colonies

after the commencement of this Act (i.e. 1 January 1949), shall be a citizen of the United

Kingdom and Colonies by birth…‥”.

He was a Hong Kong belonger under section 2(1) of the then Immigration Ordinance

(repealed on 1 July 1987) and, by virtue of section 8(1)(a) of the same Ordinance, had the

right to land in Hong Kong.

A Hong Kong belonger was then defined as “a British subject who was born in Hong

Kong…‥”.

On 1 January 1983, he became a British Dependent Territories citizen (BDTC) under

section 23(1)(a) of the BNA Act 1981 that came into force on 1 January 1983. He retained

his Hong Kong belonger status under the First Schedule to the Immigration Ordinance

(effective on 1 January 1983 to tie in with the coming into force of the BNA 1981).

On 19 December 1984, the Sino-British Joint Declaration on the Question of Hong Kong

was signed. Under paragraph XIV of Annex I to the Joint Declaration, certain categories of

Chinese nationals would acquire the status of Hong Kong permanent resident and have the

right of abode in Hong Kong.

On 1 July 1987, the terms “right of abode” and “Hong Kong permanent resident” were

introduced in the Immigration Ordinance.



He became a Hong Kong permanent resident under the amended First Schedule (later

amended to read Schedule 1) to the then Immigration Ordinance and, by virtue of section

2A of the same Ordinance, had the right of abode in Hong Kong.

On 1 July 1997, the BNA 1981 ceased to have effect in Hong Kong.

On 1 July 1997, Schedule 1 to the Immigration Ordinance was amended by the Immigration

(Amendment) (No.2) Ordinance 1997. He retained his Hong Kong permanent resident

status.

A Chinese national born in Hong Kong between 1 January 1983 and 30 June 1987

He was a BDTC under section 15(1) of the BNA 1981 if at the time of birth, his father or

mother was a BDTC or settled in Hong Kong.

Section 15(1) provided that “a person born in a dependent territory after commencement

(i.e. 1 January 1983) shall be a BDTC if at the time of the birth, his father or mother is a

BDTC or settled in a dependent territory”.

The term settled” was defined in section 50(2) of the BNA 1981 as “(references to this Act

to a person being settled in a dependent territory are references to his being ordinarily

resident in that territory without being subject under the immigration laws to any restriction

on the period for which he may remain....”.

Section 50(9) of the BNA 1981 provided that “..for the purposes of this Act, the

relationship of mother and child shall be taken to exist between a woman and any child

(legitimate or illegitimate) born to her, but ... the relationship of father and child shall be

taken to exist only between a man and any legitimate child born to him,”

If he did not acquire the BDTC status at the time of his birth, he was entitled to be

registered as a BDTC, on or before 31 March 1996 (the last application date), under section

15(3) of the BNA 1981 before he attains the age of eighteen if his father or mother

subsequently became settled in Hong Kong or a BDTC.



Section 15(3) provided that “a person born in a dependent territory after commencement

(i.e. 1 January 1983) who [was] not a BDTC by virtue of [birth] shall be entitled to be

registered as a [BDTC] if, while he is a minor, (i.e. under the age of eighteen), his father or

mother becomes a [BDTC] or becomes settled in a dependent territory and an application is

made for his registration as a [BDTC].”

As a BDTC born or registered in Hong Kong, he had the Hong Kong belonger status under

the First Schedule to the Immigration Ordinance (effective on 1 January 1983 to tie in with

the coming into force of the BNA 1981) and had the right to land in Hong Kong.

On 1 July 1987, the terms “right of abode” and “Hong Kong permanent resident” were

introduced in the Immigration Ordinance.

He became a Hong Kong permanent resident under the amended First Schedule (later

amended to read Schedule 1) to the then Immigration Ordinance and had the right of abode

in Hong Kong.

On 1 July 1997, the BNA 1981 ceased to have effect in Hong Kong.

On 1 July 1997, Schedule 1 to the Immigration Ordinance was amended by the Immigration

(Amendment) No.2 Ordinance 1997. He retained his Hong Kong permanent resident status.

A Chinese national born in Hong Kong between 1 July 1987 and 30 June 1997

He was a BDTC under section 15(1) of the BNA 1981 if at the time of birth, his father or

mother was a BDTC or settled in Hong Kong.

If he did not acquire the BDTC status at the time of his birth, he was entitled to be

registered, on or before 31 March 1996 (the last application date), as a BDTC under section

15(3) of the BNA 1981 before he attained the age of eighteen if his father or mother

subsequently became a BDTC or settled in Hong Kong.



He was a Hong Kong permanent resident under the amended First Schedule (later amended

to read Schedule 1) to the Immigration Ordinance and had the right of abode in Hong Kong.

On 1 July 1997, the BNA 1981 ceased to have effect in Hong Kong.

On 1 July 1997, Schedule 1 to the Immigration Ordinance was amended by the Immigration

(Amendment) No.2 Ordinance 1997. He retained his Hong Kong permanent resident status.

Annex

Definition of the term “Hong Kong belonger” and the First Schedule to the Immigration

Ordinance effective on 1 January 1983

Definition of the terms “Hong Kong permanent resident” and “right of abode” and the First

Schedule (later amended as Schedule 1) to the Immigration Ordinance effective on 1 July

1987

The Hong Kong (British Nationality) Order 1986

Security Bureau

6 July 1999















Annex H

Information Note on Application

and Verification procedures for a Certificate of Entitlement

The Director of Immigration and the relevant authorities of the Mainland have

held discussions to settle the procedures of applying for a Certificate of Entitlement. It is

expected that a consensus will be reached very soon. The main points of discussions on the

application and verification procedures are as follows.

Submission of Application

Based on the re-linking of the Certificate of Entitlement and One-way Permit

arrangements, an applicant who is residing in the Mainland has to submit his application to

the relevant Public Security Bureau Office in the district where he is residing and has

household registration. The applicant has to complete in duplicate the One-way permit

application form which is specifically designed for persons of Chinese nationality born in

the Mainland to parents who are permanent residents of the Hong Kong Special

Administrative Region. One copy of the form will be used as the application form for a

Certificate of Entitlement. It will be sent to the Hong Kong Immigration Department for

processing. The Public Security Bureau Offices will accept applications from children born

out of wedlock. When the applicant submits an application, he should furnish supporting

documents which include his identification documents, proofs that one of his parents falls

within the categories of persons under Article 24(2)(1) or 24(2)(2) of the Basic Law.

Regarding the proof of parentage relationship of illegitimate children, undergoing a DNA

test may be required. Because of the complicationsof the technical arrangement, experts

from both sides will further discuss to work out the details.

Preliminary Verification and Referral of Application

As before, the Public Security Bureau Offices will continue to verify the personal

particulars of the applicants, after confirmation of the applicants’ identities and relationship

with their parents, the duplicate “One-way Permit cum Certificate of Entitlement”

application form will be sent to the Hong Kong Immigration Department by batches for

processing through designated channels. The despatch will be handled by the Bureau
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of Exit-Entry Administration in Beijing and Public Security Bureau Offices in Guangdong

and Fujian Provinces. The Hong Kong Immigration Department will continue to maintain

close contacts with the relevant Public Security Bureau Offices on the despatch of

applications to Hong Kong for processing.

Verification and Assessment of Eligibility for Right of Abode

Upon receipt of the applications referred by the Public Security Bureau Offices,

staff of the Hong Kong Immigration Department will verify the applications in an orderly

manner. Based on the information provided by the Public Security Bureau Offices and the

records being kept by the Hong Kong Immigration Department, the eligibility of the

applicants will be assessed in accordance with Article 24(2)(3) of the Basic Law. If there is

doubt or inconsistent information found in the application, the Hong Kong Immigration

Department will seek assistance from the relevant Public Security Bureau Offices to

conduct investigation and the applicant will also be requested to submit further supporting

documents. When eligibility is confirmed, the Hong Kong Immigration Department will

issue a Certificate of Entitlement.

Control and Record Maintenance

There are adequate control measures to ensure the security of the whole

verification process. All application records are stored in a secured and computerised

system. The Certificates of Entitlement which have security features will be printed.

Photocopies of all printed Certificates of Entitlement will be kept by the Hong Kong

Immigration Department for records purpose.

Issuing Procedures and Entry Arranagement

As the Certificate of Entitlement is an important document, the Hong Kong

Immigration Department will despatch them to the Mainland authorities through the

established channel. The certificates will be sealed and delivered to the Mainland

authorities through the Border Liaison Channel. When the Public Security Bureau Office

issues the One-way Permit to the applicant, the Certificate of Entitlement will also be

affixed to the One-way Permit so that the applicant can come to Hong Kong for settlement

with the two documents.
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The staff of the Hong Kong Immigration Department will examine the One-way

Permit and the Certificate of Entitlement when the holder arrives at Lowu Control Point.

When the person is satisfied to be the rightful holder of the certificates and no irregularities

are found, he will be allowed for entry.

Security Bureau

6 July 1999


