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THE LAW SOCIETY'S SUBMISSIONS ON THE CONFLICTS OF
CRIMINAL JURISDICTION BETWEEN THE MAINLAND AND THE

HKSAR COURTS

I. Conflicts in Criminal Jurisdiction between the Mainland and the HKSAR Courts

The Law Society accepts the general position put forward by the Department of Justice
on the jurisdictional competence of a sovereign state in relation to matters arising in
the territory of another sovereign state.

1. Territorial Jurisdiction

It is accepted that the principles of criminal jurisdiction as illustrated in the Lotus Case
whereby the international community accepts that a state may enforce its criminal
jurisdiction based on the principles that:-

• the state has the prima facie right to have jurisdiction over all persons within the
territory of the state; and

• a state has personal jurisdiction over its nationals abroad although its ability to
enforce that jurisdiction is limited.

These principles are relevant in resolving the conflicts of criminal jurisdiction between
the Mainland and the HKSAR Courts subject, however, to the overriding
considerations:-

a) that the People's Republic of China is a unitary state but, with a high degree of
jurisdictional autonomy vested in HKSAR by the promulgation of the Basic Law
("BL");
b) that due recognition must be given to the territorial jurisdiction of the HKSAR as
developed by the common law and by legislative enactments of the HKSAR that are
maintained by BL 8, 19, 73(1) and 81; and the jurisdiction of the PRC in the Mainland
under its legislation including the Chinese Criminal Code ("CCC"); and
c) that the HKSAR's obligations under the International Covenants on Civil and
Political Rights ("ICCPR") as provided in BL39 and the Hong Kong Bill of Rights
Ordinance ("BORO") and the PRC's obligations under the ICCPR to which it is now a
signatory must be observed.

The general principles of the HKSAR's criminal jurisdiction have been clearly
summarised by Mr. Gary N. Heilbronn in his book "Criminal Procedure in Hong
Kong" (3rd Edition) Chapter 3, paragraph 3.2 at pages 89-101.



Mr. Heilbronn discusses these principles according to where the acts are committed,
namely:-

a) offences committed within the HKSAR's territorial boundaries;
b) offences with an extraterritorial element;
c) offences committed on ships outside the HKSAR; and
d) offences on board and against aircraft and aviation.

It is clear that at law the criminal jurisdiction of the HKSAR courts extends, in certain
circumstances, beyond offences committed within the HKSAR.

2. The Rule of Law
It is quite clear that there are competing claims between the criminal jurisdiction of the
Mainland and the HKSAR courts. There are disparities between the two systems of
criminal justice and the rules of evidence. But the rule of law is of paramount
consideration in any scheme designed to resolve these competing claims.

3. Articles 6 and 7 of the CCC
The Department of Justice holds the view that "... the Mainland courts may have
jurisdiction over cases with a Hong Kong element by virtue of Art. 6 and 7 of the CCC.
It is by no means uncommon for two jurisdictions to have jurisdiction over the same
case". It may well be that pursuant to Article 7 of the CCC that if a Mainlander
commits an offence in Hong Kong that offence can be triable in a Mainland court.

This proposition will require an analysis of the Nationality Law of the PRC which by
Annex III of the BL applies to the HKSAR. It could therefore be argued that the
application of the Nationality Law of the PRC does have an impact on the
interpretation of Article 7 of the CCC. The interpretation of the word "Citizen"
therefore could be interpreted to include a HKSAR resident by virtue of BL 18 and
Annex III of the BL.

It is accepted that the CCC is not listed in Annex III of the BL and in the Law Society's
view, the CCC does not apply to the HKSAR. The Law Society does not accept the
proposition put forward by the Department of Justice that Articles 6 and 7 of the CCC
may give the Mainland courts jurisdiction over cases committed in the HKSAR by a
Mainlander.

The Law Society is of the view that where the alleged offences are wholly committed
within the SAR, the provisions of Articles 6 and 7 of the CCC have been specifically
excluded through the provisions of BL 18.



The Department of Justice cannot simply assert, in order to justify jurisdiction, that
"...it would make a mockery of the whole concept of "1 Country, 2 Systems" if because
of a literal interpretation of Art. 7 of the CCC, Mainland courts are deprived of the
power to enforce their criminal jurisdiction over their own residents who have fled to
the Mainland after commission of crimes in the SAR".

Article 7 clearly states that the law is applicable to PRC citizens who commit crimes
outside the territory of the PRC yet the HKSAR is not outside the territory of the PRC.

The HKSAR can determine its own interpretation of the common law and the
legislation in relation to the SAR but there does not appear to be, at present, any clear
information on the Mainland's interpretation of the CCC in relation to the BL.

As a preliminary point, the position of the CCC in relation to the HKSAR requires
clarification given that the Basic Law of the HKSAR and CCC were both enacted by
the National People's Congress.

4. Preliminary View
At present, the Law Society's preliminary view on criminal jurisdiction is that by virtue
the provisions of BL 18 and Annex III of the BL, the Mainland does not have the
jurisdiction to prosecute or try a person under the CCC or any other law in relation to
an offence, the acts of which, were wholly committed in the HKSAR.

Further discussions will have to take place in respect of multiple offences, continuing
offences and those involving inchoate offences. The Law Society refers to the Privy
Council decision in Somchai Liangsiriprasert v. Government of the United States of
America [1991] 1 AC 225 at pages 244-251 dealing with the issues of a) the common
law rule on criminal jurisdiction, generally; and b) inchoate crimes committed abroad
(the charge of conspiracy), in particular; and c) special rules of evidence on extradition;
and the Criminal Jurisdiction Ordinance which came into operation on 8 March 1996.

Appendix : A copy of the Somchai case and a copy of the Criminal Jurisdiction
Ordinance.

II. Rendition
The Law Society reserves its comments on the subject of reaching any rendition
agreement with the Mainland. The Society would wish to have a full consultation on
any draft rendition agreement.

The Law Society of Hong Kong
14 January 1999



APPENDIX: COPY OF THE SOMCHAI CASE AND
THE CRIMINAL JURISDICTION ORDINANCE










































