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BHEHRE :

Thank you Mr Chairman. As you see | do have this two-page statement, is it
necessary for me to read it?  This is the submission which I’ve made.

FE :

If you would like to speak briefly on it and perhaps try to summarise it. We’ve
received it just now.

BHEHRE :

Yes, in relation to the question of whether there should be some method or
mechanism of limiting the Government's resort to the Standing Committee. My view
is that there is no objection in principle to that course and | refer to the question which
has been suggested by some that “constitutional conventions” be developed to restrict
the exercise of that power. | don't think it should be regarded as a constitutional
convention but I think the Government could issue a set of guidelines which imposed
restraint upon itself which would be perfectly legitimate and which would be a political
obstacle to the frequent and ad hoc use of this procedure of going to the Standing
Committee. | think that such a measure would be useful because, although as | have
stated that in the present circumstances | do not think to go to the Standing Committee
is unconstitutional, 1 think that if there were frequent use of the device that would give
rise to a series of questions about the rule of law and constitutionality.

I then suggested in this paper that a better way of providing for restrictions would
be by an ordinance passed by the Legislative Council. | realise that there may well be
insuperable practicable or political objections to that, but nevertheless that is the
approach | would favour. In regard to the contents of such an ordinance, I've not really
been able to give that sufficient consideration to make any suggestion. I think it would
be a very difficult task but nevertheless I don't think the practical difficulties in the way
of that would be insurmountable. And the final point which | refer to in the last
paragraph of my submission is that the other method would be to test the
constitutionality of any proposed resort to the Standing Committee through judicial
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review, and indeed | would hope that judicial review proceedings are being considered
in relation to the present exercise. This is an alternative mechanism but it is an
expensive one and it would depend too much on the good will and the deep pockets of
private citizens. And so my recommendation is that legislation be considered as a
means of restricting the exercise of this right.

FE :

Thank you very much Prof WESLEY-SMITH. May | now invite Prof Yash
GHAI to make a presentation on his views on the mechanism for interpretation of the
Basic Law.

BEEABZEBREARHIR -

Thank you Mr Chairman. | apologize that | don't have a paper, however | will
speak slowly so that it would be easy for the interpreters to translate my comments. |
like to begin, first of all, by commenting on certain aspects of the Basic Law, to try to
put the question that you have asked us in the broad context. The first point | would
like to make is the scheme of the Basic Law establishes a political and constitutional
system in Hong Kong which is fundamentally different from the political constitutional
system in any other part of China. There are various provisions of the Basic Law
which demonstrate this. For example, Article 17, which is concerned with the
legislative power of the Region, provides that while all laws passed by the Legislative
Council have to be sent to the NPC Standing Committee for record, it is only in relation
to laws which may cover areas of the Central Government responsibility that the NPC
has a power to veto that legislation. And so | am aware this limitation on the power of
the NPC does not apply to any other People’s Congresses or legislative bodies. Also,
of course, Article 18 sets out very restrictively the scope for the application of Mainland
legislation. It sets up a procedure so there are both procedural and substantive
limitation on the application of Mainland law, and this again does not apply in any part
of the Mainland not even autonomous regions which are provided for directly in the
Constitution of the PRC.

And of course, we have discussed in the previous section the role of the courts in
Hong Kong, their power to adjudicate finally on their own questions of law, the powers
of the courts to interpret the Basic Law. There are extraordinary provisions giving
power to the courts which we do not have elsewhere in China, and the high degree of
independence given to Hong Kong judiciary again has no parallel in the Mainland.
And importantly Article 159 sets out the procedure for the amendment of the Basic Law,
I remember this Panel discussed this matter about a month ago and it’s very clear that
the Article 159 imposes very strict restriction on the power of the NPC to amend the
Basic Law. And then of course, the Basic Law has tried to establish or tried to
continue the economic, political, social systems of Hong Kong which of course are very
fundamentally different from, and indeed contradiction to, the system on the Mainland.
I don't need to spell out to this audience.

So my general point, therefore, is that the Basic Law derives from Article 31 of
the PRC Constitution, it authorizes the establishment of quite separate system and rule
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on the Mainland, must have certain application, for example, the relationship of Basic
Law to the PRC Constitution, the relationship of Basic Law and Hong Kong legislation
to Mainland legislation. And it must in some sense qualify the overarching sovereignty
of the NPC in relation to Hong Kong. | believe that unless you accept my argument,
the Basic Law is a meaningless document. It’s only on the assumption of this kind of
restrictions which the NPC itself has imposed that the Basic Law makes any sense
whatsoever. That is my first point. So | think we cannot say that just because on the
Mainland the NPC of the Standing Committee of the Central People’s Government can
do particular things, it follows that they can do the same thing in Hong Kong. My
view is what the NPC and other central institutions can do in Hong Kong is to be
gathered from the four corners of the Basic Law.

Now, my second point would be that, continue with that analysis and focussing on
the scheme of interpretation of the Basic Law under Article 158. There seems to be a
kind of division of responsibilities between the Hong Kong courts and the Standing
Committee. In short, if you also look at Article 17 which | have referred to earlier
Article 18 dealing with the application of Mainland law and Article 158, then it seems
to emerge a kind of pattern, and the pattern is a kind of boundary keeping. In so far as
the institution of the system of government within Hong Kong is concerned, the
responsibility of boundary keeping between different institutions and the SAR, between
citizens and the Government, these are the responsibilities of the Hong Kong courts; and
in so far as the boundary to be kept between SAR and the Mainland, that is the
responsibility of the NPC.

I should have mentioned also that even in the second case, keeping boundary
between the SAR and the Mainland of course has a very significant responsibility as
well. It’s only when a case reaches a court in Hong Kong for which no further appeal
is possible that the mechanism for a reference to the NPC triggers it off. So very
substantial responsibility is given to Hong Kong courts for overseeing the relationship
of Hong Kong with the Central Authorities. Nevertheless, | think we have to accept
that there is a certain kind of contradiction within Article 158 because Article 158 at one
stage does give a general power of interpretation to the NPC but also in areas where it
can, under Article 158(3), interpret. It does introduce this contradiction in strong terms
but certain inconsistencies.

Now, | have argued that Article 158 contains two models of legality. It contains
the model of legality that we associate with the common law and which we all I think
value greatly. | don't again need to spell out what I mean by the common law notion of
legality, but the ideas associated with that include supremacy of the law, independence
of the judiciary, the responsibility of the judiciary to make the final determination of the
law. It also implies a certain form of due process, proceedings in courts, open courts,
legal representation, reasons given for interpretations and so on. And then of course
there is, through perhaps a reference to the Standing Committee, another notion of
legality which is what you may call it the Mainland or Maxist or Leninist model of
legality, which places a very high value on a political approach to law, in which law is
not supreme but politics are, and therefore inevitably from the point of view of common
law lawyers there is a large degree of expediency in that process. Parties are often not
heard as indeed in this case we saw yesterday, for example of the two Members of this
august body trying to go to the Mainland to present their point of view and that was not
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possible.  So not only do we have | think a process which is not open to this kind of
discourse, argumentation that we associate with the rule of law, but also and this is
extremely disturbing, Mr Chairman, that it is a staged-managed process. | think which
we really call a spade a spade, and to pretend that there is some highly reliable process
of finding true legislative intention through the NPC is misleading.

I think many of us know that the NPC Standing Committee is very largely
rubberstamp for decisions made elsewhere. And we have seen in the last few days
intense discussion between the Hong Kong Government and the State Council on the
question of what kind of issues could be presented, and indeed, | would say, perhaps out
of line to some extent, that the decision that the NPC to be delivered has already been
decided outside the NPC Standing Committee by two executive authorities. So, in
other words, what we are talking here of is not some kind of an impartial process of a
genuine attempt to find the intention of the law maker but we are really talking about an
executive overruling a judicial decision, and it is the executive of Hong Kong who is
doing this. And that seems to me to be a fundamental denial of the rule of the law.
It's why | say Article 158 contains this fundamental contradiction.

What are the consequences of this for the question that you have put to us. Well,
it seems to me that the Basic Law guarantees Hong Kong a particular kind of legal
system, the common law is preserved, the common law methods of interpretation are
preserved, the independence of the judiciary is preserved, the finality of decision of the
highest court is preserved in the Basic Law. Now, if I'm glad in my analysis of what
will go on in the Standing Committee, it seems to me that that process fundamentally
undermines a principal purpose of the Basic Law, which is the maintenance of the
common law. | do not believe that it is possible to sustain the common law in the face
of the onslaught that the Government has exposed the Hong Kong legal system to.

And looking at the report by the Chief Executive, it is very clear that the
Government intends to bring in the purpose of the materials which are to be used to
interpret the Basic Law the whole recommendation of the Preparatory Committee and
who knows what else, the Joint Liaison Group perhaps as well.  And if we bring in this
as the essential guide to the true legislative intention, then 1 think it is the end of the
common law as a method of interpretation and its understanding of what is admissible,
and also if the Government is going to ask a court to put themselves in the shoes of the
NPC Standing Committee and discuss and adjudicate every single case as to how the
Standing Committee would decide that problem as the Government has agreed this
week in court, then it seems to me that it is really the end of the common law, and |
don't think there should be any doubt whatsoever about the implications of the
government position. | think many of us are quite worried by the government position
because it is so unprincipled. The Government could achieve its objective in other
ways which do not undermine the rule of law or the system of common law that has
been entrenched in the Basic Law. It seems almost and | may be doing injustice to the
Department that has set out to undermine the fundamental of our constitutional and
common law system.

Now, if I could point to some other features of the Basic Law which have a

bearing on your question. I like to come back to Article 159 which | have mentioned
earlier and which deals with the question of the amendment of the Basic Law. | think
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we have to read Article 158 and Article 159 together and | come back to my opening
remarks that we have to look at the Basic Law at the kind of shrewd, generous
instrument, it is not always dominated by the PRC Constitution. If it were, of course, a
large part or most of the Basic Law will be unconstitutional. The Chinese Constitution
sets out at great length the leadership from its party; it sets out at great length the
economic, socialist system; it makes it counter-revolutionary to practise anything but
socialism.  And yet of course all these things are in the Basic Law. So if that were the
position, if the PRC Constitution regulated every aspect of law and the legal system in
Hong Kong including the Basic Law, then again | come to my earlier remark that the
Basic Law does not exist as another document. So | think therefore when we look at
Article 158 and Article 159, we have to recognize that the drafters of the Basic Law, and
the NPC which enacted it, had intended to qualify the whole concept of interpretation.
If interpretation is given the meaning that might be drawn from the NPC resolution of
1981 as clarifying, adding stipulations, amending the law, then | don't see how that
interpretation can stand with Article 159 which tries to restrict the amendment powers
of the NPC. So what we are saying in other words is that the Standing Committee can
do indirectly to this rather dubious process what the NPC can openly do, the NPC’s
higher body of the Standing Committee cannot do. So unless Article 159 is to become
a dead letter, I think we have to see what are the implications for Article 158 and |
would say that Article 158 cannot be used in the broad legislative interpretation sense
that might be the case in the Mainland for other purposes because that would be a
negation of Article 158.

So all this I think lead me to what | might call the purposive approach that the
CFA has laid down as the approach into the interpretation of the Basic Law. What is a
purposive approach then? | would argue that all my points I’ve made may lead to the
conclusion that the powers of the NPC under Article 158 should be very narrowly
interpreted, so we should have very limited resort to the NPC under Article 158 and that
it should be limited very much to Article 158(3) the specific role of the NPC in relation
to the references from the courts of Hong Kong. Then at least the questions referred to
the NPC will be referred with the assistance of Counsels from both sides and | presume
there will be some agreement on what are the issues which need clarification form the
NPC, not the tendentious kind of document that the Government had prepared and
which was presented by the Government this morning. In many ways it is a highly
misleading document and | think reference from a court would be fair in the context of
this particular legislation, and hopefully the arguments of Counsels would be a part of
the body of documents which would be forwarded to the Standing Committee, so it will
have the benefit of quite intensive and extensive argument that is a practice of our legal
system. So | would myself say that there should be very severe restriction on the
reference to the NPC outside the framework of litigation.

I do not agree with the view of the Government that the Government has a right to
seek an interpretation from the NPC. The question of interpretation from the NPC
was, as all of you know and Mr Martin LEE has written in detail on this question from
the historical prospective of the work of Drafting Committee, very contentious. | have
read articles by people who are not supporting the reference to the NPC of the horror at
the prospect that the NPC could become involved. Of course, people are entitled to
change their views. | do this myself periodically. But it is interesting that the number
of people who now support the government position have written articles published in
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learned journals expressing great disquiet at the notion that the NPC could end up with
the interpretation of the Basic Law. So | don't really believe myself that the
Government has the right under the article mentioned. It would seem to me that if it
was so, Article 158 would have expressly provided. Article 158 seems to me to
provide exhaustively the circumstances in which a reference could be made to the NPC,
and there's no provision for the Hong Kong Government to do so.

So | am then left with the question what should be the limits on the power of the
Chief Executive to make a request. And | would like my colleague Professor Wesley-
Smith, 1 don't have the blueprint on this, but | would like to connect Article 158 and
Article 159. Now it seems to me whatever my view as to the restriction on the power
of interpretation of the NPC, not broad legislative interpretation but its interpretation
that we are used to trying to find very seriously, honestly the meaning of words, I
probably had lost out from that. But it seems to me, therefore, we might then say what
if it isn’t the legislative interpretation, then what are the implications of that. And it
seems to me that the implications of that are that Articles 158 and 159 were for similar
purposes, i.e. to protect the Basic Law against certain form of amendment, so if Article
158 is to be used in a different kind of context as a way of amendment, which is clearly
what the Government is doing, let’s not be troubled by this true legislative intention. |1
have read the reports of the Priminary Working Committee and Preparatory Committee
and this is not what these two Committees were doing. They were not interpreting the
law, they were findings ways to getting round the law. So to talk of the true legislative
intention is just an insult to the public of Hong Kong by the Government.

So it seems to me that if this is the case, then we should apply the same
mechanism in Article 158 when the reference was made by the Chief Executive as we
apply to Article 159. In other words, it has to have the approval of two-thirds of the
Members of the Legislative Council, two-thirds of the deputies of the Region to the
NPC and the Chief Executive. We discussed on the previous occasion how we might
institutionalize or give effect to Article 159 mechanism to an ordinance or some other
mechanism, and then may be the same kind of mechanism can be applied to Article 158.
Because it seems to me that unless we apply the mechanism of Article 158, there is
really no control, no limit on when the Chief Executive would go to the Standing
Committee. And as my colleague Peter Wesley-Smith has said, if frequent use is made
of that and the Government has indicated, whatever it says, it wants to use it often, when
is it appropriate, when is it necessary, what would these terms mean? Then it seems to
me that we have undermined the whole foundation of the Basic Law. At least applying
the mechanism of Article 159 preserves to some extent the mechanism.

On the most substantive discussion, | would say that it would be inappropriate for
the Chief Executive to request an interpretation of a provision which falls within the
autonomy of Hong Kong. Even the Basic Law accepts the final powers of the Hong
Kong courts to interpret those provisions, and to take those questions to the Standing
Committee is not only an insult to the competence of our judiciary but indeed is
designed to undermine their legitimacy and authority. Therefore, I would now like to
close by saying that from a purposive point of view and from the point of view of
preserving the integrity of the Basic Law, that implies in terms of right of residents of
Hong Kong, the autonomy of Hong Kong, the maintenance of our economic system.
And let us not forget that the whole emphasis on the rule of law and the common law in

990612CA 10



the Basic Law was not only because some how these were valuable things to have,
because they are intimately connected with the way of life of Hong Kong which are
dignified in the promises we shall enjoy for 50 years. So these are not abshact
questions that lawyers can discuss, they have deep implications for every aspect of the
way of life in Hong Kong and | would therefore say that there is a very strong case for
limitation on the power of the Chief Executive both procedurally and substantively to
refer the matter of interpretation to the Standing Committee. Thank you, Mr
Chairman.
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— HEERRER > AR (A B HRSCER - S8 FEZH
& S iyt A2 A A] DU A BE R S di st - OB RS R AN F LR 1k -
% ERE -

EE
%R - AL -
BEEUTABLIRZBEEHIEEL :

Thank you, Mr Chairman. | have three points to make in my submission. And
the first point is with regard to whether and when the executive branch of the
Government can seek interpretation from the Standing Committee of the NPC. And to
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a certain extent I agree with Professor GHAI that the interpretion authority should only
exercise in specific cases and if the Government sees there is a necessity to seek
interpretation from the Standing Committee of the NPC, they should raise it in those
specific cases. And if not, and having raised that kind of request then in my view the
only legal ground on which they can seek interpretation from the Standing Committee of
the NPC is the constitutional principle of necessity. That means they have to prove
that it does exist the necessity that if we do not seek interpretation from the Standing
Committee of the NPC, there may be chaos in Hong Kong. And also they need to
prove that they have exhausted various possible alternatives before seeking
interpretation from the Standing Committee of the NPC.

The second point is whether we in Hong Kong can impose or make some
procedural requirements to restrict the Government’s authority to seek interpretation.
The Basic Law itself has no such provisions about the procedural requirements. |
guess the drafters have not foreseen the necessity for the executive branch to seek
interpretation from the Standing Committee of the NPC. But some scholars/colleagues
here have said we can and | am also of the view that we Hong Kong can also impose
such kind of procedural requirements. But | am not sure that the procedure as
stipulated in Article 159 for the amendment of the Basic Law can also be used for the
interpretation of the Basic Law because firstly, the Basic Law has no such provisions
about the procedure. Secondly, if we try to impose such procedures, that means we are
admitting that the executive branch has the authority to seek the interpretation from the
Standing Committee of the NPC. And if you admit that, then if you impose such kind
of procedural requirements which are basically restrictive in nature, and | will argue that
such a restriction will be contradictory to the Basic Law. So | am not in favour of
adopting the same procedure for interpretation as well as amendment.

And the third point | want like to make is that if we impose or make some
procedural requirements in Hong Kong, whether such procedural requirements can
achieve the objective, and my view is no. Because if you look at the legal ground
which the Government has relied on to seek interpretation from the Standing Committee
of the NPC, namely, Articles 43 and 48. Article 43 is talking about the establishment
of the office of Chief Executive as well as his accountability to the Central Government,
whereas Article 48(2) is basically talking about his responsibility for implementing the
Basic Law. So | will argue that those two Articles are really talking about that the
Chief Executive has the responsibility to report his work to the Central Government,
that is the State Council. And now what they are doing is, they are merely submitting a
sort of reporting work to the State Council. It is not the Chief Executive of executive
branch in Hong Kong seeking the interpretation. The request is made actually by the
State Council to seek interpretation from the Standing Committee of the NPC. So
then, if we are trying to impose some procedural requirements or restrictions, we can
only restrict our Government, that is the executive branch here, and | don’t think such
kind of restriction can actually restrict their ability or their opportunity to report their
work to the State Council on anything, because again by reading Articles 43 and 48,
there is no such restriction there. So after looking at those issues, | don’t think even
the LegCo or the Government itself can impose such kind of restrictions and achieve its
purpose, because if the executive branch wants, it can easily avoid or try to get away
from such procedures. They can do it informally, so | don’t think any such procedural
requirement can achieve its objective. Finally, I will say Articles 43 and 48 do not
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really provide a sort of a grant for seeking interpretation and | am of the view that
seeking interpretation should go back to the mechanism as stipulated in the Basic Law.
Thanks, Mr Chairman.

EE

Thank you for your presentation. Thank you Professor LIN. Next we have the
Hong Kong Bar Association, Mr Ronny TONG, please.”
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Mr Chairman. My colleagues and | have been directed by the President of the
Law Society to come here on your invitation to give the Law Society’s views on the
need for setting up a formal mechanism for the Chief Executive to request the Central
People’s Government to approach the Standing Committee of the NPC for interpretation
of the provisions of the Basic Law. The Law Society has formed certain preliminary
views and we have submitted a very brief paper expressing those preliminary views.
Very briefly, the Law Society’s preliminary views are that: there is certainly a great
desirability for the setting up of certain formal mechanism for the Chief Executive to
initiate any request for an interpretation by the Standing Committee of the NPC of the
provisions of the Basic Law. The reasons for the desirability are that we feel the
circumstances should be defined under which decisions for referral should be made by
the Chief Executive. This is important so that there is certainty and the setting up of
the convention will help the Government to ensure the people of the HKSAR that an
interpretation from the Standing Committee of the NPC will only be sought under
defined circumstances. And the Law Society’s views are that the Chief Executive
should only seek interpretation in the following circumstances. That is, in extreme
circumstances, in case of great urgency such that if no immediate action is taken, it
would harm the HKSAR and any referral must be limited to the immediate issues and
the rule of law must not be violated and the independence of judiciary should not be
undermined. And the Law Society also forms the view that there should be
transparency, wide consultation and that all arguments and views of the community at
large as well as professional bodies and all organizations in Hong Kong be made
available to the Standing Committee of the NPC for consideration before an
interpretation of any provision of Basic Law is made. And | don’t want to spend much
more time as we have only, as | said, formed preliminary views on this. We are
looking further into this issue and in due course will form a more concrete view on the
need, as | just mentioned, to set up a formal mechanism. Thank you.

990612CA 18



TE:
“Thank you Mr WQOO.”
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» AH T AN H15E (7] & 5@ 4t 4 0 and Mr Patrick MOSS, do you have anything to add to
what Mr WOO has said?

BEEEENE WS HEEE :

T REEHE-FTHRAL -
FE:
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FE:

KAl EE. ... “Yes, Mr ALLCOCK, please”.

ZHAFEFEFHNES :

Mr Chairman, may | say a few words in response before questions are raised by
members?

FE :

Yes, please.
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RHUABZEHES :

Thank you, Mr Chairman. The Administration clearly values the views given
this morning and of course respect the views of the highly distinguished lawyers that we
have here today. | would like, though, to correct some statements which did not
represent the Government’s position accurately. Both this morning and elsewhere it
has been suggested that we would routinely seek an interpretation or could do so as the
Secretary just said. That is not our position.  Professor GHAI has drawn the
attention to the two models of legality which we don’t take issue with. But our
position really is that there is an interface between the two systems. We are really
trying to work out how that interface works. So far as Members are concerned, it
seems there are two fundamental questions they have to consider. One is whether it’s
lawful or constitutional for the HKSAR Government or the Chief Executive to seek an
interpretation and whether it’s lawful or constitutional for the NPCSC to give one.
And we have some views from lawyers to the effect that there is a doubt as to whether
that is the case, and some people have gone further and said that it can’t be done. And
then the second issue is, assuming that it can be done, whether there should be any sort
of restrictions. Now of course if it can’t be done, then the discussion of mechanism
and restrictions seems to be beside the point. So, the very fact that members are
looking into restrictions and mechanism suggests that perhaps it is accepted that what is
being done is lawful, but that there is a need to introduce either political restraints or
legal restraints on what the Government is doing.  So, as the Secretary has said, we are
looking at the possibility of restraints and the suggestions made today are very helpful.

One representative has suggested that what is happening would mean the end of
the common law. | think it is very important that everyone both here and elsewhere
realizes that, within Hong Kong’s domestic system, the common law is completely
entrenched by the Basic Law. What we are dealing with is where there is an interface
between the two systems, where of course the Basic Law itself sets down the
mechanism. So we are dealing with a situation where the interpretation of the Basic
Law is at issue where the Basic Law itself provides that the NPCSC has a power to
interpret the Basic Law. The Bar Association has asked that there should never be an
interpretation of Hong Kong ordinances by the NPCSC and the Government has never
suggested that this would happen or could happen. So far as common law principles
are concerned, so far as Hong Kong ordinances are concerned, they are solely within the
power of the courts and the legislature to interpret and develop. We are only
concerned with interpretation of the Basic Law. It has also been suggested that to go to
the NPCSC would take away the final power of jurisdiction. | am sure members are
aware of our position, which is that there is a difference between the power of
adjudication in the sense of determining who wins the case, and the power of
interpretation of the Basic Law. | think it’s quite clear, or it is our view, that the power
of interpretation, the ultimate power of interpretation, is in the NPCSC. So for that
body to exercise its power is not taking away the power from anybody else. Finally, |
would reply to the comment that by seeking an interpretation the Government is in
effect seeking an amendment through the back door, and that it is somehow an insult to
anyone who thinks otherwise. Our position is that the two Articles of the Basic Law
which are in issue are capable of two different interpretations and of course the Court of
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Appeal in the right of abode cases did come to a decision which was the opposite of that
made by the Court of Final Appeal. This is not to say that the Court of Appeal is right
and the Court of Final Appeal is wrong. But merely that there is a serious issue of
interpretation here. It is the situation in which the Basic Law’s meaning is not clear
and, that being the case, we believe it is legitimate to seek an interpretation from the
NPCSC which has that power of interpretation. We are certainly not suggesting that
the NPCSC can exercise a power to interpret the Basic Law in a way which amends it.
Clearly an amendment to the Basic Law can only be done under Article 159 subject to
all the constraints. But we are not seeking an amendment, we are seeking an
interpretation, and our view is it is lawful and constitutional. Thank you, Mr
Chairman.

Y EL A3
Clarify one thing .........
TE:

B d > Al AR A R LR B R — &
REHBPIFERABE  HEF L Ml 4 %5 8 B ESBUTTT
S PINREEEBERMCZH - G52 N2 T Faw > TS
REAEREEEEULE - R - FiHkE -

EREBEEE

I am not trying to respond but I think there is one thing which needs to be
clarified. At the very outset of my submission to this Chamber, | have emphasized that
the Bar Association does not accept the legality or the constitutionality of what the
Government is doing. It is perhaps because | was speaking in Chinese, may be what |
said at the very beginning of my speech was not properly translated to Mr ALLCOCK.
But I think it should not be left on the record that by the very reason we are here that the
Bar Association is accepting the legality or constitutionality of what the Government is
doing. Thank you.

ETHE
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MR EARF LT ARERFROGE > FRZAANEREG NE - KiEg > &
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I RERT amtHAS R - BB M —EF L ECRELFELES &
GHIETREM EEmERANAH PEREELT - ZHEMHES -

EHBHA -

Thank you, Mr Chairman. 1 think | should speak in English. 1 entirely agree
with Mr Tong’s last remarks that it mustn’t be assumed by the Government because we
are all here to talk about possible mechanism to restrict further attempt by the
Government to seek an interpretation of the Basic Law by the NPCSC, therefore it must
be assumed that we have accepted it and is a correct thing to do and then we are only
talking about procedure. |, speaking on behalf of Democratic Party, will certainly not
be here if that is your assumption. We’ll just walk out. We say that attempt by the
Chief Executive is totally wrong and should not have been done to begin with. But
because we are not sure, because we have not been promised by the Government that
this is one-off, for example, the Financial Secretary has said about the intervention in the
stock market, he said one-off. So, therefore it will not be necessary for us to look at
mechanism for future intervention. | wish the Government could at least say that.
But because the Government will not say that and indeed when the Secretary for Justice
was asked whether it was her intention to refer the question of interpretation of any
Article in the Basic Law to the NPCSC in a forthcoming final appeal in the Court of
Final Appeal involving the national flag, and when she was asked whether she would
exclude, she said no, not her intention to refer. When she was asked whethers he
would exclude that possibility, she said no, thereby giving the clearest impression that if
the Court of Final Appeal should rule in favour of the Government, of course no
interpretation will be sought. But if otherwise, she would not exclude that possibility,
which | consider to be contempt of court actually, but this is a separate matter. So we
are here because just in case the Government want to do it again. | suppose it may be
better to restrict further attempts of this kind which we recognize to be totally wrong.
Now | am very impressed by almost all the speakers here that although some certainly,
that is not the Government of course, on this side, on the right side, I think although
some of them recognize that it was perhaps constitutionally legal for an interpretation to
be made by the Government, yet nevertheless, it would be undesirable in the
circumstances, particularly after the Court of Final Appeal has interpreted these Articles
of the Basic Law. It is very clever of the Government to say, well, there is a distinction
between final adjudication and final interpretation. First of all, Article 158 does not
say that the final right of interpretation, the word “final” is certainly not there in Article
158(1). It reserves the right but actually the Chinese text uses the word “belongs”. In
other words, the right to interpret the Basic Law “belongs” to the Standing Committee of
the National People’s Congress and the other Articles set out how it should be exercised.
| spent years on the Drafting Committee trying to minimize the harm to the high degree
of autonomy to the SAR in this Article as well as the one dealing with acts of state.
My position has always been while | was a drafter, that whereas the legislature will enact
laws, it is always up to the courts to interpret them. And therefore, there is no such
thing as legislative interpretation under the common law system and in the event of
course | was fighting against all the rest.  So, | did my best to restrict the circumstances
as to when an interpretation would be sought, so that the Standing Committee of the
NPC wouldn’t interpret any Article of the Basic Law. The Chinese drafters used the
Treaty of Rome, and therefore you see very strict limitations are put in Article 158.
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Certainly, any Article which falls within the autonomy of the SAR would be entirely
out. So, that is why I am livid with the Government. | use the word “livid” with the
Government when they are now seeking an interpretation of Article 24 which by the
Government’s own case before the Court of Final Appeal and indeed throughout was an
Article which falls within the exclusive autonomy of the Region. 1 think this is utter
dishonesty on the part of the Government because they have cheated the Court. They
be made no submission to the Court at all levels. Now they do the opposite. | think
this Government cannot be tolerated.

And | entirely agree with Professor Yash GHAI that there is a constant ouslaught
on the common law by the Government. Now surely when | was a drafter, and | am
sure everybody in Hong Kong at that time would think that it would fall on the part of
the Justice Department to defend the rule of law and to defend the common law because
what other laws are we talking about. From start to finish if you look at the Joint
Declaration and every Article of the Basic Law, you find that the common law must be
preserved. The common law is the only law we need to know and we ought to know if
we want to function in the courts of Hong Kong whether as advocate or as judge. And
suddenly we are told that, well, an interpretation of the laws you better not only look at
documents which are admissable under the common law but you should also look at
documents which the Standing Committee of the NPC may be looking at and will be
looking at. So you better be smart, and in anticipation you must do what they would
do. And they apply this principle even to the Court of the First Instance or to the Court
of Appeal. But if you look at Article 158, it is only at the final stage when it was
necessary for the Court of Final Appeal to interpret a certain Article of the Basic Law
which falls outside the autonomy of the SAR that a referral is required. So, what is the
Government doing to the rule of law and to the common law. It is making every
attempt to kill it and then they still say that they are defending the rule of law. How on
earth can the Government do this to Hong Kong. If you continue to do that, the rule of
law is not dead yet but can there be any doubt that you are trying to kill the common
law. Mr Chairman, there are a lot of other things I should be saying but I am so fed-up.

But perhaps, | should not forget to point out in this report it is entirely one-sided.
I can tell you my experience of what my fellow drafters did when we were drafting the
Basic Law. Of course in Hong Kong, there was a very august body, the Basic Law
Consultative Committee of which some are members, they spent hours and days and
weeks, particularly the legal sub-group, churning out a lot of documents, a lot of reports.
And I can tell you the drafters would not look at them at all. And I had to bring them
myself when | attended these meetings, the sub-group meetings. | had them
photostated so that they won’t be reading too many documents and | had to read them
out. And when | was drafting and when it was time for us to put our thoughts together
in the first draft of the Basic Law which was somewhat in this color. | had to fight,
otherwise, Mr LU Ping wanted dissenting views to be printed in another document, in
another volume. So there is the one single volume for the first draft of the Basic Law.
There will be another volume for the dissenting views and | had to fight with them to the
extent that | actually walked out from the meeting in Guangzhou. And then they
changed their mind and had the other dissenting views included at the end of the first
draft of the Basic Law. | wanted it to be put down at the stage, for example Article
18 the dissenting views. No. Then | said what about at the end of the chapter? No.
End of the volume? No. Thatis why I walked out. But finally because | walked out
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they included it at the end of the volume. So, I am telling the Government if you put
dissenting views and other views in different volumes, 19 of them, they will not be read.
| am sure that was the intention.

So, this report is totally one-sided, unfair and misleading to the would-be readers,
namely the Standing Committee’s members. For example, when you said towards the
end, page 4 of the English text, request for assistance from the CPG. The third line
says “Queries and arguments as to whether the CFA’s interpretation is in line with the
Basic Law have been raised in the community. Public opinion is overwhelmingly in
favour of an early resolution of this issue.” And then, the seventh line says “the
HKSARG respects the judgments of Hong Kong’s courts”, | thought “rejects” should be
a better word, “We have considered carefully and repeatedly the available options for
resolving this issue.” Now, pausing there for a moment, the picture seems to be
painted on behalf of the Chief Executive that they are not saying the Court of Final
Appeal was wrong. Indeed, Mr ALLCOCK’s statement to this Panel was that they are
not saying whether this is right or wrong, but there are different views and doubts and
they should therefore seek a clarification, as it were. Well, the Government is famous
for that, they also sought clarification from the Court of Final Appeal. Once they got
it, they said this is rectification. It is cheating from the Court of Final Appeal again.
But here, look at that, they talk about available options without saying what these
options are. So, how do you expect the Standing Committee members to know what
you are talking about. You say, oh, go to the 19 volumes. They will not, | tell you.
You should help them at least, at least say well volume 5, isn’t it? And then you see
opinions that the Standing Committee should not interpret but should get the NPC itself
to amend. All these things are not there.

What about respecting? If you say respect the judgment, why not carry it out,
why don’t you give that as an option.  Of course there will be a lot of people, of course
nobody believes that the figure of 1.67 million is near the mark, except the Government,
perhaps. So, they should put the alternative options there and they should also say the
danger of interpretation is to harm the common law system. These views as powerfully
expressed by our experts again and again. Not a word is mentioned. And then the
report says “Accordingly, the HKSARG has decided to request the State Council to ask
the NPCSC to make a legislative interpretation of the relevant provisions of the Basic
Law. This is a decision which we have been compelled to take in the face of
exceptional circumstances.” Not a word about following the judgment of the court,
may be you say you can’t, at least what about amendment. So, Mr Chairman, we are
not talking about actually a judgment. We are not talking just about 1.67 million
people who are our own children. We are not just talking about the rule of law. We
are talking about “one-country-two-systems”. Does our Government want it to work?
Does the Government want the international community to believe that there is a future
for Hong Kong under the “one-country-two-systems” policy. That is the question, Mr
Chairman, |1 am completely flabbergasted by the attitude of our Government. Thank
you!

ETHE
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Mr DYKES, first.
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BEXTE :

| believe that the arguments about constitutionality have been canvassed
beforehand in the past four or five weeks. In summary, it is a matter of construction.
You look upon Article 158(1) as containing the first sentence as if a statement is the
constitutional truth that Mr Martin LEE has said, the power of interpretation “belongs”
to the SCNPC. But if you would look immediately to the next provision, then there is
an authority given to the Region to interpret, and you set against that the path of
amendment and you come to the construction that it is a self-contained mechanism
providing for interpretation through the courts and very exceptionally an interpretation
by the NPC in the circumstances described in Article 158, and likewise in Article 159.
As | say that is a perfectly respectable constitutional argument. The problem of course
is that it is happening and of course matters have not been tested in the courts. |
wouldn’t say any more and ask Professor Yash GHAI to supplement.

TE:
Professor Yash GHAI, please.
{E-l:bﬂlgﬂff .

| agree with that. Again | object to Mr ALLCOCK’s implication that because we
are here we are reversing. | thought I made myself very clear, and I spoke in English so
that there are no translation problems, that Articles 43 and 48(2) do not right any
business for reference. | look at Article 158 as an exhaustive set of provisions for
interpretation.  So, | believe very strongly that the Government has no power to seek
this. It upsets the entire balance of the Basic Law, it is as if the Government has not
understood. It is the executive challenging the judiciary. It is going to the Standing
Committee in a case where the highest court of this land has given its ruling with
unanimous decision and then to say this is not an attack of the law or this is not the law.
This is amazing. | am not sure we are getting anywhere. These arguments have been
made repeatedly, the Government has its one-liners and they will come back to that.
We are facing a stonewall but | can for record say very clearly that the Government has
no constitutional power to seek an interpretation from the Standing Committee.

FEWZES -

May | ask Professor GHAI whether he is saying that the Executive has no power to
go to the NPC Standing Committee to seek an interpretation on any Article of the Basic
Law. | can understand you are saying that now they want to overturn the verdict of the
Court of Final Appeal, that is of course very repugnant and should be roundly
condemned, but what about other Articles of the Basic Law which involve the Central
Government or relationship between the SAR and the Central Government. So, you
are saying that they have no right to go to the NPC either to seek an interpretation.  So,
I mean what you are saying is the Executive Authority in the SAR has no right to go to
the NPC for an interpretation.  Full stop.

THE:
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But the Chief Executive has gone to the State Council, not the NPC.

FEWZESR -

That is also the another point, so they are not really doing it. They are just
making a suggestion to the State Council. Is that also unconstitutional? So, two
questions.

{E-l:bﬂlgﬂff .

Well, I would need time to consider the second question. It seems to me that the
scheme of the Basic Law as regards interpretation is that this is primary a matter of the
courts, this is clear in Article 158. In certain circumstances, the matter may be referred
to the Standing Committee by the court themselves. Outside of that, |1 don’t see any
provision whereby particular institutions can do that. Now, what is to prevent a
defeated litigant in a case to go. If we admit that the Government has the power, then
what about other bodies which also could benefit from a reinterpretation and
rectification. What about their position? So, it seems to me that to say the
Government can do that, others can’t do that, it is inherently objectionable. And I
don’t see anything in any other part of the Basic Law which authorizes the Government
to seek an interpretation from the Standing Committee.

As to your second question of reference to the State Council. Let me know once
we have the acceptance that there is no power of the Chief Executive to go to the NPC
Standing Committee, then why should are condone a system which is the indirect way of
achieving the same result. The Government is saying very clearly in this document that
it is wanting an interpretation of a particular kind. In my objection I’ve stated before and
| am repeating now is that it is a very tendentious process. Mr Martin LEE has very
effectively de-constructed the Government’s report and show how irresponsible  the
document it is. And therefore the Government can do indirectly what it can’t do
directly and that cannot be right.

FNEZHZES -

A AT E E AR RE -
TE:

Mr Roderick WOO, please.
RMILTE :

Mr Chairman, my colleagues and | are here as representatives of the Law Society
to give the views of the need for the setting up of a formal mechanism for the  Chief
Executive to request the Central Government to approach the Standing Committee for
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interpretation. Now, the Law Society’s position is that it is neither unconstitutional nor
unlawful for the Chief Executive to initiate a request for an interpretation by the
Standing Committee of the NPC. Of course, it is not possible for the Chief Executive
simply to ask the Standing Committee of the NPC, because it is quite clearly set out in
the Constitution of the People’s Republic of China that only bodies such as the State
Council can do that. | do not want to use this as a forum to argue on the question of
whether it is constitutional or lawful or otherwise for the Chief Executive to initiate
such a process, because we are not here to discuss that. Thank you.

HENHEE -

BT T PRIEMERL THERNEMH N RIEEERSR A
rEfiiie 7  WMRBECREFZELE  DIZESEESH - a]gEMAY
RUEMBUFHEIE > DU KFIGE R 7 A K w12 > B LS A 5w A8 5 1 -
it A E iR g R AN EE > BHINEF V&R WA REEE 7 &R -
HWMBENFAERER  RMAERRCRAETEFREER. ...
ETHE

BIEWHEE  —EERRERERR FErzE T HERNER -
HHEMNS - AZHEAER  TrEREEENELT -

FHEN#EE -

EFE > ABRER MMEARE T ?EERG T > ANEE > AREEH
Y BR R RR
ETHE

il {9 AT LLSEE $22 B M Y B RE PR B 1Y > At 02 1 B 3 -
HENEE -

HHHE - BREEMEGE > MmigEme -
R sEE -

Mr Chairman, | do not know whether you have a copy of the letter from your
Clerk to the Panel’s letter to the President of Law Society dated the 4th of June. |
don’t think there is any question of misunderstanding if Ms Emily LAU is given a copy

of the letter and that she reads through it very carefully, then 1 think anybody who
misunderstands the contents of the letter, it would be Miss LAU.

HENHEE -

FE o EMEER.
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B EE :

If she hasn’t seen the letter, | don’t think it is appropriate for her to presume that
the Law Society has misunderstood the invitation and the reason why we are here.

FIEWHE :
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EE
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THE:
CS i S
B EE

On the two issues. One, the Law Society’s position is that the Standing
Committee of the NPC has the power to give an interpretation of the provisions of the
Basic Law under Article 158(1). And if that is so, then the giving of such
interpretation cannot be an act which would be prejudicial to the rule of law because
that would be in accordance with the Basic Law. And as far as judicial independence
is concerned, the judges of the courts of Hong Kong are entitled to make rulings without
fear or favour, and that would not be affected by a lawful interpretation by the Standing
Committee of the NPC. Any interpretation given by the Standing Committee of the
NPC could not affect any judgment that has been given by any of the courts in Hong
Kong. To that extent, it is the Law Society’s position that the judicial independence of
the courts of Hong Kong is not undermined. Thank you.

ETHE
REIFNIIGERT2ERE - WHREES -
WELCHEE -

Can | have a follow-up. Leaving aside the question of constitutionality and
legality of interpretation by the NPCSC, okay? For the purpose of argument we accept
that, you know, they can interpret the provisions in the Basic Law. But let’s focus on
when and how they can interpret it. Our primary concern is first whether or not it is
appropriate for the Hong Kong Administration to seek an interpretation after the Court
of Final Appeal has already adjudicated on the case. | think that is the focus. Let’s
focus on the current issue. The Court of Final Appeal has already held the full trial, it
already had the benefit of listening to Counsel, it had already adjudicated on the case
after interpreting the Basic Law. s it appropriate for the Hong Kong Government led
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by the Chief Executive to seek to overturn the interpretation of the CFA. Now, if that
can be done, does it amount to implying that the Hong Kong Administration can always
have the second bite of the cherry that whenever they are not satisfied with the decision
of CFA they can always turn to the Standing Committee for assistance. Would the
Law Society agree to this course of action?

And secondly of course | have to say that although you know the first provision,
the first paragraph in Article 158 says in clear terms that the power belongs or vests in
the Standing Committee, the power of interpretation. Then when we go through the
whole text of the Basic Law of course we can see that, you know, the constitutional
design is, you know, one can discern from the text of the Basic Law is that there is a
clear functional division of power between the HKSAR Government and the Central
Government. That is all born out in Articles 17, 18, 19 and 158. There is separate
scope of power clearly set out in all these Articles | refer to, namely there are concepts
of relationship between the Central Government and the SAR Government, scopes of
responsibility of the Central Government and also the limits of high degree of autonomy.
It appears to us that it is important why this functional division of power has to be spelt
out, because we wish to maintain the integrity of the autonomy of Hong Kong, which is
important because the integrity of the system is to ensure that you know that all the
social systems, the life, the style of living, economic system are being protected.

So | think what is most important is that, and that is the second question, would it
be right for the Hong Kong Government to seek intervention from the State Council,
you know, requesting intervention from the State Council that they should seek
interpretation from the Standing Committee on interpretation of provisions within the
limits of autonomy of Hong Kong? Should we invite interpretation on this provision
within the autonomy of Hong Kong.  So, two separate questions. Would it be right to
seek assistance when the Hong Kong Government has lost the case. Second issue,
should they seek intervention from the Central Government on affairs relating to the
autonomy of Hong Kong.

TE:
“Mr Roderick WOO, please”.
R sEE -

Well, Mr Chairman, as | said if there was any misunderstanding as why we are
here is very clearly sorted out by the letter from this body. So, all | can say is the Law
Society’s position has been canvassed on different fora and it was not our intention to
come here and argue those. In fact, this august body had that motion discussed and
passed a resolution endorsing the Chief Executive to initiate the process. So | do not
understand why we are here again within the four walls of this august body to go over
that motion which this body has endorsed.

ETHE
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B EE

Mr Chairman, also | would like to mention that in our paper the Law Society
express the view that any decision by the Chief Executive to initiate any request for
interpretation of the Basic Law by the Standing Committee of the NPC should have the
endorsement of this Legislative Council. And in this particular case, we are talking
about retrospectively that this Council has endorsed that decision. Thank you.

FHRFEER -

On this point, Mr Chairman. i 5 15 1 Al & f 21 e 7 19 38055 e 2 20 - 1R
HEMM ARG RNER  BIERMEHH 2 — L FRREHED
ANEREMGEEE REGIREN(TEE VM EZ IR > el LIFER
bR il & R A 3 H BA Y R RE -

ETHE

HE ERBAAG N AREEEMHME > 5 KA wEH - LIRA
1R T B0 A BRSE AR BY R R o M AT HE THE AR 0N R LR B
CMERBEEETR RFXEFRBESHELEFHERS - E2EHSHE
HRE > PRER IR LA mER R LT > WEREENEGHE - 22
WEE & - WA FATH 7RI RE - 55 R M > 2100 3 OR B 38 T Y 5R K ARG
BRIEME - RAKHHEE -
HNEWES -

1R f B Y R R e SRR B e A o IRt BT B Y B R A B9 SRR R
7 - B REIHE T IE > 2 F LA B E AR o In English, it says here “in
order to achieve a high degree of the transparency, it would be desirable to have the

decision debated.” But just that Mr WOO said it should have the endorsement which |
think is quite different.

TE:
Now, it is “and endorsed by a majority of the Legislative Council.”

FHEHEE -
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Desirable. So in some cases it may not be desirable or not possible then they
won’t do it and is that also acceptable to the Law Society? Is that a must, or is just
desirable?

RisEE -

We are being asked about our views and our view is that it is desirable.
NEWES -

But just then he said it should. So, ....
Rk E :

“Should ” is also an expression of desirability. “should” means that we feel that it
would be desirable that the Legislative Council should endorse that decision of the
proposal to seek, to initiate the request for interpretation.

TE:
That word “should” was used rather lossely. Mr Ambrose CHEUNG.
Rk 7 i#E B

Mr  Chairman, in the context of considering the necessity of setting up a
mechanism or not, | think it is fundamentally important to qualify the Government’s
position in terms of the interpretation of Article 158 (1). And in terms of how they
either broadly or restrictively interpret that particular section in the power of the SAR
and in the power of the Chief Executive in requesting or seeking to request to interpret.
And I would like to take this opportunity to put this question to the Government and in
the presence of our guests, so that | can actually get a response from the Government as
well as from the guests.

Correct me if I am wrong. When we are talking about Article 158 (1), the
Government did actually make a preliminary view on Article158(1) in a very broad
sense, saying that, actually, the right to interpret and the timing for interpretation
actually applies before a court case, during the court case, as well as after the court case.
And | have put this question to the Government that Mr ALLCOCK has put it to
yourself saying that. In the context of Article 2, it sets out very clearly that the SAR
has the independent judicial power as well as the final adjudication power. And this is
obviously elaborated in Article 19 in greater detail. But in the context of your position
that in fact according to Article 158 (1), the power to interpret actually applies generally
and broadly before a court case, even during a court case and after a court case. How
would you put the Government’s position in the context of maintaining judicial
independence, in the context of maintaining the final adjudication power and in the
context of maintaining the whole framework of “one-country-two-systems” and the high
degree of autonomy. Thank you.
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Mr ALLCOCK.
ZHABZHNER :

Mr Chairman, thank you for this opportunity to clarify our position. Firstly, can |
say | am sorry for | have offended anyone by my previous comment. What | was trying
to do, perhaps not very well, was to say that there are two quite separate questions that
Members of this legislature must consider. One is whether what is happening is lawful
or constitutional. Because our position is that it is. And then secondly, if that is the
case, should there be some mechanism to restrict this sort of things happening again. |
am just saying there are two issues and we shouldn’t blur them. That is all | meant to
say.

As to our position on Article 158, we said there is a difference between what can
lawfully and constitutionally be done and what is desirable. Some Members have said
it is very undesirable to seek an interpretation in certain circumstances. Our starting
position is that as a matter of law, as a matter of constitutionality, the NPCSC has the
power to interpret all provisions in the Basic Law whether they are within Hong Kong’s
autonomy or not.  And that in theory, they can do this at any time.

The second question then is : Is it desirable for this to happen? And clearly the
Government takes the position that it should only be in the most exceptional
circumstances that this ever happens. So, we accept that there is an undesirable side to
interpretation and that it should be very much a last resort. As to when it should be
resorted to, I think that it is what Members are considering now, whether there can be
criteria or mechanisms or even laws which restrict this. This is obviously a valid
matter for discussion and something the Administration has said we will look into.  So,
we are making the distinction between what can be done lawfully and constitutionally
and then what is or is not desirable. And on the first, our position is quite clear that the
NPCSC can do this at any time. In theory, the Chief Executive can request the
interpretation any time. But this does not mean that either body will do this frequently or
will do it lightly, and so that leads on to: Should there be some sort of restrictions which
ensure that this power is only used very sparingly?

EFE:

Professor GHAI.
EFHBHE :

Are you suggesting that when there is before the courts of Hong Kong a case
involving interpretation of the Basic Law, that even at that time the NPC can make an

interpretation? If you think so, that seems to be on the face of it inconsistent with
Article 158(3)..
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Mr ALLCOCK, that was the original question Mr Ambrose CHEUNG was asking
whether or not you agree that before a trial, during a trial or after a trial, in all three cases
you can seek interpretation. That is legal and constitutional to do so, although not all
that desirable.

RZHABRENES :

Yes, our position is it can be done at any time.
FHBHRE :

Even when the cases are going on in the Hong Kong courts?
RZHABRENES :

Yes, in theory. Can | make this distinction between theory and practice which |
am sure the constitutional lawyers are familiar with. But there is the House of Lords’
authority on this sort of point. When independence was given to various colonies,
various powers were given to them through the statutes of Westminster. Various
colonies were given a great deal of independence and the issue arose as to whether that
independence could be taken away again by the British Parliament. And the House of
Lords says as a matter of theory, it can be taken away. What Parliament did,
Parliament could undo. So it could, as a matter of theory, take away the autonomy of
these various regions. But the House of Lords says there’s a great difference between
what can be done in theory and the political realities. And they said in other words
something can be done as a matter of law but as a matter of political reality, it won’t be
because it is undesirable. And this is what we are saying : there must be difference
between what can be done and what will or should be done.

FE :

Mr Ambrose CHEUNG’s original questions were on high degree of autonomy and
judicial independence.

HOKF#ER

Mr Chairman, can | have the opportunity to listen to the guests’ reply first before |
took my follow-up?

FE :
Mr DYKES, please.

BREXTE:
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First, the first point and we really have to invite a response in whole from Mr
ALLCOCK, is that he has suggested that the criteria could be devised and undesirable.
But the question is, given such a momentous power and you are going to be talking in
terms of a power to exercise “in exceptional circumstances” or only where there is
“great necessity”. Does he accept that that power would be amenable to judicial
review by the courts in Hong Kong, so that the power of interpretation could be
inhibited by a court order reviewing the exercise of discretion of such a broadly defined
nature. | mean it is a kind of discretion that the court says it is not for me to say.
What is a matter of great importance or urgency or necessity for the Chief Executive, so
I am actually anticipating the answer, namely, that it would be quite difficult. And the
second one is this relating also to criteria for reference. | note that it was Mr
ALLCOCK who said that it is not that the decision of the Court of Final Appeal is
wrong, it is just it has given rise to a matter which is obviously of great concern because
the Court of Appeal went one way and the Court of Final Appeal went the other way.
The fact is the diversity of opinion among judges seems to be a factor. So a very
specific question is this: in a hierarchy of appeals from the Court of First Instance to the
Court of Final Appeal, you end up with nine judges dealing with the matter, one of First
Instance, three of Court of Appeal and five of Court of Final Appeal. Using an analogy
in football score in this one, it was 5:4 for the applicants. They lost at the first two
stages but won unanimously hands down in the Court of Final Appeal. If the decision
has gone the other way, and overall there’ve been a diversity of opinion 6:3 in favour of
the Government. Would the same degree of uncertainty prompt the Government,
although it won the case, to seek a reference if that is a criterion for putting matters
forward, diversity of views among respected and experienced judges. And of course,
the composition of these courts changes from time to time, as you know. It is not, as it
were, a pension-like Supreme Court of the United States. There will be guaranteed to
be a turnover within the judges, within those bodies, within every six months. So
those were the two points I put back, partly answering the learned Member’s question.

FE :

Do you like to say something, Peter? Professor Wesley-Smith.

LHEHE :

Yes, very briefly. | think there are just two points | would like to make. First,
in regard to the nature and scope of executive power, | think as a general principle the
executive must have the power to do whatever it thinks is necessary in the interest of the
good governance of Hong Kong. It cannot, of course, do that which is expressly
forbidden by the Basic Law. Reference to the Standing Committee is not expressly
forbidden. But it may be that it is impliedly forbidden and that, as | understand it, is
Professor GHAI’s argument that looking at the structure of the Basic Law, particularly
comparing Article 158 with Article 159, one can find the implications that this power
should not be exercised at all, or the more moderate position that it should not be
exercised in certain circumstances.

The other point I want to make is to refer to levels of analysis. We’ve referred to

narrowly lawful, broadly constitutional and then the third, the political category which
Mr ALLCOCK has in effect referred to. In my own opinions on this whole question,
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I’ve restricted myself to lawful and constitutional levels, but not what it seems to me is
political. Obviously, the constitutional shades into the political and it is very difficult
to draw a clear distinction between the two. But it seems to me that many of the
arguments by the other party are more political than truly constitutional, but I don’t wish
to deny that what appear to be political arguments can be given a constitutional flavour
and indeed might be sufficient for one to argue very strongly that there is a breach of the
Basic Law in this broadly constitutional aspect.

FE :

But you have more or less suggested that you thought it is politically unwise for
the Government to go down the interpretation route. In a certain sense, if there are
other alternatives, that could still be explored.

LHEHE :

If there are, but previously I’ve only considered the first two levels of analysis and,
not being a politician, I didn’t think my political views would be relevant. But as | say
it is difficult to distinguish sometimes between the constitutional and the political.

FE :

Professor GHAIL.

{E-l:bﬂlgﬂff .

I think I like to say a word or two about the question of interpretation. 1 like to
say a word or two about the question of interpretation. | think to say about the
constitution document that it is legal but undesirable, it is unsatisfactory particularly so
in the present context. The Court of Final Appeal I think set out the framework for
interpretation and it said very clearly that you must avoid rigid, narrow and linguistic
kind of interpretations and that interpretation must be based on the broad purpose of the
Basic Law and we must look at every provision in the context. And that is the guide to
interpretation which | think even the Department of Justice is bound by it, | believe.
So, I think to say that all because Article 158(1) says this at any given time the NPC can
make a ruling even for cases being heard by the Hong Kong Courts, the same issue can
be decided by NPC completely contrary to Article 158. | mean we have to see the
context of it. This matter of legalistic position is unwarranted in a constitutional
document. And the other thing you mustn’t forget is that we cannot go to court for
every ruling on this point. | think Peter has suggested a judicial review, but that is not
realistic, we have to accept the fact that once the Government goes to the Standing
Committee or to the State Council that is the end of the matter. Effectively you can’t
do anything about it, we have to accept that and that is a part of the structure of analysis
or what that means and | don’t like to distinguish between legal but not desirable, this is
nonsense in a constitutional document. And | would suggest that we have to look at
whether the court can, or whether the NPC, just take one example from Mr ALLCOCK’
statement, whether the NPC can at anytime give a ruling, even when the case is before
the CFA. It is nonsense, it goes against the very philosophy of the Basic Law. And
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we just can’t interpret in isolation and the Court of Final Appeal is very clear on this.
And | do wish the Department of Justice would read the CFA decisions.

FE :

Can | pick your brain a bit, Professor GHAI. May | say that an act which is not
unlawful, which is not illegal and hence in that sense lawful and legal, may not
necessarily be proper in a constitutional sense for your purposive approach to the
constitution. Would you agree with that?

{E-l:bﬂlgﬂff .

Yes, | would, and nothing we have for a purposive approach. | mean Article
158(1) has to be read in the context not only of the rest of Article 158, but I think as Mr
HO said, in Articles 17, 18, 19 so you have to see in the whole context, we have to see
the historical context, we have to see in the context of “one-country two-systems”.

FE :

Ambrose CHEUNG, please.
WRKFER -

Thank you, Chairman. | share the view of the learned guests here in terms of the
Government’s position on the board interpretation of Article 158(1). Actually, when |
first heard about their position, | almost feel gravely disturbed and | made the request,
and | made it again, that the Government please put their position in writing, so that it’s
clear and square, so that we can actually follow up on that. That is the first request.

The second thing why | am gravely concerned is because in that analysis
extending the Central Government exercising Article158(1) broadly at any time, at any
point in time. It also means that the Government is also taking a position by virtual of
Article 43 and Article 48 that they can also at anytime report to the State Council and
directly or indirectly seek the request of the interpretation, and in that sense | can’t
accept the Government’s position being lawful and not desirable.

If you are saying that it is lawful for you to do, then thirdly, I will request you, the
Government, to put it very clearly: “Have you actually sought an interpretation of
Article 158(1)? Who is the authority of the interpretation of Article 158(1) in
supporting your position?” | mean we are debating here the interfacing of the two
systems and we are still at a loss and try to develop authorities and views and thoughts
about it. You are so firm and so clear about your position on Article 158(1), | mean on
what basis and on what authority that you interpret such a provision. That is the third
question.

And the forth question is would Government please put it in paper what is the
Government’s intention and a Government’s structure and purpose in protecting the
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one-country-two-systems, in protecting the high degree of autonomy. | mean the
position adopted to bind you can be argued that you can legally at anytime, even though
undesirable, you’re able to do it, to disturb it, to disrupt it, even to disrupt the
fundamental framework of the whole Basic Law, designed for the one-country-two-
systems and the high degree of autonomy. | mean | would challege the Government to
put their position clear on paper, so that we can actually pursue that issue. Thank you,
Mr Chairman.

FE :

Mr ALLCOCK, please.
ZHAEIRENES :

Mr Chairman, we will certainly try to put our position in writing. | think | have
said all I can this morning but we will try to reduce it to writing. Can | just answer
some points where it has been suggested that one is wrong to draw distinction between
law and desirability, between theory and practice and so on, that in the constitutional
framework this is wrong. All | say is that the House of Lords did not agree with that
position and did draw that precise distinction between what lawfully can be done and
what is a matter of political reality and also of desirability whether it should or should
not be done. So the Government is by no means out of line with common law thinking
on this.

FE :

Mr Martin LEE, Please.
FHEgES

Mr Chairman, 1 would like to take a couple of points on the interface between the
two systems, the common law model and the Leninist model. Now Mr ALLCOCK
does not disagree with that, but he said that there is an interface, but surely all the
drafters knew throughout the time that the two systems are totally different. And what
the drafters did was to emphasise that the common law shall continue and never said
anything about the civil law system or the Leninist system or what ever. On the
contrary, it says that if national laws have to be applied to Hong Kong, then you must go
through the channel as included in Schedule 11l and all that. It is meant to be a self-
contained document. If you say, well, there has to be an interface, don’t suggest that it
is not something we knew, we knew all the time. And we look at Article 158, it was
carefully drafted, step by step, and I think members and people must remember the
Chinese text of Article 158(1) is very important, the right to interpret the Basic Law
belongs to the National People’s Congress Standing Committee. And how is it to be
exercised, and it is clearly spelt out. The courts could interpret on their own in the
Articles which fall within the autonomy of the Region. If it is now suggested that as
the Government has to, becase the Chief Executive has already invited the Standing
Committee to interpret, and | say re-interpret, those Articles, then surely Article
158 would have been worded differently. You would have expected these words to
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appear after the first paragraph. The first paragraph of Article 158 says the power of
the interpretation of this Law shall be vested, or as | said, belongs to the Standing
Committee of the National People’s Congress and it may be execised anytime by the
Standing Committee of the NPC as it shall think fit or notwithstanding the subsequent
provisions. Words to that effect would justify, otherwise you’re putting the whole
Article on its head, you are standing on it.

Why do you need such elaborate provisions if you are right, then you don’t need to
say anything, just the power of interpretation of this Law shall be vested in the Standing
Committee of the National People’s Congress, full-stop and that’s all. And then later
on, then it is OK if we delegate such power to any court we will do so by executive
means, we can do that that way. So why do we do it so elaborately? Why do we
restrict the reference only to certain types in Article 158(3)? So if the Government is
right that the interfacing has to be dealt with now, then I would suggest that, Professor
GHAI is entirely correct, then you opt the method which will not hurt the common law
system and would indeed preserve it. And you don’t opt for a system which opens a
big hole into the common law system, like opening a hole in my heart. And then we
don’t know when it will end. That’s the way to look at it surely, and that is the duty,
undoubted duty, of the Government so to behave. Otherwise, how do you make the
“one-country-two-systems” works. | don’t want to see the Joint Declaration being
negotiatied after two years, and the Basic Law being drafted, finalized after somethings
like four and half years and only to be completely destroyed at the most crucial areas by
the Government, that is totally unacceptable.

Mr Chairman, and that I think it would be, of course, I can understand some of the
visitors do not like to be involved in a political arguement but here we are not really
engaged into a political argument as to whether the Liberals are right, or DAB are right,
or the Deomcratic Party is right, we are here concerned with the rule of law. Now
when it comes to the defence of the common law, then | would say every lawyer, every
academic in the legal field has a duty. And I would say the Government, of course, has
the undoubted duty, they should be taking the lead. And that would include the Law
Soceity of course, and the Bar, we all must work together to perserve the common law,
which the Basic Law and the Joint Declaration took pains to preserve. Thank you.

FE :

Mr ALLCOCK, please.
ZHAEIRENES :

Thank you, Mr Chairman. Before Mr LEE’s comments and questions, other
members have drawn attention to the fact that many Articles in the Basic Law do restrict
the power of the Central Government in relation to Hong Kong. For example, Article
17 only allows the Standing Committee of the NPC to return laws which relate to
matters outside of Hong Kong autonomy. And national laws can only apply under
Article 18 in a similar fashion. So there are, as has been pointed out, a number of
express provisions which limit the Central Authorities’ powers in relation to Hong
Kong. Now under Article 158(1), that is not the case. So to the extent that people
have been relying upon those Articles, in my view, this does not entirely help their case
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because they are saying certain Articles expressly limit the powers but Article 158 does
not. What Article 158(1) does is firstly state that the NPCSC has the authority to
interpret, and then it delegates to the courts the power to interpret the Basic Law when
it’s handling cases. And, as we know, in certain cases the courts must seek an
interpretation. But that delegation does not take away the NPCSC’s own unrestricted
power of interpretation. Those of you who argued that it is contrary to the spirit of the
Basic Law to interpret that way, are arguing on the spirit and that is not always the
strongest legal argument. On the wording, and everyone says one must rely upon the
wording of the document, there is no restriction on the NPCSC’s power of
interpretation.

FE :

HREERAEEER NHMEHESMETE TRZ R W7 HEER
R & AN [F) B B A% o ) A T 7 5T 2 AR 0 Rk B UF AR I AY Bk - KR f R (£
Pl F R AR T HE R A A EROR A o R S R A AR - (2
BB ERB I B mEREEHEE - "L EEER
RET MEREEREE LS EA N H B9 OE R DUBE T R
HEBEAMEHE - W4 A gait  ELLERATHRE > Al RS EHNKE
i NiESHANEIRE BEGE  WMUZEEA EKE > RS EEERK
HYAG SR - T AR BB A A0 H A" DIBE B R A RS0 B LRI & 2 1k
WERY vk - BRI TIRZ > A B A4 R gk I R 1 25 e -

RHUARENESR :

Thank you, Mr Chairman. | accept that one must adopt a purposive appraoch but
as often occurs before the courts, people argue as to what the purposes of various
provisions are. Now, as we know, the Basic Law has a number of themes running
through it, some of which Professor GHAI has referred to. But another theme, one
theme also is that it is one country, and that certain powers remain vested in the Central
Government. So to say that one must look exclusively at the purposive approach
which denies the Central Government powers, | think it is a very one-sided approach.

FH#EES -
....talking about one country without mentioning two systems?
ZHAEIRENES :

Mr Chairman, | was referring to the fact that everyone here has been referring to
the two systems all morning. 1 was trying to put the other side of the picture.

ETHE
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Mr Chairman, | want to ask Mr ALLCOCK for clarification about the question
asked by Mr CHEUNG ealier about whether the excutive authories would go to the
NPC for an interpretation before trial, during a trial and after a trial, and he said that he
doesn’t rule out anything. | mean all these are possible because if we look at Article
158(3), it gives very specific circumstances. And that is actually for the Court of Final
Appeal to go and make the application. But I think what Mr ALLCOCK is saying is
that it is outside Article 158. And again going back to the Chief Executive’s power to
initiate an interpretation, what | would like to know is what kind of effect is that going
to have on our judicial system. If we know that there is a trial going on and is not as if
you know the prosecution would ask the judge to go and apply for an interpretation, is
that outside the judicial proceedings, the executive authorities will initiate an
interpretation? So do you foresee any impact that could have on the trial, on the whole
judicial system and on the independence of the judiciary, if the executive insists on
having that power to intervene? And do you think it would not really affect quite
adversely the judicial proceedings that are going on.

TE:
Mr Mak, please.

EEHFHEBRRL :

Mr Chairman, after Mr ALLCOCK’s response on the legal asepcts, | think it is
worthwhile for me to repeat that the Chief Execuitve has pledged that we would seek
assistance of this kind from the CPG only in exceptional circumstances.

FE :

Mr ALLCOCK.
ZHFIREHER -

Yes, Mr Chairman. To supplement what the Secretary has said, we go back to
the difference which | have been trying to emphasize between what may lawfully and
constitutionally be done and what is desirable to be done. And the Goverment has
emphasized that only in highly exceptional cicumstances would the CE ever seek an
interpretation. Members are here considering whether there are any other criteria or
constraints which could be imposed. Presumably you could consider as one of the
criteria that there are no proceedings pending on the issue. That’s my view on the
question of desirability, which by all means can be looked at in terms of criteria. In
terms of what is lawful, our position is that it could in theory be done.

HNEWES -
Mr Chairman, | would have thought this is a question of very fundamental

principle that the executive authorities would not do anything to undermine the
independence of the judiciary and the integrity of our legal and judicial system. But
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what they are proposing is that they can intervene at anytime during a trial and then go
to Beijing and ask for an interpretation. What do you expect the judge to do with that
interpretation if and when it is received.

ETHE

Al LLE B2 BhER - BLUR BURF H B AR IR G SR B 18 30 T A $2 55 B 55 Be 225K
ANKEZERE (EARE) - HHE EBEN®R > EamaFEART - e
i 51K KB S A WMT%%%MXTE§X%%<ﬁ$£> =1
HEMAEEMNIAR - RV E A & E R ARE ﬁﬁ%%<ﬁ$£>
» B iy 7R S 77 and not rule out the possibility - 45 58 £ BY B GE (£ 7F °© BT &
Eﬁ%@’%@@%&%%%%ﬁo&%&%Eﬁ%&—%@ﬁ%ﬁ%
o SCHY e Z 4 - HIE P 36 B o o A R Y AR S0 B R R B O I RS A R R
o AEEGERBERES RHEEAZERAREZEBRE (EAE) - 7F
BTG LT BUR IR & [ o (K &6 1 D 52 2 B 8 /Y 31 1 1 D A0 s Ok 1R
oo SEEEHBERRE -

FNEZHZES -

FJE > Mr ALLCOCKFH ZEE -
TE:

Mr ALLCOCK.
ZUASEHNES :

Mr Chairman, we emphasize endlessly that we’re talking about highly exceptional
circumstances. In the particular case we are now concerned with, we’re talking about the
serious problem of immigration which you all know about. It is not a question of if we
may lose a case therefore we seek an interpretation. This is complete distortion of our
position. There is a factual situation which everyone knows about in terms of
immigration, plus there is legal ambiguity which everyone knows about. These are
highly exceptional circumstances. To suggest that we will seek an interpretation

because we think we may be losing any case relating to the Basic Law is a complete
distortion of our position.

ETHE
frg &= KR (EAK) B0k ?
FHEHEE -

Mr Chairman, he is not ruling it out. He is not ruling out going to seek an
interpretation whenever, you may say exceptional circumstances, but I don’t know what
your definition of exceptional circumstances is, anyway. You don’t rule it out.
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RHUABZEHES :

Mr Chairman, I’ve been trying to draw the distinction between what can lawfully
be done and what is desirable. We are here, | thought, to discuss what sort of criteria
or mechanism could be thought out which would have an effect of restraining the
exercise of these powers. Now people are suggesting that we’ll be doing this everyday
of the week, which is a distortion.

ETHE
CS i
B EE

Mr Chairman, as | said, the Law Society has only formed some preliminary views
but there’re some areas that we would like to look at more closely. And one of the
questions that will be discussed is that in Article 158(3) the courts of Hong Kong, when
dealing with a case affecting matters which would have to involve certain aspects
particularly provided there, the courts shall seek an interpretation, and | would imagine
that means adjourning the proceedings while the interpretation is being requested, and
the interpretation will then come in and then the courts in applying the provisions shall
follow the interpretation of the Standing Committee. Now, to lawyers brought up in the
common law system, this obviously is an interpretation from the Standing Committee
while the matter is subjudice, is something we have been brought up to look at as
contrary to the principle of the common law system. Yet, it is provided in the Basic
Law. Now, nobody is above the law and the laws of Hong Kong are not above the
Basic Law. And what if the court should fail in that duty to refer the matter to the
Standing Committee for interpretation. Now, when that happens what would be the
channel, what would be the steps to be taken, if any, by anyone for interpretation.
Therefore, the question would be : “Is it proper, appropriate, lawful or otherwise for an
interpretation to be sought and given before, or during, or after the final adjudication?”
I mean, definitely, Article 158 envisages a situation where interpretation is to be given
during a trial. Now this is a question that we would have to look at more carefully,
before we can form any final view on it.

ETHE
ECHEE > WA REERN LI -
WELCHEE :

Yes Mr Chairman. The reason why we are so concerned about what the
Government describes as exceptional circumstances is because it is to be defined by the
Government. We have no power to define it as it is entirely up to the Government to
find when it becomes the exceptional case and then they have to take action. Let’s
come back to a real situation. We all know that there is a case concerning the
overstayers coming up for hearing before the CFA. Now there is a possibility,
speaking hypothetically, that the Administration may invite or may apply to the Court to
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refer the matter to the Standing Committee of the NPC. The question that | would like
to ask is, suppose the Court were to decline to accept the application of the Government
Counsel in the course of the hearing, now would the Government then, at that time,
during the pendency of the hearing, or in the course of the hearing, take initiative to take
the matter to the State Council. Would that be a possibility? Or would the
Government rule it out, saying that they won’t do it until and unless the case is
concluded and then they look at the matter.

EHE
Mr ALLCOCK
ZHABZHNER :

Mr Chairman, that is not a possibility which has occurred to me. But | think
going back to the allegation that the Government defines what are the exceptional
circumstances, | thought the whole purpose of us being here today is to see if we could
discuss what sort of criteria would need to be satisfied, and possibly in what situations
an interpretation should never be sought. So instead of this debate which seems to be
going round in circles, I wonder if we could have some positive suggestions.

WELCHEE -

The second part of my question. You know during pendency of the hearing
before the CFA, will the Government rule out the possibility of taking the matter to the
Standing Committee?

RHUABZHES :

..... | regret that | have no authority to answer that because | doubt if it has ever
even crossed anyone’s mind.

TE:
Subjudice case cannot be discussed. Mr Martin LEE, please.
FH#EES -

What | suppose answering Mr ALLCOCK’s question“if we want to put the
limitations before the Government can apply for an interpretation because it is so
exceptional” he said. | suppose we can stipulate in future the Government will not seek
to refer unless it involves the interest of more than 1.5 million people of Hong Kong and
that it will cost the Government more than $ 700 billion dollars. 1 mean that really

makes it exceptional, | suppose o A~ AR FFE “FT B K & i e 5 Y T
 BHEHRHEKREFT O FAHER T HEEEGE ARKBUSEERENH
P BAMEEREREERFH L TP RBUT  AlEmEhE &
B EEE RIS A M EE 2 EE BAREXWHAETREE
o HEAEMMEEEES BEEEZSETHEMMEE  RE
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TLHYT e
THE:

“Mr Roderick B WOO, please”.
R sEE -

Mr Chairman, we were invited to be here specifically between the hours of 9 and

11. Now itis 12 o’clock noon and we wonder whether we could have your permission
to leave.
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We reversed the order of business on the agenda and asked the Government to do
it first. The Government was supposed to meet us between 11 am and 12 noon. If
you still have time, I’ve one last question to  ask myself - Tk 7 & 7 7] 28 ] L2 3£ 25
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MIEEL :

Thanks, Mr Chairman, | just want to make one point here. | think your question
is really concerned with the issue of constitutional review, that is whether the Standing
Committee of the NPC has the authority to review it. And my personal view is, if you
look at the other countries’ constitutional review mechanism, there exist two
possibilities. One is sort of pre-review, that is before the legislation comes into effect
it is submitted to a sort of scrutiny to see whether it is consistent with the constitution
itself.  And then the other possibility is the review after the law comes into effect and it
has been noted that sometimes the pre-review may lose certain aspect, so there also
exits a possibility for review after the law comes into effect. And the issue now is, in
China, it does not have well established constitutional review mechanism. So
according to the other countries’ experience, | don’t think its authority to have such kind
of review after the law comes into effect is restricted.

ETHE

EANEEBRESRRTHSCEENm RESMBEETET+
SHHEHEEFWE R T R > LLATEdisallowance - 8 28 50 7 & 2 H B % 0 K
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