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The Government Minute in response to the Report No. 33B of the Public
Accounts Committee dated April 2000

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, laid on
the table today is the Government Minute responding to Report No. 33B of the
Public Accounts Committee (PAC) which contained the PAC's deliberations on
three outstanding subjects investigated by the Director of Audit in his Value For
Money Report No. 33. The efforts of the PAC in considering these important
subjects in detail and producing a supplemental report are appreciated. This
Minute sets out the measures that the Government has taken, or is planning to
take, on the conclusions and recommendations contained in the Report.

The Honourable Eric LI, Chairman of the PAC, spoke in this Council in
12 April when tabling the PAC Report No. 33B. He commented at some length
on each of the three subjects. I would like to respond to them in turn.

First, the refuse collection service of the Urban Services Department.
The Administration is determined to improve the quality and cost-effectiveness
of our refuse collection service. Keeping our city clean is a top priority for the
Government. The new institutional framework for the delivery of municipal
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services put in place since 1 January 2000 is conducive to our achieving this
objective. I am pleased to report that the new Food and Environmental Hygiene
Department has taken a number of measures to improve and strengthen the
refuse collection service. These include strengthened supervision of the refuse
collection teams through regular and surprise checks, regular reviews on the
refuse collection routes taking into account changes in refuse yield and
operational conditions to ensure that there is no excess capacity and use of
modern equipment and devices.

Service quality aside, the PAC has rightly expressed concern about the
cost-effectiveness of the refuse collection service and the productivity of the in-
house refuse collection teams. We have taken fully on board the PAC's
recommendation to speed up the contracting out of this service to achieve greater
cost-efficiency. The Director of Food and Environmental Hygiene has drawn
up a programme with the objective of contracting out 50% of the refuse
collection service by late 2002.

Like the PAC, we realize that we have to carefully manage the impact of a
more rapid outsourcing programme on existing civil service staff. Over the last
few months, the Administration has deliberated on the question of surplus staff,
not only in connection with the contracting out of refuse collection service, but
also those relating to other efficiency measures across the Government. On the
one hand, the Government is committed to providing public services in a cost-
effective manner. On the other, it remains our policy to avoid staff redundancy.
To achieve both objectives, we have decided to introduce a Voluntary Retirement
Scheme on a one-off basis for staff in grades which are likely to have a surplus.
I am glad that Members are in support of this Scheme and the Finance
Committee approved funding of $1.1 billion for its implementation earlier this
month. The Food and Environmental Hygiene Department will monitor the
response of staff in the affected grades to the Voluntary Retirement Scheme in
planning the programme for further contracting out of the refuse collection
service. The Department will also work closely with the Civil Service Bureau
on the redeployment of surplus staff.

The PAC has expressed concern that the consultancy study commissioned
by the former Urban Services Department on the cleansing services had not been
reported to the former Provisional Urban Council and suggested that better
arrangements should be put in place to ensure the publication of consultancy
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reports. In addressing the concern of the PAC, the Secretary for the
Environment and Food has already pointed out in her reply to the PAC on 15
March 2000 that the recommendations of the consultancy study, particularly
those on the contracting out of refuse collection service, had far-reaching staffing
and resource implications and, therefore, had to be reviewed in the light of the
reorganization of municipal services. I am sure the Bureau and the Department
will take account of the study's recommendations in the review of cleansing and
refuse collection services. As regards the general issue of disclosure of
consultancy reports commissioned by the Government, there are already
established arrangements for bureaux and departments to consult the relevant
Panels of the Legislative Council before and after the commissioning of those
studies, especially where significant funding or policies are involved.

Let me now turn to the PAC's comments on the management practices of
the Vocational Training Council (VTC). The main recommendations of the
PAC are that key output and outcome performance indicators for planning and
measuring the results of vocational education and training services, as well as
clear definition of respective responsibilities of the Government and the VTC,
should be included in a framework agreement to be agreed between the
Government and the VTC. As Members are already aware, the Administration
and the VTC have entered into a Memorandum of Administration Arrangements
(MAA) earlier this month. As the MAA has been submitted to the Finance
Committee for information earlier this month, I do not intend to go into the
details of its provision, save to express our thanks to the PAC for its observations
and recommendations, many of which have now been reflected in the MAA.

I am pleased that in noting the MAA with the VTC, the Finance
Committee has supported the new funding arrangements which will give the
VTC greater flexibility in managing its resources to meet changing demands and
greater incentive to achieve productivity savings. These improvements are part
of the Administration's efforts to invigorate the subvention system in order to
bring out the greatest potential of our non-governmental organizations in
providing services to the community. I look forward to Members' support of
our similar endeavours in other sectors.

I now turn to a subject of much concern to the community, and that is,
water supply. Water is essential for life. Given our very limited local water
resources, Hong Kong must obtain a reliable water supply to meet our primary
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need and sustain its stability and prosperity. With the co-operation from
Guangdong, we secured a more reliable water supply from Dongjiang in 1989.
In fact, Dongjiang water has played an extremely important role in supporting our
lives and sustaining the economic growth of Hong Kong over the past 30 years.

It should be noted that negotiating for a steady and reliable supply of raw
water to meet growing population needs is no easy task. Heavy and front-end
loaded capital investment in infrastructure is involved and some projections of
demand are unavoidable. Seen against these, the 1989 agreement was already
the most flexible and pragmatic arrangement achievable at the time.
Notwithstanding the fact that the agreement has not provided for the flexibility in
the supply quantities or resolution of disputes, we have tried our utmost effort all
the time to seek reduction of supply quantities and improvement in raw water
quality standard whenever such a need became apparent. For example, in the
1998 loan agreement for financing the closed aqueduct project which, upon
completion, should significantly improve quality of water supplied to Hong Kong,
we have successfully obtained a total reduction of 560 million cu m in the supply
quantities from 1998 to 2004, amounting to 10% reduction in the fixed annual
supply quantities for the period and saving contract payments in the order of $1.8
billion.

Treated water in Hong Kong is in full compliance with the World Health
Organization standards and is always safe for consumption. To achieve a
quality supply of Dongjiang water to Hong Kong, there are regular meetings
with the Guangdong authorities to monitor the quality of Dongjiang water and
formulate improvement measures to maintain the raw water quality. The
Guangdong authorities have pledged to elevate the water quality to the 1988
standard of the Environmental Quality Standard for Surface Water upon the
commissioning of the closed aqueduct.

The Administration has never had any intention of holding back
information to the Legislative Council on the Dongjiang water issues.
Nonetheless, we recognize that with increasing concern from the community
about the quality of water that we consume, there is a need to enhance
communication with both the Legislative Council and the public on water quality
issues. For this purpose, we have established an Advisory Committee on the
Quality of Water Supplies with a wide representation from academics,
professionals, local district representatives and green groups. The Advisory



ke — 200068 21 H
16 LEGISLATIVE COUNCIL — 21 June 2000

Committee will render useful advice on how to strengthen the monitoring of
water quality and how to enhance transparency through public participation. As
an initial step, test results on both raw and treated water will be released to the
public on a regular basis.

The two Governments' commitment to protecting Dongjiang for the
sustainable development of the Pearl River Delta Region was clearly reaffirmed
in the Joint Statement made by the Governor of Guangdong Province and the
Chief Executive in October last year. The Joint Working Group on Sustainable
Development and Environmental Protection will ensure that both side will work
closely to tighten pollution control and improve the Dongjiang water quality. It
is expected that improvement in the water quality will become more apparent with
the commissioning of the closed aqueduct in 2003 and the Guangdong authorities'
continued effort to combat the pollution at source in Guangdong Province.

I wish to express my sincere thanks to the Chairman and members of the
PAC for their valuable work and sound advice. The Administration will
continue to work in partnership with the PAC in a positive and constructive spirit.
Thank you.
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Report of the Public Accounts Committee on Report No. 34 of the Director

of Audit on the Results of Value for Money Audits

(June 2000 - P.A.C. Report No. 34)

MR ERIC LI: Madam President, on behalf of the Public Accounts Committee
(PAC), I have the honour to table our Report No. 34 today.
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The Director of Audit's Report on the results of value for money audits
completed between October 1999 and February 2000, that is, Report No. 34 was
submitted to you on 15 March 2000 and tabled in the Legislative Council on 29
March 2000. The Report tabled today contains the conclusions reached by the
PAC on the Director of Audit's Report.

In studying the subjects covered in the respective chapters of this Report,
the PAC has also examined the following significant matters of principle:

(@) the role and responsibility of Policy Bureaux for monitoring the
operation and performance of the departments under their spheres of
responsibility;

(b) transparency in public administration, including disciplinary
proceedings in the Civil Service; and

(c) the efficient use of public resources in the administration of justice.

In examining the Audit Report, the PAC is seriously dismayed at the
dereliction of management duties on the part of the Official Receiver during the
period covered in the Report. The lack of a proper management system has led
to problems including the wide variation in workload among Insolvency Officers;
the absence of productivity standards; the longer time taken by the Official
Receiver's Office, by contrast with private insolvency practitioners, to complete
an insolvency case; inadequate monitoring of the performance of debt collection
agents and private insolvency practitioners; and the failure to achieve the target
cost-recovery rate, which resulted in substantial operating deficits.

The PAC condemns the senior management of the Official Receiver's
Office for its dilatory attitude towards the obvious delays in the adjudication of
claims and the distribution of dividends. As part of the interest earned on the
bank deposits of the insolvent estates is paid to the general revenue in accordance
with the law, the delays have prejudiced creditors' rights and interests in favour
of the Government. We note that the Official Receiver has pledged at the public
hearing that his Office will pay dividends to all long-outstanding cases by July
2000 and has established a performance pledge to distribute dividends within
nine months of the funds becoming available.
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The PAC also notes that resources have been allocated to the Financial
Services Bureau to undertake a consultancy study to review the future role and
functions of the Official Receiver's Office. We hope that the review will be
completed expeditiously, so that the roles and functions of the Official Receiver
can be properly established and the management system revamped accordingly.

In examining this chapter and the one on "Management of outdoor road
maintenance staff”, we have found that the relationship between Policy Bureaux
and the departments under their respective portfolios is not entirely clear, neither
is the responsibility of the bureaux for monitoring and overseeing the work of the
departments clearly demarcated. With rising expectation of the Civil Service's
accountability to the public, we believe that Bureau Secretaries should bear
responsibility for the operation and performance of the departments under their
portfolios. = We hope that the Director of Administration will clarify the
relationship and lines of accountability between Policy Bureaux and departments,
and to account for this publicly.

In our Report No. 31, we examined the management of outdoor staff in
three government departments, namely, the Water Supplies Department, the
Census and Statistics Department and the Government Supplies Department.
At that time, we were concerned about the extent of the problems regarding the
monitoring of outdoor staff and invited the Director of Audit to conduct similar
investigations into the operations of other government departments. The
Director of Audit has included in his Report No. 34 a chapter on "Management
of outdoor road maintenance staff". We are disappointed that the Highways
Department (HD) has not learned from the experience of its counterparts, and the
problems which existed in the three departments are recurring almost in identical
form.

The PAC is seriously concerned that the HD has no productivity standards
for use in work allocation and monitoring of staff productivity. The
supervisory staff are left on their own in allocating work and monitoring staff
productivity. The Department as a whole has been slow in taking effective
action to enhance its monitoring mechanism, and significant improvements in
many areas are seriously lacking. We are astonished and dismayed that the
Department's senior management has not given its Direct Labour Force
sufficient core-business work to do and has generally condoned slackness in the
Department. Even though the Department is well aware that the services



ke — 200068 21 H
20 LEGISLATIVE COUNCIL — 21 June 2000

provided by the Direct Labour Force are not cost-effective and are much more
costly than similar services provided by private maintenance contractors, it has
not been proactive in running down the strength of the Force and returning its
surplus staff to the Civil Service.

The PAC finds it unacceptable that, although many HD staff, including the
Direct Labour Force which had significant idle time, routinely worked a large
number of overtime hours, the Department had not critically reviewed and
revised its staff deployment methodology. We are also dismayed that the
existing management system is ineffective in preventing the Department's staff
from taking excessive time-off in lieu or claiming excessive overtime allowance.

We note that the HD has set up a working group, chaired by the Deputy
Director of Highways, to follow up the various issues relating to the monitoring
of its outdoor staff and the management of the Direct Labour Force and overtime
work. We urge the Director of Highways to take into account the PAC's views
and recommendations and to take expeditious action to address the issues
seriously.

More importantly, the PAC believes that the Administration should deal
with weaknesses in the management systems of government departments in their
totality. The Civil Service Bureau should help departments to strengthen their
human resources management, redeploy surplus staff and improve efficiency.
In conjunction with the respective Policy Bureaux, it should also take positive
action to ensure that, in departments where there is a large number of outdoor
staff, the performance and productivity of such staff are closely monitored.

The PAC wishes to make an observation regarding the disciplinary action
taken against the officers of different grades and ranks in the HD for misconduct.
At our request, the Director of Highways had provided the PAC with details of
the disciplinary cases, but suggested that the names of the officers concerned be
omitted from the PAC's Report. In response to our inquiries, the Secretary for
the Civil Service has confirmed that it is the current practice of the Civil Service
not to publish the names of the officers involved in disciplinary cases, either
internally or for the information of the public. This practice is adopted in
accordance with Data Protection Principle 3 in Schedule 1 to the Personal Data
(Privacy) Ordinance. While it is not for the PAC to comment on the merits of
the practice, we are concerned as to whether this practice serves the purpose for
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which the disciplinary system is established and whether it also goes against the
public's aspiration for more transparency in public administration. We
consider this to be a subject worthy of further consideration by the Civil Service
Bureau and the Council's Panel on Public Service.

In examining the various issues raised in the chapter on "The
administration of the Judiciary", the PAC fully recognizes the importance of the
independence of the Judiciary and the fact that the scope of Audit's review must
not impinge on the exercising of judicial authority. However, with rising public
expectation of the standards, efficiency and cost-effectiveness in the provision of
judicial services, there has been increasing public concern over various aspects
of the administration of the Judiciary. One of the issues examined by the PAC
relates to the measures taken by the Judiciary to reduce court waiting time. We
note that notwithstanding a general increase in caseload, the Judiciary has
reduced the waiting time in most of the courts and tribunals. However, the
Judiciary has not been able to meet some of its waiting time targets for the higher
courts, in particular the Court of First Instance, due to a significant increase in
civil caseload in the Court of First Instance in the past few years. With the
passage of the District Court (Amendment) Bill 1999 on 17 May 2000, the
financial limit of the District Court will be raised from $120,000 to $600,000.
We hope that this will bring about a large-scale downward shift and
redistribution of civil caseload to the District Court, thereby easing the pressure
on the High Court. In the light of this development, we urge the Judiciary
Administrator to clear the backlog in the Court of First Instance as soon as
possible and, for the longer term, to devise a mechanism for reviewing the
financial limits of the civil jurisdiction at all levels of courts.

The second issue examined by the PAC relates to the administration of
justice under the Labour Tribunal. There is a statutory requirement that the
Labour Tribunal should hear a claim within 30 days from the date of filing the
case. However, in practice, since 1992, the Judiciary has had to resort to using
the appointment register mechanism to require a claimant to file a case with the
Labour Tribunal only after a time slot is available for hearing the case. The
PAC is dismayed that despite its promise in 1995, the Judiciary is still using this
appointment system as a means to circumvent the 30-day statutory time limit.
We urge the Judiciary to review urgently the use of this mechanism so as to
comply with the letter and the spirit of the Labour Tribunal Ordinance. At the
same time, it should take expeditious action and consider using other options to
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clear the backlog in the Labour Tribunal. In view of the lower cost and shorter
time incurred by the Minor Employment Claims Adjudication Board (MECAB)
in dealing with labour dispute cases, we also urge the Judiciary Administrator, in
conjunction with the Labour Department, to actively consider raising the
financial limit of the MECAB's jurisdiction so that it can take over more minor
employment claims, thereby enabling the Labour Tribunal to fulfil its original
objective of providing a simple and informal means for resolving labour disputes.

On the use of court sitting time as an indicator for measuring the efficiency
in the utilization of judicial time, the PAC is dismayed to find that the issue has
still not been resolved, notwithstanding indication by the Chief Justice in 1994
that four hours a day was satisfactory as an average standard taken over the year.
As at today, there are still no objective performance indicators to publicly
account for the utilization of judicial time. Having regard to the statement made
by the Chief Justice of the Court of Final Appeal in 1999 that:

" Judges will have to recognize that court time is a public resource
and that as with all public resources, it is limited. They therefore have to
ensure that this public resource is fairly and efficiently allocated and used.
Judges will find that they will be increasingly held publicly accountable for

"

the PAC has urged the Judiciary Administrator to make his best endeavours to
enhance the Judiciary's transparency and public accountability in the utilization
of public resources. To equip ourselves in following up this issue at a later
stage, we have asked the Council's Research and Library Services Division to
conduct an independent study on the practices and experience of other
jurisdictions in assessing the efficiency in the administration of justice.

In conclusion, Madam President, in presenting the final PAC Report in the
current term of the Legislative Council, members of the PAC and I are keenly
aware of our mission to play our part in safeguarding the public interest by
ensuring that high quality public services are delivered in an efficient and cost-
effective manner across the board.

Hong Kong is an international financial and commercial centre built on the
rule of law. We must strive to attain the highest standards for an advanced
community and a developed economy, in the administration of justice, the
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management of liquidation and insolvency, and in public administration as a
whole. The PAC has put forth this Report and recommendations in the finest
tradition and hope that we can contribute to the good governance of Hong Kong.

Madam President, the workload of the PAC in the past two years has been
exceptionally heavy. Instead of producing four reports in two years under
normal circumstances, the PAC has produced seven reports by the end of this
Legislative Council term. I am indebted to members of the PAC, the Director
of Audit and his colleagues and the staff of this Council for their contributions
and dedication. My appreciation also goes to members of the Administration
for their input and co-operation throughout this period.

Thank you.
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Independent Commission Against Corruption Complaints Committee
Annual Report 1999

MR HOWARD YOUNG: Madam President, as a member of the Independent
Commission Against Corruption (ICAC) Complaints Committee, I hereby table
the ICAC Complaints Committee Annual Report 1999 to this Council on behalf
of the Committee.

This is the fifth annual report published by the Committee. The Report
explains in detail the functions and mode of operation of the ICAC Complaints
Committee, and summarizes the work handled in the past year. Through
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publishing the Annual Report, the Committee hopes to report to the public on a
regular basis the work done by the Committee.

Should Members have any comments regarding the Annual Report, they
are welcome to forward them to the Secretary of the Committee whose address
and telephone number can be found in the Annual Report. I so submit.
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Report of the Independent Police Complaints Council 1999
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HEEHEZER 199 F 2000 FEFEHRSE
Report of the Panel on Constitutional Affairs 1999/2000

MR ANDREW WONG: Madam President, I speak in my capacity as Chairman
of the Panel on Constitutional Affairs. The Panel has discussed many issues in
this Session. Today, I would like to highlight only a few major ones.

First, on the Panel's request that certain provisions of the Prevention of
Bribery Ordinance should be applicable to the Chief Executive, the
Administration agreed to introduce legislative amendments to extend existing
section 10 of the Ordinance concerning the possession of unexplained property to
include the Chief Executive. However, on the offence of bribery, the
Administration was of the view that it was already a common law offence for a
"public officer" to accept a bribe and for anyone to bribe a "public officer".
The Chief Executive would fall within the meaning of "public officer" under the
common law and would be liable to prosecution if he accepted a bribe. No
amendment to the Ordinance was therefore considered necessary. On the latter
point, the Panel disagreed and requested the Administration to reconsider
whether the common law offence of bribery should be codified. The
Administration agreed to revert to the Panel when it has come to a view on the
matter sometime in the future.

Second, on the mechanism for amending the Basic Law, the
Administration advised in May 1999 that it would need to consult all relevant
parties on a number of issues identified and that it would take about five to 22
months for the consultation process, not counting consultation with the Central
Authorities. The timetable included drafting and enactment of local legislation
to give effect to the finalized proposal. Two meetings were held by the Panel in
this Session to follow up on the matter. Members were disappointed that the
Administration had no substantive progress to report so far.

Third, the issue of employees of publicly-funded bodies taking up public
offices was discussed at a number of meetings. Noting that the policies and
practices of the medical, education and welfare sectors were not the same, the
Panel considered that there should be standardized guidelines for publicly-funded
bodies to follow to ensure transparency and fairness. The Administration was
of the view that to have a set of standardized guidelines across the board would
be difficult to implement and unlikely to be feasible.
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The Panel was particularly concerned about the situation of the welfare
sector and further pursued the matter with the Administration.  The
Administration agreed to draw up a set of guidelines for the reference of
employees of subvented welfare organizations taking up public offices. It
would also consider the feasibility of inserting clauses that would state some
broad guiding principles in general on adjustment of salaries and benefits of
employees, if their normal duties were affected as a result of their taking up
remunerated public offices. The proposed guidelines would be ready in the
latter half of 2000.

Fourth, the Panel was consulted on the two proposed options to conduct
the count for the 2000 Legislative Council Election. Members have divided
views on the two options. The Electoral Affairs Commission has subsequently
decided that there would be one counting station for each of the five geographical
constituencies, and one central counting station would be adopted for the 2000
Legislative Council Election for the functional constituencies and the Election
Committee. To respond to members' request that the counting process should
be speeded up, the Administration proposed a range of initiatives for adoption in
the coming election. Members noted that the Administration hoped to complete
the count for the Election Committee subsector elections and the general election
by about 9 am and 11 am respectively on the day following the polling day.

In the course of considering the electoral arrangements for the 2000
Legislative Council Election, the Panel requested the Administration to consider
implementing automatic voter registration and computerized voting system for
future Legislative Council elections. The Panel noted that the Administration
would further consider the two proposals on the basis of the outcome of two
studies, that is, a consultancy study conducted by the Immigration Department to
prepare for the launch of the next generation of the Registration of Persons
system, and a feasibility study conducted by the Registration and Electoral Office
on the development of a new Electoral and Registration System.

Madam President, last but not least, the development of the Hong Kong
Special Administrative Region's political system was a issue of major concern to
the Panel. The Panel submitted a separate report on this subject to the Council.
A motion debate on the report and related issues was held by this Council on 14
June 2000.



ke — 200068 21 H
LEGISLATIVE COUNCIL — 21 June 2000 39

Madam President, in addition to these few short remarks on the Report, I
would like to take this opportunity to officially thank, on behalf of the Panel, the
staff of the Secretariat for their professional and conscientious support. These
include the Legal Service Division, the Research and Library Services Division
and, in particular, the Council Business Division 2 Team 3. Madam President,
allow me to say "thank you" to them before saying "thank you" to you, Madam
President.
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MISS CHRISTINE LOH: Madam President, I speak in the capacity as
Chairman of the Panel on Environmental Affairs. As the Report already gives a
detailed account of the work of the Panel, I would only highlight some major
issues.
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Air quality remains on the top of our agenda this year. As the respirable
suspended particulates level is exceptionally high in Hong Kong, and since diesel
powered vehicles are the main source affecting road side air quality, the Panel has
urged the Administration to impose more stringent standards on fuel standards and
vehicle emissions, and to identify cleaner alternatives to diesel vehicles.

To facilitate the implementation of control measures on vehicle emissions,
the Panel has reminded the Administration that adequate support measures must
be put in place well in advance. For instance, the Administration must ensure
sufficient refilling capacity for liquefied petroleum gas vehicles, consistent
standards for emission tests, training of vehicle mechanics and availability of
maintenance information to the vehicle maintenance trade.

The Panel has also pointed out the problem of some diesel vehicle drivers
refilling their vehicles in the Mainland where the sulphur content of the fuel is 10
times that of Hong Kong, and we want to see proposals to encourage drivers
crossing the border back to Hong Kong to buy cleaner fuel. Furthermore, to
combat the problem of illegal use of marked oil by vehicles, members want to
see more effective enforcement by the Customs and Excise Department.

On water quality, the Panel has serious concern about the signs of
pollution in the water supplied from Dongjiang. Members are disappointed that
the Administration has not strived for better terms to ensure that the water
supplied is of the same quality as the regional and national standard of 1988.
The Panel also took note of the strong criticisms of the Public Accounts
Committee on the mismanagement on negotiating water supply with Guangdong
and the Administration's attempts to hide relevant information. The Panel
suggests that negotiation for a better water supply agreement should be raised
from a technical to a political level between the Government of the Hong Kong
Special Administrative Region and the Guangdong authorities. For the long-
term benefits of Hong Kong, the Panel is of the view that Hong Kong should also
explore alternative water sources.

In view of the substantial investment of the Strategic Sewage Disposal
Scheme and the engineering problems in the deep tunnelling works during Phase
I of the Scheme, the Panel urged the Administration to seriously review the
feasibility of other alternatives. In response, the Administration appointed a
six-member international panel to review the Scheme. The Panel requested that
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an objective, independent assessment should be taken, and that the international
review panel should not feel the need to defend the Administration's previous
option.

On waste management, members stressed the need for waste reduction at
source, and segregation and recycling of reusable materials wherever possible.

The Panel has much concern about the Administration's approach for
waste disposal, particularly by incineration.  Members have urged the
Administration to seriously reconsider other options, instead of expanding the
scope of the existing Chemical Waste Treatment Centre to include clinical waste.
Furthermore, members were concerned about the Administration's apparent
preference for constructing new giant incinerators for other forms of waste.

A Subcommittee was formed under the Panel to provide dedicated
attention to environmental hygiene issues. The Subcommittee discussed the
streamlining of restaurant licensing, hawker control, crematoria service, hygiene
standards of public toilets and other issues.

Madam President, this is my brief report on the work of the Panel. I
would also like to take this opportunity to thank all members of the Panel for
their support and efforts in promoting a better environment for Hong Kong. It
has been a long, hard year with many meetings — indeed, more meetings than
any other Panel. I also wish to take this opportunity to thank the Panel
secretary, her support crew and all those members of the Secretariat who have
given us their very efficient and able service.
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Extension of Hongkong Electric Company Limited's Lamma Power Station

13, MISS CHRISTINE LOH: Madam President, the Government has
accepted in principle the extension of Hongkong Electric Company Limited's
(HEC's) Lamma Power Station to cater for additional generation facilities which
will be fuelled by liquefied natural gas (LNG) supplied by a LNG Terminal to be
built in Shenzhen. In this connection, will the Government inform this Council:

(a)  whether the increased level of works now being undertaken at the
Lamma Power Station is part of the reclamation and site formation
works for the new generation facilities,

(b)  of the assurances the Government has obtained in respect of the
completion date of the LNG Terminal in Shenzhen in order to tie in
with the scheduled opening date of the new generation facilities,

(c)  how an adequate supply of electricity in the HEC's service area in
2004 can be ensured in the event of a failure in the supply of LNG
and the HEC cannot fall back on the use of light gas oil as an
alternative fuel due to environmental protection considerations,

(d)  whether it has learnt from the mainland authorities that the Hong
Kong Special Administrative Region (SAR) Government's approval
of the HEC's proposal would facilitate the financing of the LNG
Terminal in Shenzhen; and
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(e)

whether the capital costs of reclamation and site formation will be
included in the calculation of profits under the Scheme of Control
Agreement (SCA) entered with the HEC; if so, of the mechanism in
place to prevent an excessive generation capacity resulting in an
overcharge of basic tariff on customers?

SECRETARY FOR ECONOMIC SERVICES: Madam President,

(a)

(b)

(©

The works now being undertaken at the Lamma Power Station are
not part of the reclamation and site formation works for the new
generation facilities of the HEC. They relate to the improvement
of the jetty facilities due to the operational requirements of the
existing power station.

The HEC has signed a Letter of Intent with China National Offshore
Oil Corporation over the purchase of LNG from the proposed LNG
Terminal in Shenzhen. It has assured the Administration that a
long-term reliable supply of gas would be secured to meet the
commissioning of the new generation plant in 2004. In addition,
our independent consultants have assessed the HEC's system
reliability under different gas disruption scenarios. They have
concluded that the HEC's system reliability would not be affected by
temporary non-availability of gas because the new combined cycle
unit would be able to fall back on light gas oil, and there are
adequate local storage of light gas oil and reserve arrangement in
place in the HEC's system.

The use of light gas oil by the generation units at the Lamma
Extension as a contingency has been addressed in the Environmental
Impact Assessment (EIA) study for the project. The findings
showed that the air quality impacts would be within the relevant Air
Quality Objectives if upon full development of the Lamma
Extension, all six generation units are required to be fuelled by light
gas oil as a result of gas disruption. In case the first generation unit
at the Lamma Extension has to be temporarily fired by light gas oil
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(d)

(€)

in 2004, this would be subject to a further EIA study. However, it
is expected that the environmental impact should be less since the
consumption of light gas oil in such circumstances would likely be
much lower than the contingencies addressed in the completed EIA
study.

The mainland authorities have not indicated to us that the financing
of the LNG Terminal in Shenzhen hinges on the SAR Government's
approval of the HEC's proposal.

According to the SCA between the Government and the HEC, the
site formation cost will be captured in the SCA accounts and
shareholders will be entitled to earn a return on it. To protect the
interest of consumers, we have agreed with the HEC an
arrangement whereby shareholders will not obtain return on pre-
mature site formation works and that consumers will not be worse
off if site formation works are required later than planned. With
this arrangement, consumers are protected against pre-mature site
formation works that might arise from a lower than expected growth
in demand, and at the same time enjoy security of electricity supply
afforded by timely advance planning of additional generation
capacity.

The above safeguard is in addition to a number of others already
introduced. These include improvements made to the forecasting
arrangements, the arrangement to approve additional generation
capacity on an in-principle and unit-by-unit basis rather than as a
series of units, the requirement for power companies to enter into
contracts for procurement and installation of the additional
generation unit only after a review of the latest demand forecast in
consultation with the Government, and the mechanism for dealing
with excess capacity on commissioning whereby part of the
investment will not provide a return to shareholders.
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16, BEBBE : 17 B SHBEREEHEBRIAFE 4 HELR R
BHFDwE S BN E VI FHEEFETFET 74 - FEEFL > FH
N0 RN & — 8 AR Rz — (] 75 iy B - 59— U7 I 0 £ H R (G
HEN) UHEBHAEFIEIRRESEHREHFLEEFE NN - LI - BT
LI N =



ke — 200068 21 H
LEGISLATIVE COUNCIL — 21 June 2000 95

(—)

(=)

(=)

BEOI R ER B FEGIEETE HEE  #ERMA

o AR A T AE R EE  HE aE R A
BEEE K

BE S B R w5 R T ) FH e FE A 0 i T K B AR 5O
& - & A7

TEREER £ -

(—)

TV W B UE R8s 2 W Y H  — ] i H DAY A R SR o T ARG
75 5w 18 (World Economic Forum)fF EHFHE R R E = HFHHEF
S o i % 0 35 B (B 5L 2 (Heritage Foundation) Kz il &= KRy 7 &5
2 [t (Fraser Institute) I h HH 2 2Kk H HIIRBERE R -

HATIRE 2 55 40 — 26 B B A T 2K 5 & A YRR A P T I - IR
NEZEF =

(1) Hoop— 6 5 B A S R - 2 3 8 5 ol & B 2% 52
B O AREEERE - WERMKGE  EREARATR - H
b & A 2 W E R > A S R K R Y PR AT [l T

(2) B—ERBAELEREREENBUERE R EGERHE S
U FEHOEEVGEEELEILEDN -

(3) SEIAHE ke TP IR H o B3 K o AT B 20 ) 38 A ) i
S B BFIEER SR AT A R R R

HMARREEEENERNBEF NEETRE - FELEL BEF
T L HMEE D EE EENBE KBS A E - fa:

— BHEMAFTHRESER (FEEHEHL -HERE &8
W k% B2 B8 N AL ) R i 558 - K 55 i RS R R o AR
Mo i 1999 ERNUSREABEHERE SEEH 4 @A
MR R IR o TRIEE 200 1% HHEEH ORI - R TR
Ry ZERFEORBRE LUSL - R R A R @ > LIk R 8%
> S HBEERBTEHNEF NEFIAEHE2MEBEIRE

%z o



96

ke — 200068 21 H
LEGISLATIVE COUNCIL — 21 June 2000

(=)

ZEK > FEBE—EHiE

R IR JURRIT L (LUESNARS B EE) FIER € RSN

Koy > WHEAEME - RKRETS -

HHREHEARECHEREE -DBBEEYEHE > HED

WHEEREBEICHOES  DBEEREFET > LRSS

F oo

R GRS E M Ry B PN S oK > (ERR R B A -
%

G
AR FEEE > FREE TR B AR S

HEEDAES - Fla

(1)

(i)

(iii)

(iv)

(v)

(vi)

FriE BT E B8 EZ &I HEMEAZE 85
Y R 3 R R & B T e IR T AR AT B

FEBUFREBIINEEESRER —AEE R A REEE
B BRI EENRE RS - REEEMN K
JiF B B BOOR > DU A SP 2R i R i S B A R

TREFHTSHEREREED > PIAAFHF - REG M
R [ HE R T R R Y £ R B B AT BT 2R

R .
=

=

HHRE S HRERCE LRI RS XA A g o K
G ML PR EZERGM - GIA1E% D5 5 8 1R BRI
S B £ v 5 o R 0 TR0 A B R R T A O R O 1R R R B
A 5 B A ik 1k & A AT i R

B & U 5 5 3058 A A B 5209 TR B N 2R A o
{38 & A1 BE 2R A\ i B B B v I Ao R K

B 45 B 5 R R 6 P32 L T A R A T R O R
WAL MEAEESTNRERERNERERENE
K -

RN BIFGIREE T HhkEFEFREEBESERE
e mEERET MR AFE TH I HRIIKREMESE -
HEGENE - LB G RIUE M A5 HE R - Wale
KEREA -



ke — 200068 21 H
LEGISLATIVE COUNCIL — 21 June 2000 97

BEAh - BORF IR E S A BB R S F] o R AR B B b ET e (L £
(R R o BURF G FF BT 5T B 4 H RO A SR VR E BT > LlsE R
BERELE EP R -

(=) IE40 ECRrak - 4 B & ke 90 R B R A A [J R A A
(5] 0 o3 A R o @RE A0 o & BUF G AR A B R SRR O 1R
il B HE R TIY) 1E ie 4E OR R R RS > 3 B0 & RS O B R A
fER > FEMMAZERFEORTER > DEHBERFE -

NS BERGESEEE LU RESTERSE  gRE
5 (FEVUEREAREW  LEEEBENEG o BRI
WP (ERERIE) R (ADKERSERS) » DUR A4
T RE T 0 55 AV ) T TR -

BEEENAHR RO MNERARD
Developing Hong Kong into a World Class Design and Fashion Centre
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Formulating New Regulatory Framework for Power Supply Market

18, MISS CHRISTINE LOH: Madam President, having regard to the need
to take into account the objectives of sustainable development in formulating a
new regulatory framework for the power supply market, will the Government
inform this Council:

(@)

()

()

of its present vision of the regulatory framework upon the expiry in
2008 of the Scheme of Control Agreements entered between the
Government and the two power companies respectively, the steps it
has taken or will take to design a new regulatory framework; the
department responsible for designing and implementing such a new
regulatory framework, and the technical support such a department
will receive;

whether it will adopt an energy policy to include greenhouse gas
limits and financial incentives for renewable energy; if so, of the
timing for doing so, and

whether and when the costs of pollution, such as health remedy costs,
damage of acid rains to crops and forests, climate change costs, will
be taken into account in considering the feasibility and financial
viability of various opftions for meeting Hong Kong's power demand?
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SECRETARY FOR ECONOMIC SERVICES: Madam President,

(a)

Recognizing the global and regional trend and that a number of
long-term issues will need to be addressed in future, the Government
has commissioned a consultancy study on interconnection and
competition in the electricity supply sector in Hong Kong. We have
briefed the Panel on Economic Services on the findings of the study
and sought public comments on the study report. We see increased
interconnection, not just between the two power companies but also
with mainland China, as the logical way forward for the longer term.
However, to ensure reliability of supply, we need to sort out a
number of engineering and planning issues first.  Since the
consultancy study completed is only an initial feasibility study, we
have made preparation for further detailed studies on the routing and
timing for construction of the new interconnectors as well as the
planning criteria for our electric systems under an increased
interconnection scenario. These further studies would start in a few
months' time and, if everything goes according to plan, we expect
them to be completed in the latter half of 2001.

In parallel, we are examining the restructuring of the electricity
market in other places with a view to identifying practicable options
for Hong Kong in future. We will need to study the
complementary regulatory and institutional structure for increased
interconnection. We are also liaising with mainland authorities
regarding market and regulatory reforms in the Mainland with a
view to exploring the possibility and scope for the supply of
electricity, particularly that generated by renewable energy
resources, from the Mainland to Hong Kong. We see the
importance of coming to an early view on the post-2008 regime and
we hope to map out the broad direction for the future development
of our electricity sector before the next interim review of the
Scheme of Control Agreements scheduled for 2003 .

The Administration will also be commissioning a consultancy study
on the potential applications of renewable energy in Hong Kong.
The study will examine, among other things, the latest developments
in renewable energy technologies, the potential for local
applications in the short and long term, and will try to identify
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(b)

(©)

practical means to get the power companies to supply a proportion
of power from renewable energy sources.

In taking forward the above tasks, the Economic Services Bureau
and the Electrical and Mechanical Services Department (EMSD)
will consult and work together with other relevant bureaux and
departments including the Environment and Food Bureau (EFB) and
the Environmental Protection Department and seek outside
assistance and support as necessary. The mode and resources will
be kept under review in the light of developments.

The objectives of our energy policy are to ensure that the energy
needs of the community are met efficiently, safely and at reasonable
prices, and to minimize the environmental impact of energy
production and promote the efficient use and conservation of energy.
Power-related projects are subject to the requirements of the
Environmental Impact Assessment Ordinance and designated
projects are required to conduct comprehensive assessments to
address any environmental concerns before they could proceed. In
addition, minimizing greenhouse gas emissions and exploring
renewable energy have always featured in our consideration of
energy matters. For example, we have introduced natural gas for
new power generation facilities since 1996 and drawn up with the
two power companies programmes for promoting demand side
management. The Administration has commissioned a Greenhouse
Gas Emission Control Study and is about to commission another
consultancy study on renewable energy. Whether, and if so how,
greenhouse gas limits should be set and incentives given to
renewable energy would be considered in the light of the findings of
the studies.

The EFB has advised that it is impracticable to assess the costs of
pollution in a project as there are a lot of uncertainties in such
assessments.  Nonetheless, proponents of designated projects,
including power-related projects, are required to conduct
comprehensive assessments under the Environmental Impact
Assessment Ordinance. Such comprehensive assessments would
address any environmental concerns and appropriate mitigation
measures necessary.
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MEBERBERRETRE

Statistical Surveys on Cancer and Serious Diseases
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Financial Management of Hong Kong Philharmonic Orchestra
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RE

BILLS

FEE_R
Second Reading of Bills

18 EE _BEE
Resumption of Second Reading Debate on Bill

EREAGHRAEKE (1999 FEFERES (BF]) ROERE) 89 _FRH
1999 FEEMEE (85]T) HHEZE)
LEGAL PRACTITIONERS (AMENDMENT) BILL 1999

REBRCH 1999 F 68 30 HEEMNEFAER_BERE

Resumption of debate on Second Reading which was moved on 30 June 1999

1[1

EFRE - FRLOAGAIEENZEGNEERBEREERALZEGHNREAA

FEHE -

MISS MARGARET NG: Madam President, I make the following report in my
capacity as Chairman of the Bills Committee on the Legal Practitioners
(Amendment) Bill 1999.

The Bill proposes to repeal section 27 of the Ordinance to remove the
existing privileges of admission to the Hong Kong Bar Association (the Bar
Association) conferred on barristers and advocates in England, Northern Ireland
and Scotland, as it is inconsistent with our general obligations under the General
Agreement on Trade in Services (GATS) which require admission criteria to be
objective, reasonable, non-discriminatory and standards-based.

Under the proposed admission mechanism, the court may admit a person
to be a barrister if he is considered to be a fit and proper person and has complied
with the general admission requirements, including passing any required
examinations and paying any required fee, as prescribed by the Bar Council.
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Members support the proposal in principle.  However, they are
concerned about the effect of the change on United Kingdom law students who
would be seeking admission to the Bar under the existing route. The
Administration has proposed to deal with the issue by delaying the
commencement of the section relating to the new admission criteria to a date not
earlier than 1 November 2001. Members do not find this acceptable. Firstly,
the delay to November 2001 will not exempt students who have already enrolled
in legal studies in the United Kingdom before the enactment of the Bill. Many
of these are Hong Kong students intending to come back to practise. It is unfair
to them to frustrate their purpose. Inquiries with the law schools of the two
universities in Hong Kong have revealed that no allowance has been made
regarding Postgraduate Certificate in Law (PCLL) places to cater for the
increase of law graduates returning from the United Kingdom. At present,
while a local law graduate is practically assured of a place in the PCLL course, a
law graduate from an overseas university has to face tough competition. This is
both unfair and undesirable.

The Bills Committee is of the view that the exemption should be extended
to all students who are enrolled or registered or have been offered a place in a
course of legal studies in the United Kingdom as at the time of enactment of the
Bill. As a matter of principle, the same arrangement should apply to those
pursuing an external course of studies in Hong Kong offered by an institution in
the United Kingdom.

Secondly, members prefer express transitional provisions to simply
delaying the date of commencement. Students planning on a career in law and
their families should be able to see from the legislation itself exactly where they
stand a couple of years down the road.

The Administration has agreed to introduce amendments to defer the
deadline for seeking admission as barristers to 31 December 2004, and to make
express transitional provisions reflecting this. Under this revised proposal, the
existing route will be preserved up to that date. This means that law students
commencing legal studies no later than the academic year 2000-01 will benefit.
But the existing route will be preserved for them only until 31 December 2004.

Members have noted that the existing section 27A of the Ordinance may
not be GATS compliant for the same reason which applied to section 27.
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Section 27A was enacted in 1989. It allows lawyers from specific
jurisdictions listed in Schedule 1 of the Ordinance and employed as Government
Counsel to be admitted as barristers under specified conditions.  Such
admissions are limited to a maximum of four a year, and any person so admitted
must start private practice within 12 months. The Schedule 1 jurisdictions are
Australia, Canada excluding Quebec, New Zealand, the Republic of Ireland,
Zimbabwe and Singapore. The Administration agrees that section 27A is
inconsistent with the GATS.

To address the Bills Committee's concern, the Administration agrees that
section 27A should be repealed. However, some transitional arrangements
should be provided to preserve the accrued rights of those counsel in the
Department of Justice who will have satisfied the criteria for admission under
that section by 1 November 2001. Application for admission can be made at
any time in the future, subject to the quota of four admissions in any period of 12
months. Members have been assured that the proposed arrangements are the
result of thorough consultation with all affected persons, and have their support
as well as the support of the Bar Association.

I shall now turn to two major proposals relating to solicitors.

One proposal is for the Law Society of Hong Kong (the Law Society) to
appoint a prosecutor to summon not only members of the Law Society and their
employees, but also any other persons who may be able to assist in a suspected
disciplinary offence for questioning at the investigation stage for the purpose of
deciding whether a charge should be brought. Under the existing Ordinance, an
inspector may be appointed to assist the Law Society in verifying compliance by
a solicitor, a foreign lawyer, a trainee solicitor or an employee of a solicitor or
foreign lawyer, and determining whether disciplinary steps should be taken. He
may only question the above mentioned persons or someone purported to be one
of them, and require such persons to produce certain documents for inspection.

Members have queried the effect and appropriateness of appointing
prosecutors and giving them the power to "summon" for questioning persons
other than members of the Law Society and their employees at the investigation
stage. Only the Disciplinary Tribunal itself can have the power to summon
witnesses and require them to answer questions.
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Having regard to members' views and after consultation with the Law
Society, the Administration has agreed to withdraw the proposal, and instead,
extend the authority of the inspector appointed by the Law Society. The
inspector may question other persons upon authorization of the Council of the
Law Society, but has no authority to compel them to answer him.

The Bill also proposes that the Law Society be given the right to appeal
against a finding of the Solicitors Disciplinary Tribunal.

The Law Society has explained that the Solicitors Disciplinary Tribunal is
appointed by the Chief Justice and is independent of the Law Society. Several
decisions made by the Tribunal within the past 12 months or so have caused
concern to the Council of the Law Society because they appear to have been
"perverse". Some examples were provided to members. It is the Law
Society's view that these decisions did not do justice to the complainants or meet
the public interest.

Members note that none of the 27 other professional bodies in Hong Kong
has such a right of appeal. They have raised concerns about the justification for
departure from the existing general practice, and potential unfairness to lawyers
in terms of costs and prejudice. However, members also noted that the Law
Society of England and Wales and legal professional bodies in Northern
Territory of Australia, New South Wales of Australia and New Zealand may
appeal against an order or a decision of their respective disciplinary boards.

To address members' concern about the proposal, the Law Society has
conceded that the proposed right of appeal should be subject to the leave of the
Court of Appeal. After consideration, the Bills Committee has agreed to
support the revised proposal.

The Bills Committee has also considered and discussed a number of
proposals under the Bill which aim at clarifying ambiguities in the existing
Ordinance and enhancing the efficiency and effectiveness of the two legal
professional bodies. The Administration will move a number of amendments in
response to the views of members of the Bills Committee and the legal
professional bodies. All of them have the support of the Bills Committee.
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Madam President, subject to the amendments to be moved by the
Administration at the Committee stage, the Bills Committee supports the
resumption of the Second Reading debate on the Bill.

MR AMBROSE LAU: Madam President, both the Law Society of Hong Kong
and I have concerns over the proposed section 31C of the Bill under which the
category of "employed barristers" will be created. Our concern is that whilst
the Bill prohibits the employed barristers from giving instructions to a barrister
in private practice other than for seeking a legal opinion, no such prohibition
exists against the barristers in private practice. So far as I am aware, there is
currently no professional duty contained in the Bar Code of Conduct to require a
barrister in private practice to satisfy oneself that the employed barrister from
whom one accepts instructions is not in breach of the proposed section 31C or
other provisions of the Legal Practitioners Ordinance.

There are provisions in the Bar Code of Conduct permitting direct access
by other professions to the private bar. However, the Hong Kong Bar
Association (the Bar Association) places the onus for enforcing compliance with
those rules solely on the other professional bodies. The Bar Association
maintains that "the Bar's rules regulating direct professional access cannot cater
for direct instructions by employed barristers". Thus, it appears that the Bar
Association has no proposal to regulate this activity and no procedure for doing
so. In view of the aforesaid, I hope that the Administration will, in due course,
review whether the relevant provisions relating to "employed barristers" are
effectively enforced.

Madam President, I support the Second Reading of the Bill.

REXFREBRERSBERIE -
THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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SECRETARY FOR JUSTICE: Mr Deputy, as I explained when I introduced
the Legal Practitioners (Amendment) Bill 199 into this Council in June 1999, the
purpose of the Bill is to make improvements to the law relating both to solicitors
and barristers.

Since the introduction of the Bill, the Bills Committee, chaired by the
Honourable Miss Margaret NG, has examined the clauses of the Bill thoroughly
and made constructive comments and suggestions. Representatives of the Law
Society of Hong Kong (the Law Society) and the Hong Kong Bar Association
(the Bar Association) have also been invited to attend some of the Bills
Committee meetings to present their views on the issues. I am most grateful to
the Chairman and to the members of the Committee, namely Dr the Honourable
LEONG Che-hung, the Honourable Jasper TSANG, the Honourable Albert HO
and the Honourable Ambrose LAU, for their hard work and helpful contributions.
Some changes to the Bill have been proposed and agreed. As a result, I will be
moving a number of Committee stage amendments later this afternoon. For the
moment, I will give a brief outline of the more important Committee stage
amendments.

Clause 3 (Appointment and powers of a prosecutor)

It was originally proposed that the Law Society should be empowered to
appoint a new category of officers called "prosecutors”, who would be qualified
as lawyers in other jurisdictions, or as solicitors in Hong Kong. Such
"prosecutors" would assist the Law Society Council in the gathering of evidence
in respect of a matter the Council is considering for the purpose of deciding
whether or not it should be submitted to the Tribunal Convenor of the Solicitors
Disciplinary Tribunal Panel. A "prosecutor” would be empowered to summon
persons who may assist the Council to appear before him for the purpose of
answering questions put by him. Non-compliance by a person so summoned
would not, however, attract any penalty.

The proposal was made with the intention of enabling the Law Society
Council to proceed more expeditiously with complaints of misconduct made to it,
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and to ensure that only substantive cases would be referred to the Solicitors
Disciplinary Tribunal. This would ensure that deserving and substantiated
cases are proceeded with expeditiously, whilst avoiding unnecessary costs for all
parties concerned over unsubstantiated cases.

After careful discussion amongst members of the Bills Committee, the
Administration and the Law Society, it was decided that "inspectors," who are
currently provided for under section 8AA of the Ordinance, should be entrusted
with the task instead of the proposed "prosecutors". Under the current law,
inspectors can only question a person who acts or purports to act as an employee
of a solicitor in the premises of any court or place of lawful detention. In the
execution of the additional task, an inspector will now be empowered, where
authorized by the Council, to question at any place any person whom the
inspector considers may be able to assist the Council.

Clause 5 (Appeal and saving against orders of the Solicitors Disciplinary
Tribunal)

Two other agreed amendments relate to the Solicitors Disciplinary
Tribunal. Under section 13 of the Ordinance, a solicitor is entitled to appeal
against an order made against him by the Solicitors Disciplinary Tribunal. The
Bill proposes that the Law Society Council should also have a right to appeal
against an order of the Tribunal where it is found appropriate to do so. After
thorough discussion amongst members of the Bills Committee, the Law Society
and the Administration, it was agreed that such a right should be subject to leave
from the Court of Appeal. With such a requirement, the Law Society would be
in a better position to protect the public and maintain public confidence in
disciplinary proceedings, and members of the Law Society would be assured that
they would not be involved in appeal proceedings unnecessarily.

It should be noted that Law Societies in other common law jurisdictions,
such as the United Kingdom and Australia, also have the right to appeal against
the orders of their respective disciplinary bodies.

Clause 6 (Publication of findings of Solicitors Disciplinary Tribunal)

Clause 6 of the Bill expressly provides for the Law Society to publish a
summary of the findings and orders of the Solicitors Disciplinary Tribunal and
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the name of the solicitor convicted of an offence, unless the Tribunal orders
otherwise. A Committee stage amendment will be moved to make it clear that a
solicitor has a right to apply to the Tribunal for an order to the effect that the
findings should not be so published.

Clause 7 (Power of the Court to admit barristers)

A number of proposed amendments relate to the power of the court to
admit barristers. Under the current section 27 of the Ordinance, subject to
specific residency requirements, a person who has been called to the Bar in
England or Northern Ireland, or who has been admitted as an advocate in
Scotland, can be admitted to practise as a barrister in Hong Kong. The
provisions are not applicable to lawyers from other jurisdictions and constitute
special privileges.

Clause 7 of the Bill removes these privileges and enables the court to admit
any person to be a barrister if he or she is considered to be a fit and proper
person and has complied with the specified requirements.

All foreign lawyers who seek admission to practise as barristers in Hong
Kong will have to sit and pass examinations to be set by the Bar Association.

Time is required to put the examination mechanism in place and so it has
been agreed that the proposed repeal and replacement should not come into
operation until a date to be appointed by myself, which is not to be earlier than 1
November 2001.

The proposed new section 27 also provides that a foreign lawyer may be
admitted as a barrister for the purpose of any particular case or cases, provided
that certain requirements are satisfied. After thorough discussion, it was agreed
that a Committee stage amendment be moved to provide an additional
requirement that the foreign lawyer must have substantial experience in advocacy
in a court.

New clause 7A (in relation to repeal of section 27A); new clauses 17 to 23
(transitional provisions for repeal of sections 27 and 27A)

Various other issues arose in connection with the proposed repeal of
section 27. The first is the effect that the repeal would have on Hong Kong
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students who are pursuing a law course provided by institutions in the United
Kingdom.

As I have said, the proposed repeal of section 27 was intended to come
into operation on a day to be appointed by me, which should not be earlier than 1
November 2001. No transitional provisions were originally intended.

Members of the Bills Committee expressed concern that only those Hong
Kong students who were already in the third year of a United Kingdom law
degree when this Bill was gazetted would be able to seek admission as barristers
in Hong Kong under the existing section 27 before it is repealed. It was
suggested that this would be unfair to those in junior years who also have
embarked on the United Kingdom law courses on the understanding that they
could rely on their United Kingdom qualifications to seek admission in Hong
Kong.

The issues were thoroughly discussed and considered by members of the
Bills Committee, the Administration and the Bar Association, and it has been
agreed that the existing section 27 should continue to apply to those who have
started their first year in or before September 2000. This approach has taken
into consideration the fact that, by the time the Bill is enacted, students may have
already been offered a place or enrolled in the United Kingdom legal studies, and
it would be too late for them to change plans if they want to commence their
academic year in September 2000. In order to benefit from the existing route to
admission, however, these students will have to complete their studies, become
qualified in the United Kingdom, and seek admission in Hong Kong on or before
31 December 2004. A Committee stage amendment will be moved to introduce
a new section 74C to the Ordinance to provide for this situation.

Another issue related to the repeal of section 27 concerns counsel
employed by the Department of Justice. It was proposed by the Bar Association
and agreed by the Administration that, with the removal of the privileges
conferred on barristers and advocates from the United Kingdom, it would be
untenable for counsel from jurisdictions specified in Schedule 1 to the Ordinance,
who are working in the Department of Justice, to continue to enjoy privileges
relating to admission to the Bar under section 27A of the Ordinance.
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Under the existing section 27A, counsel from the Department of Justice
who seek admission to the Bar pursuant to the section must leave government
employ within 12 months of the admission. Only four counsel may rely on
section 27A in any period of 12 months.

It is agreed that section 27A should be repealed, but that counsel in the
Department of Justice who are qualified to rely on section 27A as at a date to be
appointed by myself, which is not to be earlier than 1 November 2001, shall
continue to be entitled to seek admission under the section. The same date will
be chosen for the repeal of both sections 27 and 27A to come into operation.

It was also agreed that, as from the date of enactment of the Bill, counsel
who obtain admission under section 27A shall no longer be required to leave
government service and commence private practice within 12 months of their
admission.

With the repeal of section 27A, Schedule 1 to the Legal Practitioners
Ordinance, which sets out the jurisdictions from which counsel can benefit from
the section, is no longer relevant to that Ordinance. The Schedule, however,
remains relevant to various other pieces of legislation that relate to legal officers
in the Government. [ will therefore move an amendment to relocate that
Schedule.

Clause 12 (Employed barristers)

Clause 12 of the Bills allows an employed barrister to instruct a barrister
without retaining a solicitor for the purpose of obtaining legal opinions only.
As noted by the Bills Committee at its deliberation, "employed barristers" is not
new but defined in the Code of Conduct of the Bar as barristers who are engaged
to provide legal advice or services exclusively to his employer under contracts of
employment.

Clause 12 does not allow employed barristers to instruct counsel without
retaining solicitors generally, but limited for the purpose of obtaining legal
opinions. The Administration is of the view that the proposed amendment is
reasonable and in the interest of consumers. The suggestion made by the Mr
Ambrose LAU for review of the enforcement mechanism will be looked at.
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In addition to the amendments that I have described, I will also be moving
other Committee stage amendments to deal with minor and technical issues.

Mr Deputy, with these remarks and subject to the Committee stage

amendments proposed by the Administration, I commend the Bill to this Council.
Thank you.

R £ &R
THE PRESIDENT resumed the Chair.
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MISS MARGARET NG: Madam President, in certain sexual offences such as
rape, indecent assault or buggery, a magistrate, judge or jury can convict even
though there is no corroborative evidence. However, the law requires that the
judge warns the jury or, where it is a magistrate or a judge sitting without a jury,
he warns himself, of the danger of convicting an accused on uncorroborated
evidence.

The main objective of the Evidence (Amendment) Bill is to abolish this
requirement altogether.

The Hong Kong Bar Association (the Bar Association) is strongly opposed
to this proposal. The Law Society of Hong Kong (the Law Society) is not
satisfied that the Bill provides sufficient safeguards to protect the accused.

This is not the first time that the proposal is made. It was first made in
1996. At that time, the main consideration was whether the change in the
United Kingdom following the recommendation of its Law Reform Commission
should be adopted in Hong Kong. The main consideration was whether the
warning requirement could be abolished without undermining proper protection
for the accused.

The Bar Association had reservations about outright abolition, but
suggested replacing the mandatory warning with a new formula based on the
Australian approach. However, the matter lapsed because the Legislative
Council ran out of time to deal with it.

This time round, it was reintroduced with a new emphasis. It is presented
as a protection of women's rights legislation. The Secretary for Justice made this
the theme of her speech last March to the Equal Opportunities Commission (EOC).
The corroboration rule is opposed as discrimination against women.
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This is evident from the Administration's paper to the Bills Committee.
In the written submissions of the EOC, quotations are taken from judgments of
eminent judges to demonstrate their prejudice against women. The basis of the
corroboration rule is said to be that judges believe that "women tell lies" and that
"men must be protected from these lies". "It is arguable," says one submission,
"that the existing corroboration rules are indirectly discriminatory against
women".

This is a wilful distortion and absurd accusation. If judges indeed think
like this, they would be not only prejudiced, but stupid beyond comprehension.
The warning would have been required not only for sexual offences where there
is only uncorroborated evidence. It would be required for all female witnesses.
But, as a matter of fact, women are regularly accepted as reliable witnesses in all
kinds of trials across the land.

Even in sexual offence cases, the allegation of prejudice against women is
not borne out by statistics. There is no evidence in Hong Kong, of a lower
conviction rate for rape or indecent assault against women. Defendants are
frequently convicted on the uncorroborated evidence of women and girls.

It is not borne out by personal experience of lawyers: Sexual offences are
among the most difficult to defend where the complainant comes up to proof.
Magistrates and judges regularly accept the evidence of women and girls and
have no qualms saying so in their verdicts and judgments.

The warning is attached not to the gender of the witness but arises from the
nature of sexual offences. Buggery can be committed equally against a male or
a female person. Yet the same rule applies: A judge is required to give the
warning if the evidence is uncorroborated, that is, if it is a matter of the word of
the complainant against the word of the accused.

The reason is clearly given by SALMON L. J. — because in these cases,
false stories are easy to fabricate, but extremely difficult to refute. His
judgments in Henry and Manning is quoted condemningly in a submission of the
EOC because the learned judge dared to say that "girls and women do sometimes
tell lies". But the case is about rape, which by definition at that time can only
be committed by a man against a woman. No woman stood in danger of facing
a charge of rape.
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No doubt, now that sexual offences are extended to both sexes, and in
England, rape against a man has been a crime since 1994, judges will tailor their
warnings to apply to both sexes.

The Administration cites the comments of a Hong Kong Court of Appeal
in the 1998 case of KWOK Wai-chau that their lordships, POWER, Vice
President, MAYO and Stuart MOORE J.J., were "unable to understand" why
Hong Kong has not followed England to abolish the rule. But in a case decided
in October 1999 by a Court of Appeal composed of Patrick CHAN, Chief Judge
of High Court, WONG J.A. and YEUNG J., the rule was not doubted. The
Chief Judge gave very much the same reason as SALMON L. J. :

"The main reason for the need to exercise great caution before convicting
an accused of a sexual offence upon the uncorroborated evidence of the
complainant is that allegations of such nature are usually easy to make but
difficult to refute."

Nobody can accuse the Chief Judge of any disposition to discriminate
against women.

It may be that the judges have got it wrong. It may be that fabrication
from psychological or physiological reasons, sexual neuroses, fantasy and so on
are simply not a real concern as they think, or have become so exceptional as to
be irrelevant in the modern age. If so, let us argue on the evidence. Let us not
resort to calling names such as discrimination against women, and compromise
the protection of the accused because it is no longer politically correct to uphold
the rule requiring a warning to be given.

Madam President, indeed the heat and polemics themselves demonstrate
that a person accused of a sexual offence such as rape is now subject to even
greater prejudice than before. If anything, there is greater need than before for
the warning where there is uncorroborated evidence. This caution and pause for
second thoughts may be the only counterbalance against a sea of adverse factors.

The Evidence Ordinance is about evidence, not about equal opportunities.
What is at stake is not balancing the rights of the accused against women's rights.
The risk of an innocent person being convicted is the paramount concern of our
system of criminal justice. The rule requiring a warning to be given can only be
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abolished on one ground, and that is, that it can be abolished without harming the
protection of the innocent against the risk of conviction. This is signally not the
focus of the Administration's case.

Madam President, perhaps these days, the public has come to expect the
Bar Association and the Law Society to take opposite views. But they are
together in opposing this Bill. They speak from experience and knowledge.
Their great reservation on this serious matter should be heeded by this Council.

Madam President, I urge Honourable Members to oppose the Bill.

Before I sit down, I would like to explain why I will oppose clause 3 of the
Bill, which seeks to abolish the requirement for corroborative evidence for
specified offences. The Bar Association and the Law Society are of the view
that abolition should be accepted only after the matter has been fully considered
by the Law Reform Commission. Abolition is not opposed as such.
Personally, I am prepared to support abolition of the requirement of corroborative
evidence for these offences. However, on the material that the Administration
has provided on the offences specified, it seems that charges for these offences are
few and rarely serious. On balance, the safer approach is to be preferred.

Thank you, Madam President.

MR MARTIN LEE: Madam President, having practised at the criminal Bar for
over 30 years, I have deliberated long and hard on this Bill before finally
agreeing to support it.  Of course, it is not often that I disagree with the Bar and
my Honourable colleague, Miss Margaret NG. And it seems to me perfectly
understandable that the Bar should have defended this as what they may consider
to be the last ditch defence of the rule of corroboration, since we in this Council
already abolished the corroboration rule for accomplices in 1994 and for children
in 1995. I have to say that I share the view of the Bar that this may not be
discriminatory against witnesses of the female sex, although in practice, of
course, when we talk about rape and indecent assault, more women witnesses
would be affected by this rule than men or boys.

Historically, Madam President, the lord of the manor owned not only the
manor house and the lands surrounding it, but everything else on his lands
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including, in particular, servants and maids. So it would be thought
inconceivable that the lord of the manor could be convicted of rape of any
peasant girl or buggery of any young boy on his lands on the evidence of these
girls and boys alone, without any independent supporting evidence which, of
course, we call corroboration. After all, in those days, these girls or boys
would be treated as the chattels or things belonging to the lord of the manor.

But this rule, as well as similar rules for accomplices and young children,
then developed from case to case under the common law until the last decade of
the last century when they were abrogated by statute in a number of common law
jurisdictions, including the United Kingdom. The Legislative Council here
followed suit and abrogated the corroboration rule for accomplices and children
in 1994 and 1995 respectively. So the question that we face here today is:
Should we also abrogate the corroboration rule for witnesses in sexual offences
including rape, buggery and indecent assault?

Madam President, for these offences, consent on the part of the adult
complainant, in particular, will certainly render the sexual conduct complained
of lawful. And of course, we know how easy it is for the complainant in such
cases to change her or his mind after the event, although having consented at the
time or at least having given the impression to the accused person involved that
that act was done with her or his consent. And so the old practice was that
independent corroborative evidence was required in order to make sure that the
ultimate conviction, if that be the case, would be beyond any reasonable doubt.
But there is also a lack of logic, Madam President, because this rule of
corroboration does not apply only to cases where consent or the lack of it is
raised as a defence, for it is applied also to other defences raised, for example,
alibi. And so, this rule was required, for example, in all sexual offences of the
type which I have described, irrespective of the actual defence raised.

Madam President, so logically, there is no reason why a judge should
direct the jury or himself only in sexual offences and not in other types of
offences which are even more serious, like murder or bank robbery when the
sole evidence in fact of the prosecution comes from one single witness. Nor
does it help the accused in the sexual offences if the judge was able to give the
right warning to the jury or to himself that there was no corroboration at all.
Thus, I have to ask this question: Why should an accused person's guilt depend
on whether the trial judge was able to make a right incantation or not?



ke — 200068 21 H
LEGISLATIVE COUNCIL — 21 June 2000 137

I would like to move forward and I would like the Bar to think positively
and look ahead, because I believe that it would be much better protection to all
accused persons in all criminal trials where, depending on the circumstances of
the case, for example, the judge would find it necessary to direct the jury or
himself that acting on the evidence of one or more witnesses alone without
independent supporting evidence could be dangerous. And of course, it does
not depend on the nature of the charge. It should depend on all the
circumstances of the case. For instance, where the prosecution case depends on
the evidence of one witness alone or where the evidence coming from more
witnesses is generally weak or unreliable, or depending on the nature of the
defence, for example, the accused may say "this is a police frame-up". And in
such cases, of course, it would be natural for the judge to caution the jury, or if
he is sitting alone himself, of the danger of acting on such evidence without
strong, independent supporting evidence.

And so, if this rule were to be abolished today, I would like a court in
Hong Kong to follow the courts in other jurisdictions to abandon the former rule,
but to look forward and apply whenever necessary this cautious rule to cases of
whatever nature whenever the circumstances would warrant it. And I am glad
to find support in the Court of Appeal case in England in Regina v. Makanjuola,
and Regina v. Eastorn reported in the 1995 III All England Reports 730 at Page
733B where, in summarizing the judgment of the court, Taylor L.J., the Chief
Justice had this to say. In paragraph 2, he said:

"It is a matter for the judge's discretion what if any warning he considers
appropriate in respect of such a witness [meaning a witness in sexual
offence] as indeed, in respect of any other witness in whatever type of case.
Whether he chooses to give a warning and in what terms will depend on
the circumstances of the case and the issues raised and the content and
quality of the witness(es)' evidence."

And in paragraph 3:

"In some cases, it may be appropriate for the judge to warn the jury to
exercise caution before acting upon the unsupported evidence of a witness.
This will not be so simply because a witness is a complainant of a sexual
offence nor will it necessarily be so because a witness is alleged to be an
accomplice. There will need to be an evidential basis for suggesting that
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the evidence of the witness may be unreliable. Any evidential basis does
not include mere suggestions by cross-examining counsel."

And in paragraph 4:

"If any question arises as to whether the judge should give a special
warning in respect of a witness, it is desirable that the question be resolved
by discussion with counsel in the absence of the jury before the final
speeches.”

Madam President, for these reasons, I will support the Bill and the
Democratic Party will also support the Bill. But before I close, I would urge
the Administration and/or the Law Reform Commission to study the whole area
of criminal justice and see whether in fact in Hong Kong, there has been too
much reliance on confession statements and too little use of scientific evidence,
in particular, DNA evidence.

Madam President, confession statements are reliable if they are given
voluntarily. And really, it should be in the context of a Christian community
where a sinner, having committed a sin, goes to a priest for confession and he
tells the priest that he has raped somebody and the priest will say, "God will
forgive you but provided you give yourself up to the police". And so this
suspect, in order to buy himself forgiveness from God, will march into the next
police station and make a clean breast of it, as we say. This confession
statement, of course, is entirely reliable if such be the basis for it. But
unfortunately, in Hong Kong, there are not too many Christians and not too
many Christians who believe in going to confession. And also at this day and
age, people are no longer made of such sterner stuff that they were used to, and
they would give a confession even though they did not commit the offence
alleged against them by the police, and they may even succumb to even threats of
violence, not physical violence itself. And so, they will make confessions so as
to buy some peace of mind, so as to be given some food, for example, and then
think of some defence later on when they work out their case with their lawyers.

I am afraid that there has been too much reliance on confession statements,
and there have been cases recently which caused a lot of public outcry in the
press. It was reported that the police, or perhaps customs officers, were happy
with confession statements coming from people suspected of having used false
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passports.  So they did not even bother to check up the scientific evidence as to
whether or not those passports were indeed false or genuine.

Thus, Madam President, while we support this Bill, we would call upon
the Administration really to consider this in depth. It may be a suitable subject
to be referred to the Law Reform Commission. It may be a matter to be taken
up with the Director of Public Prosecutions, but we believe that the time has
come for a very serious look to be taken into this area of criminal justice.

With these remarks, we support the Bill.
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SECRETARY FOR JUSTICE: Madam President, as I explained when I
introduced the Evidence (Amendment) Bill 1999 into this Council in July 1999,
the purpose of the Bill is to abolish the formal rules of evidence requiring
corroboration, or a warning by the judge of the dangers of convicting on the
uncorroborated evidence of a single witness, in sexual offence cases. When
introducing the Bill, I explained how the rules operate and why the
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Administration proposes their abolition. I will not repeat those explanations
today.

The Bills Committee, chaired by the Honourable Albert HO, has examined
the Bill and related issues thoroughly, and has made constructive comments and
suggestions. Representatives of the Hong Kong Bar Association, the Equal
Opportunities Commission, the Association Concerning Sexual Violence Against
Women and the Hong Kong Council of Social Services attended before the Bills
Committee to present the views on the issues. Various other organizations,
such as the Hong Kong Human Rights Monitor, the Law Society of Hong Kong
and the Hong Kong Family Law Association, made written submissions to the
Bills Committee.

I am most grateful to the Chairman and to members of the Committee for
their hard work and helpful contribution. I am also most grateful for the
support shown by many organizations for the proposed abolition and for the
views they expressed. The Bills Committee's Report on the Bill has
comprehensively set out the views expressed by the various bodies and the issues
considered by members of the Committee, and I will not repeat them. I would,
however, like to take this opportunity to elaborate on the following points to
Members of this Council.

First, the issue of discrimination. The proposed abolition seeks to
remove discrimination between the treatment of evidence of witnesses or
complainants in sexual offence cases and the treatment of the evidence of
witnesses or complainants in other kinds of cases, such as those involved in the
evidence of accomplices and children. In addition, the abolition of the rules
would also effectively remove one form of indirect discrimination against
females.  Although the language in the law is gender-neutral, it is an
inescapable fact that the majority of victims in sexual offence cases are female.
The corroboration rules evolved from a line of authorities which, at least up to
1969 and perhaps for some time thereafter, reflected the view that "girls and
women do sometimes tell an entirely false story which is very easy to fabricate,
but extremely difficult to refute"”, and that "such stories are fabricated for all
sorts of reasons ...... and sometimes for no reason at all". More recent judicial
decisions have accepted that there is no concrete evidence to suggest that females
are prone to lie and fantasize in sexual offence cases and that corroboration rules
in sexual offence cases have not worked well.
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Another objection to corroboration rules is their inflexibility and
complexity. They are inflexible in two ways. Firstly, they apply to every
witness concerned, effectively removing the judge's discretion to rely on the
particular facts or characteristics of the particular witness. Complainants in
sexual offence cases are automatically regarded as unreliable. Secondly, the
content of the warning is inflexible. The judge must warn the jury of the danger
of convicting the accused unless the evidence of the complainant was
corroborated. He must explain the rationale for such danger; but then he must
tell the jury that it is free to convict in the absence of corroborative evidence. A
failure by the trial judge to give the corroboration warning must result in
conviction being quashed on appeal.

The operation of corroboration rules is complex in that, in explaining the
concept, the judge has to deal with issues such as the independence of a piece of
evidence; how the evidence must point to the accused and link him with the
crime in question; how evidence which is not corroborative may still be
admissible, and may be left to the jury as evidence which may lend support to the
witness's account without actually corroborating it. The trial judge is required
to instruct the jury on what evidence might constitute corroboration if believed.
As Lord DIPLOCK has observed, this instruction is, and I quote, "a frequent
source of bewilderment" to the jury.

The third point that I wish to raise is the right to a fair trial. The
Administration would not be proposing the abolition of corroboration rules if it
believed that by doing so, there would be an increased risk that an innocent
person might be convicted of a sexual offence.

The Administration is confident that the duty of the trial judge to sum up
the evidence according to the circumstances of each case, and the mechanism of
appeal and scrutiny by higher courts, provide sufficient protection for the
defendants in all cases, regardless of the nature of the offence. In sexual
offence cases, as in other cases, the prosecution has the onus of proving its case
beyond reasonable doubt. After the corroboration rules are abolished, a judge
hearing an allegation of a relevant sexual offence will hear and see the testimony
and demeanour of the witnesses, and will assess their reliability according to the
laws of evidence and the practices that apply in other criminal cases. These
include the principle that it is the quality and not the quantity of the evidence that
counts. If the judge errs in his approach, the normal appeal mechanism that
applies in all criminal cases may be invoked to rectify the mistake.
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The proposed abolition would not deprive a defendant of the right to a fair
trial, or of adequate protection about false complaints.  All that it would do is to
remove unjust and irrational rules that affect witnesses or complainants in a
special class of case.

It has been suggested that there are some special characteristics of sexual
offences that justify the corroboration rules. The Administration does not
accept this. There are other offences that involve the word of the victim against
the word of the accused. Victims of deception cases and robberies can also be
the only persons making the allegations. No corroboration warning is required
for such offences. If a victim of a rape is also robbed at the same time, as the
law now stands, her evidence of the rape requires corroboration, yet her
evidence of the robbery does not. There is no logic basis for this distinction.
There are also other offences that involve an absence of consent, theft and assault
for example, but corroboration does not apply to those offences.

It has been suggested that penalties for sexual offences are higher in Hong
Kong than in the United Kingdom and that corroboration rules in sexual offences
should not be abolished because a wrongful conviction would carry even greater
significance. It is true that the maximum penalties for the seven sexual offences
for which corroboration is statutorily required in Hong Kong are higher than
those in the United Kingdom, but these are ceilings only. However, the level of
penalty has no relevance on the question of whether the corroboration rules
should be retained. The offence of murder carries life imprisonment, but
evidence of such an offence does not need to be corroborated. There are no
statistics to suggest that sentences for sexual offence cases are significantly
higher in Hong Kong than in other jurisdictions. However, even if they are, it
only goes towards reflecting the attitude of the community towards crimes of this
nature. It does not in any way justify differences in treatment between the
evidence from complainants in sexual offence cases and evidence from other
witnesses in other cases.

It has also been suggested by the Hong Kong Bar Association and the Law
Society of Hong Kong that the abolition of the corroboration rules is an issue
which should be considered by the Law Reform Commission. Members are, of
course, well aware that not every law reform measure emanates from the Law
Reform Commission. Indeed, the Commission does not have the resources to
take on every such review even if it wanted to. In the present case, the
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Administration has had the benefit of studying similar proposals for legislative
changes in other common law jurisdictions. In particular, we have looked at
reports on this issue produced by the English Law Commission and the Law
Reform Commissions of Australia, South Australia and Victoria, together with
the subsequent amending legislation. Our own proposal for abolition of the
corroboration rules is in line with these developments elsewhere.

The arguments for and against the corroboration rules were also studied in
detail by the Administration when proposing their abolition in respect of
accomplices and child witnesses in 1994 and 1995. There is no evidence that
the corroboration rules in sexual offences have operated in Hong Kong
differently from the way they operate in other jurisdictions, or that victims of
sexual offences in Hong Kong possess different characteristics from those in
other jurisdictions. In the circumstances, I do not believe that it would be a
productive use of the Law Reform Commission's efforts to refer this issue to the
Commission. Indeed, to do so would divert the Commission from other
projects where its advice is more anxiously sought. In my view, Honourable
Members have more than enough information on this issue to come to a fully
informed legislative decision. So far as public sentiment is concerned, I think
that there is clear support for the abolition of the corroboration rules.

It was suggested that the Administration was hurrying the proposed
abolition and that there is no justification for such speed. In fact, this proposal
has been under consideration in Hong Kong for several years and, compared
with many other common law jurisdictions, we have been slow to act. In the
United States, the courts have, since the 1970s, treated corroboration, or the lack
of it, as only one of the many elements that go towards the credibility of evidence,
instead of the hinge on which the whole case may be based. In Australia, the
corroboration rules in sexual offence cases were abolished in the various states in
one form or another in 1980s. New Zealand abolished the rules in 1985.
Canada abolished the rules in 1987. England abolished the rules in 1994. In
view of this established trend in other jurisdictions, Hong Kong cannot be said to
be moving to abolish the rules with undue speed.

The corroboration rules for accomplices and children were abolished in
Hong Kong in 1994 and 1995 respectively. Abolition in respect of sexual
offences was proposed in September 1995 and included in the Evidence
(Amendment) Bill 1996 which was introduced into the Legislative Council in
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March 1996. The Bill lapsed without proceeding to resumption and debate.
In 1998, senior members of the Hong Kong Judiciary publicly expressed surprise
at the fact that the rules were still not abrogated. It is now half way through the
year in 2000.

Article 2(f) of the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), which was extended to Hong Kong
on 14 October 1996, states that parties to the Convention should "take all
appropriate measures, including legislation, to modify or abolish existing laws,
regulations, customs and practices which constitute discrimination against
women." As I have previously indicated, although the corroboration rules
applied to male victims in sexual offence cases as much as female victims, the
sad reality is that the majority of victims are female. The abolition of rules is,
therefore, in accordance with the spirit of the CEDAW.

I would emphasize, however, that the present reform was not promoted
simply to comply with our international obligations. It would nevertheless
remove criticism that our law relating to sexual offences does not comply with
those obligations. In May this year, the United Nations Committee Against
Torture welcomed the proposed abolition of the requirement of corroboration in
respect of sexual offences. In the light of this background, I must reject
accusations that the Administration has been acting with undue haste. In my
view, this reform is long overdue.

Madam President, with these remarks, I commend the Bill to Honourable
Members.
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MR RONALD ARCULLI: Madam President, as Chairman of the Bills
Committee on Companies (Amendment) Bill 2000, I wish to report on the work
of the Committee.

The Companies (Amendment) Bill 2000 is a complex and technical piece
of legislation. Its principal purpose is to amend the Companies Ordinance to
give effect to the recommendations contained in the Report on Corporate Rescue
and Insolvent Trading issued by the Law Reform Commission. The Bill has
also incorporated various recommendations of the Standing Committee on
Company Law Reform to amend the Companies Ordinance.
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We have held a total of eight meetings and received 19 written submissions
from professional groups and interested parties.

Madam President, in the course of scrutiny of the Bill, issues relating to
the corporate rescue and insolvent trading proposals have attracted the widest
interest and understandably heated controversy. This explains why the
professional groups have asked for an extension of the deadline for submitting
written submissions from late March to mid/late April.

We recognize that a statutory corporate rescue proposal is an important
piece of legislation which may help a financially-troubled company to turn
around instead of proceeding with the winding-up immediately. We, therefore,
do not dispute the need and potential benefits of the proposed corporate rescue
and insolvent trading proposals. However, the introduction of a moratorium to
protect the debtor company from creditor actions, and the taking over of the
control of the company during the moratorium by a provisional supervisor may
affect the competing interests of the various parties involved. There is a need to
ensure that the proposals are generally acceptable to the general public,
especially to those parties whose interest will be affected by the proposals. As
views from various professional bodies were only available in mid/late April and
their submissions contain substantive comments and criticisms on the proposals,
the Bills Committee does not find it practicable, or at all possible, to proceed
with the examination of the corporate rescue and insolvent trading proposals.

One of our major criticisms on the proposed corporate rescue procedure
lies with its practicality. We cast doubt on whether a financially-troubled
company can set aside sufficient funds to settle all arrears of wages, severance
pay and other statutory entitlements of its employees as if it is a going concern
before initiating the corporate rescue procedure. We also consider that some
form of flexibility in respect of the requirement on a company to settle all these
outstanding claims from employees before the relevant date shall be provided.
Presently, even if the employees concerned are willing to give up their legal
rights to assist the company to turn around in return for some other considerations
granted by the company, for example, the allotment of stock options, it is legally
speaking not acceptable under the present provisions. There are other situations
where the moratorium shall not be applied such as fresh debt incurred by the
company during provisional supervision or whenever an exemption is granted by
the court for creditor suffering from significant financial hardship. All these
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uncertainties could not be addressed within the time given to the Bills Committee,
let alone other policy and technical aspects of the proposals. We have to ensure
that there is a right balance and that sufficient control and monitoring mechanism
is in place to avoid conflict of interest during the provisional supervision.

The Bills Committee decides only to deal with the other parts of the Bill.
The Administration also agrees to move Committee stage amendments to excise
all the clauses in relation to corporate rescue and insolvent trading from the Bill.
In order to facilitate the re-submission of the proposal within a shorter timeframe,
we suggest that the Administration shall start consulting the Labour Advisory
Board on our suggestion to provide more flexibility in respect of the requirement
on a company to provide for in a trust account all the arrears it owes to its
employees by virtue of the Employment Ordinance, before initiating the
corporate rescue procedure. In the meantime, the Administration shall meet
with various professional bodies on the views expressed so that the proposals can
be fine-tuned before they are put in a fresh bill to be submitted to the next
Legislative Council for consideration.

Apart from the corporate rescue and insolvent trading proposals, we have
examined two other issues. One is related to the passing of resolutions by
unanimous consent of members of a company without general meetings under
section 116B. And the other is about the repeal of section 228 A on special
procedure for voluntary winding-up by a company in case of inability to continue
its business.

In considering the proposal to section 116B, we are concerned about the
provision on duty to notify auditors of the proposed written resolution. We
consider the Bill not sufficiently clear as to which directors or secretaries will
hold responsible for notifying the auditors. = We are pleased that the
Administration has accepted our request and will move a Committee stage
amendment to specify the defence available to directors or secretaries.

On the proposal to repeal section 228A, we share the view of the
professional groups that there is no need to repeal the section. There is no
sufficient or concrete evidence to illustrate that unscrupulous directors have made
use of the provision to their own advantage in the period between the date of the
resolution and the meeting of creditors. Since a creditor may apply to the court
to determine any question arising in the winding-up of a company under another
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section in the Ordinance, we take the view that there is no sufficient justification
to repeal the section.

To address our concern, the Administration agrees to tighten the
conditions under which section 228A shall be applied. It now proposes to
amend the relevant provision so that a voluntary winding-up under section 228A
shall only be used in circumstances of extreme emergency and that it is not
reasonably practicable for the winding-up to be commenced under another
section of the Ordinance.

The Bills Committee is in support of the revised proposal put forward by
the Administration. The Honourable Eric LI, however, holds a different view.
He has pointed out to us that the Administration did not consult the relevant
professional bodies on its proposed amendment to section 228 A, which was only
put to the Bills Committee for consideration in late May. The Hong Kong
Society of Accountants has reservation on the proposed amendment to section
228A as there are no substantial instances of abuse of the voluntary winding-up
procedure under the section. I understand that Mr LI has given notice to move
a Committee stage amendment to the relevant clause.

Madam President, before I conclude my speech, I wish to take this
opportunity to thank all the deputations which have made written submissions to
the Bills Committee. The points made in many of these submissions have been
extremely useful. I also wish to thank the Administration for their co-operation
and assistance throughout the scrutiny process. Finally, I urge the
Administration to speed up the review of the corporate rescue and insolvent
trading proposals, taking into account the views expressed by the Bills
Committee and the various professional bodies and reintroduce the proposals to
the next Legislative Council for consideration at the earliest opportunity.

With these remarks, I support the Second Reading of the Bill.

REXFREBRERSERIE -
THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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Section 228 A was introduced in 1984 following a recommendation made
by the Companies Law Revision Committee in 1973. This followed a
recommendation by the Jerkins Committee in the United Kingdom, but it was not
implemented in the United Kingdom. There is however a comparable provision
in the Singapore Companies Act, section 291.

Under section 228A, where the directors of a company have formed the
opinion that the company cannot by reason of its liabilities continue its business,
they can initiate a winding up procedure. They must inter alia resolve that it is
necessary for the company to be wound up and that there are good and sufficient
reasons for the winding up to be commenced under this section. This resolution
must be verified by a statutory declaration which should be delivered to the
Registrar of Companies within seven days. Under subsection (2), a director
making such a declaration without having reasonable grounds for the opinion that
the company cannot continue in business due to its liabilities is liable to a fine
and imprisonment.

In essence, the provision is designed to speed up the appointment of a
provisional liquidator in emergency cases or to ensure that a liquidator can be
appointed where for some reason a shareholders' meeting cannot be arranged
first. There have been suggestions of abuse of the section arising from the fact
that the winding up can be commenced without input from creditors or
shareholders. However, by and large the evidence of this is hearsay and it
relies on the idea that a "tame" liquidator will work with the directors against the
interests of the creditors. However, in 1993, amendments were made to section
228A which included a requirement under subsection (3C) that a provisional
liquidator appointed under the section must be a solicitor or professional
accountant, that is, a member of the Law Society or the Hong Kong Society of
Accountants. Thus if a delinquent liquidator were to emerge, he or she would
potentially be subject to the disciplinary action of his or her professional body
and could, quite apart from any other action that may be taken against him or her,
be struck off the professional register. The professional bodies concerned have
not received any complaints against their members in relation to this procedure
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since the amendment was given effect. It should also be pointed out that the
provisional liquidator's powers under the section are restricted and that
ultimately creditors can remove a provisional liquidator.

The Administration's proposed amendment to the section would in effect
limit the use of section 228A only to one set of circumstances where the provision
is currently invoked, namely where shareholders are not available or not traceable
or where they are somehow prevented from resolving to wind up the company.
There are meanwhile various other circumstances where it may justifiably be used
in emergency situations which would be excluded in future by the amendment,
because it is unlikely that it can be claimed that it is procedurally impracticable to
use another section to wind up the company. These include circumstances,
which unfortunately are not uncommon, where after notice of the meetings of
shareholders and creditors have been publicized, assets are removed unlawfully by
creditors or employees in order to pre-empt the procedures and to advance their
own claims to the prejudice of others' claims. In addition, debt collectors acting
within or outside of the law may well turn up to try to make recovery. Although
in theory the subsequently-appointed liquidator has a right to pursue persons who
have taken goods in this way, often in practice it may not be possible or
worthwhile to do so in terms of costs, time and sheer difficulty of identifying the
culprits and establishing a case against them.

A further point to make here is one to which I have already referred. The
directors must verify that there are "good and sufficient reasons for the winding
up to be completed under this section". The Administration has already pointed
out in a letter to me, which other members have seen, that the phrase "good and
sufficient reasons" has already been interpreted judicially in Bozell Asia
(Holdings) Limited v CAL International Limited (1997). It would appear
therefore that the amendment proposed by the Administration is redundant since
it is clear from the letter that it does not add to that interpretation. It is true,
however, that the Administration's proposed amendment also strengthens the
sanctions against directors resolving on the need to use the section 228A
procedure without having reasonable grounds to do so.

The amendment that I am proposing on behalf of the insolvency profession
also accepts the tightening of sanctions against directors who seek to misuse the
section. At the same time, it would allow section 228A to continue to be
invoked in those emergency situations where commencing the winding up more
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quickly can help to preserve assets that would otherwise be in danger of being
lost and facilitate a more orderly winding up that is in the best interests of the
general body of creditors as a whole, rather than enabling one or two creditors or
groups of creditors to pursue their own interests to the detriment of the rest. 1
believe that requiring the directors to have regard to the interests of the general
body of creditors, which is the main element of my proposed amendment, and
applying stiffer sanctions where they have not done so in good faith, is the best
solution to this problem and will enable the section to continue to be used for all
legitimate purposes.

Section 228 A will remain a useful addition to Hong Kong's insolvency law,
particularly when this Council reconsiders the introduction of insolvent trading
provisions which, although now removed, were originally contained in this Bill
and which will no doubt be put forward again in a future session. If directors
run the risk of being heavily penalized for trading in situations where they may
not be able to pay their debts as and when they fall due, then they must have a
ready means to cease trading quickly and to stop incurring further debts.
Section 228A can provide this.

Finally, it should be emphasized that practitioners do not stand to gain
commercially by retaining a more broadly-defined provision in section 228A
than that proposed by the Administration. In most cases, if this section is not
used, then practitioners will in any event be appointed as office-holders pursuant
to other sections of the Companies Ordinance. The point is that they see this as
continuing to serve a useful purpose in dealing with specific types of urgent
situations. Moreover, they are not aware of any actual abuses following the
amendments made in 1993 and they are willing to see more extensive sections
against potential abuses of section 228A by directors which will not at the same
time, throw out the baby with the bathwater and deprive the provision of its
effectiveness.
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Mr LEE Wing-tat rose to claim a division.
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THE CHAIRMAN announced that there were 55 Members present, 27 were in
favour of the motion and 27 against it.  Since the question was not agreed by a
majority of the Members present, she therefore declared that the motion was
negatived.
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Meeting suspended.
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Council then resumed.
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MR RONALD ARCULLI: Madam Chairman, I have refrained from
participating in this debate, but I really would like to remind Members that what
we are debating now is not affecting the entire formation of owners' corporation.
What we are really debating now only involves the multi-phase developments.

As far as the Real Estate Developers' Association of Hong Kong is
concerned, we see the need for improvement. We agree with most of the
proposals. We are only concerned with one aspect of the proposal that is put
forward. Because we truly believe that it is neither fair nor right, nor sensible,
in multi-phase developments, to allow either a 10% of the ownership to form an
association from day one, or to follow the Honourable LEE Wing-tat's
amendment. If Mr LEE Wing-tat was convinced that the 10% is correct, why
did he not put it in an amendment? Why? Unfortunately, I have to point the
finger at the Home Affairs Bureau.
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If the 10% was not on the table today, we may not even have an argument.
I think I can understand, to some extent, Members' frustration in going through
the Bills Committee and, all of a sudden, winding up with a completely different
formula and we are now degenerating this important issue into a political
argument. Of course, ownership of property is very important to everyone in
Hong Kong, and I do not think that the developers take a different view. After
all, they would wish to continue to have customers, otherwise there will be no
developers. If in fact Mr LEE Wing-tat's amendment is defeated, I think it is
incumbent upon this Council not to pass clause 3 as it stands.
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N6 K 38 43
6.38 pm
FHRYE -
Meeting suspended.
N6 K 5T 43

6.57 pm

gaaEimikiE -
Council then resumed.
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Mr LEE Wing-tat rose to claim a division.
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MR RGEBREEE
Geographical Constituencies and Election Committee:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, seven were in favour of the motion and 19
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 29 were present, 21
were in favour of the motion and seven against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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MR RONALD ARCULLI: Madam Chairman, we are lawmakers. Each of us
have our own responsibility. The Government proposes a bill, the officer-in-
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charge moves the bill, and Members put forward any amendments. All I can
say is that I am disappointed that Members are pressing Mr LAN, who is not a
lawyer, to explain the consequences of a vote that may happen, I hope, in not too
long a time.

I think that one has to be fair to Mr LAN. It is a technical issue. If
Members say, "Listen, we do not want to vote until we know what the
consequences are", let them stand up and say so. The election is in September,
Madam Chairman. It is very simple. If they as lawmakers say, "We do not
know how to vote because we do not know what the consequences are", say so.
But do not blame others for our own job.
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MR RONALD ARCULLI: Madam Chairman, I think the most practical use of
time might be, in fact, for us to adjourn this debate and proceed with the next Bill.
In the meantime, those of us who want to look into the consequences of an "aye"
or "nay" vote and the amendments, if any, can actually talk to the Legal Adviser
so that we can proceed. I perfectly understand Members' concern as it is an
important issue.

As I have said earlier, there is only one issue that is controversial, and that
is multi-phase development. I do not think that there is any dispute regarding
any of the other terms. If there is any amendment that requires short notice, or
no notice, I am sure that Madam Chairman, you would consider the views of this
Council if Members are, as it were, in a consensus.
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SUSPENSION OF MEETING
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Suspended accordingly at twenty minutes to Eight o'clock.



