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MISS MARGARET NG: Mr President, may | have a brief moment, please. Mr President, |
seem to have lost my speech. Mr President, can | ask for an adjournment of five minutes so
that I could find my speech? | am very ashamed of myself.

8.31 pm
o - 8 Eﬁ 317}

PRESIDENT: | order a suspension of five minutes.

8.36 pm
o - 8 Eﬁ 36 Jj

Council then resumed.

Tl 1 BRI TR -

MISS MARGARET NG: Mr President, the main purpose of the Supreme Court
(Amendment) Bill 1997 is to re-enact in an updated form the provision of the two United
Kingdom Acts, Habeas Corpus Acts 1679 and 1816 insofar as those acts are relevant to
Hong Kong.

A Bills Committee chaired by me was formed to study the Bill. The Committee has
met the Administration, the Hong Kong Bar Association and the Law Society of Hong
Kong. | am grateful for the views of the two legal
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professions, particularly Mr Gerard McCOY of the Bar Association for his valuable
contribution to the studying of this Bill.

The Bills Committee, the Bar Association and the Law Society are gravely concerned
about the proposed section 22A subsection 11. The proposed section in effect allows the
person having custody of the detained person to remove the detainee from Hong Kong
under the authority of an enactment or of the High Court where habeas corpus proceedings
are underway. We object to the provision.

Firstly, only the Executive has the power to remove persons from Hong Kong. It is
inappropriate to confer on the High Court the executive power to order the removal.

Secondly, it is fundamentally wrong to permit the removal of a person under the
authority of an enactment when habeas corpus proceedings have commenced. It
undermines the whole purpose of the writ, namely to have the person released if he is
wrongly detained.

Once habeas corpus proceedings are in train, the detaining authority has no
jurisdiction to remove the person from Hong Kong except with the direction of the court.
We have therefore proposed to remove qualifications in a proposed section 22A subsection
11, enabling removal under the authority of an enactment or the High Court.

While agreeing to deleting the reference to the High Court, the Administration,
however, does not agree to delete the provision enabling removal under the authority of
enactment. The Administration takes the view that this would be a radical departure from
the existing legal position under which the purpose of habeas corpus proceedings is to
bring an illegal detention to an end, not to challenge or frustrate the removal of a detainee.

In the context of administrative detention under the Immigration Ordinance, it has
been accepted that the statutory duty of the Director of Immigration is to end detention by
removing from Hong Kong as soon as practicable whether or not habeas corpus
proceedings are in train. Persons who consider that they should not be removed could apply
for an interim injunction preventing removal.
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The Administration is particularly concerned about the impact in respect of illegal
immigrants if the Director of Immigration does not have such a removal power. The
Administration is worried that the illegal immigrants and would-be illegal immigrants may
take advantage of the habeas corpus proceedings to delay immediate repatriation or prevent
removal. The Administration considers it necessary for immigration control to preserve an
authority to remove a detained person even when habeas corpus proceedings are in train.

Mr President, the Committee agrees with the Administration that people who have no
right to stay in Hong Kong should be removed. However, that removal should not be
carried out without the court’s permission once habeas corpus proceedings have
commenced. At present the detaining authority can, under a number of enactments, remove
persons from Hong Kong, namely the Immigration Ordinance, the Mental Health Ordinance,
the Fugitive Offenders Ordinance and the Repatriation of Prisoners Overseas Territories
Order 1986.

Clearly the detainees are not just illegal immigrants or Vietnamese migrants. They
may be Hong Kong citizens who have the right to stay here. If the Administration is
concerned that applications for the writ of habeas corpus will be made even when it is
inappropriate to do so, the proper course to take is to assist the court to rapidly dispose of
such applications. The separate proceedings for a judicial review and an injunction, as
suggested by the Administration are unnecessary and undermine the precedence of habeas
corpus.

The Committee is also unable to accept the Administration’s initial proposal to limit
the exception to removal from Hong Kong under an enactment to removal under the
Immigration Ordinance. Habeas Corpus is the fundamental protection of the liberty of
individuals, and that remedy should not be compromised simply because of the fear of
possible abuse by illegal immigrants.

After considerable deliberations, the Administration has proposed an amendment to
provide that once a writ has been issued the detaining authority is not permitted to exercise
the power of removal until the writ has been discharged or the proceedings are concluded.

The Administration wishes to preserve the authority of the Director of Immigration to
remove a detained person before a writ of habeas corpus had been issued by the court. The
Bills Committee is still concerned that the detainee who
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has made an application may still be spirited away without his legal representative’s
knowledge before the writ could be issued.

The Administration has assured us that this would not happen, that is, once an
application for habeas corpus has been made and solicitors are acting for the applicant, the
applicant will not be removed from the jurisdiction without prior notice to his solicitors.
The Attorney General has agreed to give an assurance on this point when he speaks later on
today. With this assurance, the Bills Committee has finally accepted the amendment as
proposed by the Administration.

On proposed section 22A subsection 12, the Administration has agreed to move an
amendment to provide that if a person who is formally detained on the particular ground is
released upon an application for habeas corpus, the person shall not be re-detained on the
same or similar ground unless there is material change in the circumstances justifying
detention.

As regards the Bar Association’s suggestion of specifying in the proposed section 22A
subsection 5, a time limit of 48 hours for persons holding custody of the applicant to
comply with an order for production and return, the Administration has explained that it
will pose practical difficulties, particularly in mass actions involving a large number of
people. It prefers to leave the matter to the discretion of the court, having regard to the
circumstances of the case. As the current rules have been tested over a long period of time
the Administration sees no need to change them.

When Members consider it desirable to specify a time limit of 48 hours, the Committee
has agreed that the matter should be left to the discretion of the court. In view of the
importance of the writ of habeas corpus sub judicium I should be glad if the Administration
could undertake to have the relevant forms adapted for use before 1 July 1997, even if the
modernization of the form’s exercise could not be completed by then. Mr President,
subsequently | understand that this has in fact been done and | would be grateful for the
confirmation of the Attorney General later on.

With these remarks, Mr President, and subject to the amendments to be moved by the
Attorney General, | commend the Bill to this Council.
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Mr President, may | now add a few words of my own? | regard nothing so dear to a
man as his liberty. As a lawyer there is no duty so fundamental to me as defending a
person’s liberty under the law. The court in our common law system has no role more
sacred than this, that it protects the liberty of the subject. There is no instrument so
powerful at the court’s command for this purpose as the writ of habeas corpus. Although
the first habeas corpus act was passed in England only in 1640, under the common law the
writ pre-dated even the Magna Carta. It has therefore a very special place constitutionally.
Indeed it has become the symbol of personal liberty and the release from illegal
imprisonment under the rule of law. At the eve of the handover it has become of exquisite
significance that we should preserve the right to obtain a writ of habeas corpus under the
common law in Hong Kong’s statute books.

We are today not just enacting a piece of legislation, we are pledging ourselves to the
supremacy of the rule of law and that is why, Mr President, we cannot afford to weaken the
writ of habeas corpus. We cannot allow any exception to the extent of its protection. If one
exception is allowed today for administrative convenience, no matter how attractive and
harmless it may seem at the moment, tomorrow another less attractive and less harmless
exception will be made. Soon, we shall not know how to draw the line. The law as it is now
admits of no exception. A Hong Kong legislation which admits of an exception simply
cannot claim to preserve the common law.

That is why in the Bills Committee when the Administration insisted on such an
exception together with a provision under the proposed section 22A subsection 14 that, “the
right to obtain a writ of habeas corpus under the common law is preserved and is affected
by this section only insofar as it is inconsistent with this section”. It is clear to me that an
attempt was being made to change, not to preserve, the common law, and that is why
together with the Bills Committee’s amendment to remove that exception, | propose to
move an amendment to remove the words “and is affected by this section only insofar as it
is inconsistent with this section”. This section should not be inconsistent with the common
law.

I am thankful that the Administration has changed their stance even if it was at the
eleventh hour. At least the final Committee stage amendment is not a blatant transgression
of the present law, and | can breathe again.
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But Mr President, preserving the common law is not just preserving the letter of the
law but also what the law is in practice. In practice, although a writ of habeas corpus is not
issued, once an application is made the court will not allow the detaining authority to do
anything which will preempt the court’s final decision. This includes not allowing the
person detained to be spirited away. The Court of Appeal in England had made clear that
compulsory removal from the jurisdiction “necessarily involves some deprivation of the
liberty concerned”. It is therefore not at all the same thing as setting the person free.

Under present Hong Kong practice, when an application is made, the court does not
usually issue the writ forthwith but sets a return date for the detaining authority to appear
before the court for arguments first. So, under the Administration’s earlier Committee stage
amendment, the detained person can still be spirited away and so rendering the habeas
corpus proceedings meaningless. The application could even be taken as alarm bells to
hasten the detaining authority to remove the detained person from Hong Kong. A protection
of the court will then be turned into a weapon of injustice.

In England, the Home Secretary assured the court that as a matter of policy a person
who has applied to the court challenging the lawfulness of his detention for removal will
not be removed until the proceedings have been concluded. Any process in train to remove
him will be stayed until that time.

I am told that, given Hong Kong’s special immigration concerns, the Administration
cannot give the same policy assurance, but in my view, they can at least give the assurance
that no applicant will be removed without prior notice to his legal representative. This will
at least allow him to make an urgent application to the court for an injunction at that stage.
Without this assurance it will simply mean that every application for a writ of habeas
corpus in future will be accompanied by an application for an injunction or for an
undertaking not to remove the detained person from Hong Kong. It will waste more court
time and probably taxpayers’ money in legal aid costs.

Were the Administration to refuse to give that assurance today then refusal in itself
would be a strong indication of the intention to spirit away the detained person without
warning.
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Mr President, I am relieved that the Attorney General is prepared to give that
assurance. The Committee stage amendment the Administration will move later today,
together with that assurance, may respectively be said to preserve the common law. | want
to thank the Attorney General for appreciating the concern of myself, the Bar and the Bills
Committee.

Mr President, for these reasons I have also withdrawn the Committee stage amendment
to 22A subclause 14 which | originally proposed. It would have been a matter of deep
regret if | had to be at variance with the Attorney General on a matter of such constitutional
importance.

Thank you, Mr President.
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PRESIDENT: You are not allowed to speak for a second time. It is full Council now.
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ATTORNEY GENERAL: Mr President, on 5 March this year, | introduced the Supreme
Court (Amendment) Bill 1997 into this Council. The Bill aims to amend the Supreme Court
Ordinance so as to re-enact, in an updated form, those provisions of the English Habeas
Corpus Acts 1679 and 1816 that are relevant to Hong Kong, and to make consequential
amendments to the Application of English Law Ordinance.

Freedom of the person is a fundamental human right. Effective mechanisms have to be
put in place to protect it. This is echoed in Article 9(4) of the International Covenant on
Civil and Political Rights which states that “anyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings before a court, in order that that court may
decide without delay on the lawfulness of his detention and order his release if the detention
is not lawful.” The object of the Bill is to preserve the remedy of habeas corpus by which
such proceedings may be instituted. We believe that the protection of liberty made available
by habeas corpus will be preserved and improved with the enactment of this important Bill.

The Bills Committee, chaired by the Honourable Miss Margaret NG, attaches great
importance to the Bill and has carefully studied its provisions with expedition and care. In
conjunction with the legal profession, it has proposed a number of suggestions to the
Administration. Most of these suggestions are very helpful and have been accepted by us
with gratitude.

As Miss Margaret NG has outlined the major proposed changes to the Bill following
discussion with the Committee, there will be a number of Committee stage amendments to
be moved by me at the Committee stage. For the time being, | shall only highlight the one
to amend proposed section 22A (11)(b). This provision allows for the removal of the
detainees from Hong Kong under the authority of an enactment or of the High Court
pending habeas corpus proceedings. In response to the Committee’s suggestions, my
proposed amendment will seek to delete the reference to the High Court.
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As regards the statutory exception, Miss Margaret NG, the chairman of the Committee,
originally put forward a Committee stage amendment which seeks to remove the statutory
exception. However, having considered the Administration’s latest proposed amendment,
the Committee has agreed that she should withdraw her Committee stage amendment. To
address the concern of the Committee on civil liberty as far as practicable, whilst
maintaining our immigration control, my proposed amendment seeks to limit the authority
of the Director of Immigration after the court has issued a writ of habeas corpus. Whilst it
preserves the Director’s authority to remove a detained person before a writ of habeas
corpus has been issued by the court, our latest proposal provides that once a writ has been
issued, the Director may no longer exercise the power of removal until the writ is
discharged or the proceedings are concluded. This amendment strikes the right balance
between the protection of civil liberty and our immigration control. This is essential given
the unique situation in Hong Kong, particularly in view of the need to guard against the
threat of illegal immigration.

The proposed Committee stage amendment gives the court the opportunity to assess
the strength of the applicant’s case and decide whether a stay of the removal of the detained
person is warranted. This would prevent unmeritorious claims being successful. It is
consistent with the approach under the existing law in judicial review whereby the court
may stay the Director’s decision to remove upon granting of leave to judicial review if there
is a prima facie case supporting the granting of an interim injunction. It is also consistent
with the position in the United Kingdom, where the court assumes control over the custody
of the detained person on the return and production of him before it as required by a writ of
habeas corpus.

As Members have heard, both Miss Margaret NG and the Bar Association have
expressed concern that a detained applicant may be removed without his legal
representative’s knowledge before the writ of habeas corpus could be issued. Members may
wish to note that as a matter of practice, once an application of habeas corpus has been
made and solicitors are acting for the applicant, the applicant will not be removed from the
jurisdiction without prior notification to the solicitors. Mr President, | am extremely happy
to place that practice publicly on the record in this Council tonight.
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We believe that our latest proposal represents the right balance between the protection
of an individual’s right to apply for a writ of habeas corpus and the maintenance of our
immigration control.

Finally, on the point concerning the forms on which Miss Margaret NG asks for my
assurance, | can confirm that the forms concerned with habeas corpus to which she refers
have indeed been modernized and | believe they were tabled in this Council last week.

Mr President, with these remarks and subject to the amendments that I shall move, |
commend this important and fundamental Bill to honourable Members.

Question on the Second Reading of the Bill put and agreed to.

[RTET &2 # D E AL [ 7 R R

Bill read the Second time.

EES ST R

Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).
IZati ((f i H ) AT A3 [EIF) AP & R R 2 -7’?%5’%“;5@?
K% e

Committee stage of Bill

EE S EAE T Tas

Council Went into Committee.

Eb 3 'rg = JF'!E'PK F'{ %%ﬁg% °

SUPREME COURT (AMENDMENT) BILL 1997
(1997 = ® ke (5F7) fKHIEH R

Clauses 1 and 2
PEFE % 37 1 % 2 %
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ATTORNEY GENERAL: Mr Chairman, | move that clauses 1 and 2 be amended as set
out in the paper circularized to Members.

Amendments to these two clauses aim to provide a Chinese version of them. Apart
from that, clause 2(b) is also amended to clarify the meaning of “detention”. This is a
technical amendment.

Proposed amendments

FER XY

Clause 1 (See annex XI1V)
FRIE R8T 1% CRLEF fF XIV)

Clause 2 (See annex XI1V)
FRIE R8T 2 1% CRLEF A XIV)

Question on the amendments put and agreed to.

E DB FER R -

Question on clauses 1 and 2, as amended, put and agreed to.
FEFEIPILERIEN AT K2 [T B RS [T R I

Clause 3
(e g 5T 3 [

ATTORNEY GENERAL: Mr Chairman, | move that clause 3 be amended as set out in the
paper circularized to Members.

Firstly, amendments to this clause aim to provide a Chinese version of it.

Secondly, the amendment seeks to provide in proposed section 22A(4) that unless the
Court, in exceptional circumstances specified by the Court, orders otherwise, all habeas
corpus proceedings are to be conducted in open court. It also seeks to provide that all orders
and decisions made in respect of those proceedings conducted in camera, and the reasons
for such orders and decisions, have to be announced in open court. This amendment is in
line with our policy of open justice.
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Thirdly, the amendment seeks to provide in section 22A(5) that the judge to whom an
application for a writ of habeas corpus is made may either issue the writ forthwith or
arrange for the person having the custody of the detainee to be notified of the application
and be given an opportunity to justify to the Court the lawfulness of the detention. This
serves to incorporate the current arrangement under Order 54, Rule 2 of the Rules of the
Supreme Court in proposed section 22A(5). | put forward this amendment in response to the
Bills Committee’s suggestion.

Fourthly, the amendment seeks to delete the provision in the originally proposed
section 22A(9) on the making of consequential orders. This amendment is also in response
to the Bills Committee’s suggestion.

Fifthly, the amendment seeks to rewrite proposed section 22A(10). The Administration
proposes that the new section 22A(10) should expressly provide that if a person having the
custody of another persons fails to satisfy the Court that the detention is lawful, the Court
must order the immediate release of the person. In addition, the amendment seeks to
provide in proposed section 22A(12) that a released person should not be redetained on the
same or a similar ground unless there is a material change in the circumstances justifying
detention. The proposed formulation of these two sections has been agreed by the Bills
Committee.

Mr Chairman, as | said when moving the resumption of the Second Reading debate, in
order to address the Bills Committee’s concern on civil liberty as far as practically possible,
we propose to delete in proposed section 22A(11) the reference to the High Court and to
limit the Director’s authority so that if a writ of habeas corpus has been issued in respect of
a detained person, he may not be removed until the writ is discharged or the proceedings
are concluded. The proposal gives the Court the opportunity to assess the strength of the
applicant’s case and to decide whether a stay of the removal of the detained person is
warranted. This would prevent unmeritorious claims being successful. And perhaps if I can
reemphasize the point, | will repeat the practice, the undertaking that I gave in the Second
Reading debate, about notice to solicitors when it has been instructed once an application
has been made.

Mr Chairman, | beg to move.
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Proposed amendment

FER XY

Clause 3 (See annex XI1V)
f% 15 28y 3 5% CFLIfF fF X1V)

9.10 pm
o -9 Eﬁ 10 53

THE PRESIDENT’S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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Question on the amendment put and agreed to.

A AR T -

Question on clause 3, as amended, put and agreed to.

ST [5 FI5T £ Y 3 (50 FRL ] A 2 -

Clauses 4, 5 and 6
T3 9T 4 5% 6 fx

ATTORNEY GENERAL: Mr Deputy, | move that the clauses specified be amended as set
out in the paper circularized to Members.

Amendments to these clauses aim to provide a Chinese version of them.

Proposed amendments

FER XY

Clause 4 (See annex XI1V)
FRIE R8T 4 1% CRLE A XIV)

Clause 5 (See annex X1V)
FRIE F 8T 5 1% CRLEF A XIV)

Clause 6 (See annex XI1V)
FRIE R8T 6 15 CBLEFFfF XIV)

Question on the amendments put and agreed to.

R BTRE GEA A -

Question on clauses 4, 5 and 6, as amended, put and agreed to.
AL EPIEFIET R 2T A 5 K6 [V FE R[] GHFZ R B
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New clause 5A Amendment of Schedule (Writs)
%?WﬁmﬂiﬁGAﬁ %?W%(ﬁ%&
New clause 5B Amendment of Rules of the Supreme Court
(Forms)
PR I ] 45T 5B EF CRMERPHD ()

Clauses read the First time and ordered to be set down for Second Reading pursuant to
Standing Order 46(6).

PRI RSV R FI 2 R F D AT A6 [N H T L
/7/? 4 EET # e

ATTORNEY GENERAL: Mr Deputy, | move that new clauses 5A and 5B as set out in
the paper circularized to Members be read the Second time.

These new clauses seek to delete two obsolete writs of habeas corpus and repeal their
two obsolete forms within the Rules of the Supreme Court.

Question on the Second Reading of the clause proposed, put and agreed to.
[RBIEI R EE = B0 FJEAZLL T F o A 72K 2

Clause read the Second time.
ERFIENE QPSS - T

ATTORNEY GENERAL: Mr Deputy, I move that new clauses 5A and 5B be added to the
Bill.

Proposed additions

FER 1T ]

New clause 5A (See annex X1V)

F7p9 T 5A £ (BLIFF XIV)

New clause 5B (See annex X1V)

579 T 5B X CBLI I XIV)
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THE PRESIDENT resumed the Chair.
R NECER LT

Question on the addition of the new clauses proposed, put and agreed to.

TR I F AR GG H o BT Ak 8 -

Long title

=

I

ATTORNEY GENERAL.: Mr Chairman, | move that the long title be amended as set out

in the paper circularized to Members.

Proposed amendment

FEREL R B

Long title (See annex XI1V)
R CRLIFFF XTV)

Question on the amendment put and agreed to.
[EI3 3 BMRE[ FEFK DE

Question on Long title, as amended, put and agreed to.
ﬂif/ﬁffﬁf/f,%ﬁ,é’_fwﬁ%é’é7ﬁ [ 7E Z K e

Council then resumed.
2 B

Third Reading of Bill
EHIE R = &

THE ATTORNEY GENERAL reported that the
B
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SUPREME COURT (AMENDMENT) BILL 1997
(1997 ERE AR (#35T) EHER)

had passed through Committee with amendments. He moved the Third Reading

of the Bill.
RETFTRERAZBEEEFRER - HmEE=EEREFESR -

Question on the Third Reading of the Bill proposed, put and agreed to.
EHEE=RE FEREL 55 RRAITERR WEEE -

Bill read the Third time and passed.
BHERK=EFH -

Resmption—ef—Second-Readiﬂg-Bebﬁ%e on-Bill
HEEHEXE _RBH

VETERINARY SURGEONS REGISTRATION BILL
(REEMEHEE)

Resumption of debate on Second Reading which was jr oved on 15 May 1996
BER—ANAEREBR+EBDHEZ_RES

ERCEENE: FE AAEL (REFMEAEE) WEAEXSAY

IEES MEBEEEEKHEXRZER SN
G EERRTERENERRY HUEOYREKNEXZRITERER

HERNBERESH -

FEGHEHTEN  SERBEFERENTE  UFSY
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