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At the Bills Committee meeting on 26 April 2000, Members requested
the Assistant Legal Adviser to prepare a paper setting out her comments made during
that meeting on the paper prepared by the Planning Department in April 2000 (LC
Paper No. CB(1) 1392/99-00(02) refers).

The Administration's paper

2. Clauses 6(3) and 6(4) of the Town Planning Bill ("the Bill") propose that
except in the case of resumption under the Lands Resumption Ordinance (Cap.124),
no compensation shall be paid to the proprietor or any person interested in any holding.
Although the provisions follow closely the wording in sections 4(2) and 4(3) of the
Town Planning Ordinance (Cap. 131)("the existing Ordinance"), the scope of
application in the Bill is wider than that in the existing Ordinance.  A textual
comparison of these provisions is at Annex A.

3. The Administration holds the view that the infringement of contractual
rights of ownership of land by planning actions is justified on the grounds of
promoting public interest. The absence of statutory provisions for compensation for
planning actions does not in any way deviate from the common law principles.

4. The common law principles referred to by the Administration are :

(a) compensation is payable for the taking of private land, unless there is a
clear contrary intention;

(b) compensation is not payable if the statute law regulates the use of
private land, unless there is a clear statutory provision.
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Distinction between expropriation and regulation

5. The distinction between expropriation of property and regulatory
limitations on the use of property becomes crucial since they form the basis for the
two common law principles.  It is generally accepted that the distinction cannot be
made on a mechanical or conceptual basis1.

6. In jurisdictions where it is accepted that some regulatory limitations can
be classified as effective expropriations and compensated, the distinction is usually
seen as a matter of degree, so that regulatory limitations will be treated as effective
expropriations if they go too far.  In other jurisdictions, regulatory limitations that go
too far will not be so treated, but will be regarded as excessive and therefore invalid.

Basic Law

7. The Administration's paper does not make any reference to the Basic
Law.   It only refers to the report of the Special Committee on Compensation and
Betterment published in March 1992 ("the Report").  Paragraph 1.7 of the Report
states that "under the doctrine of parliamentary sovereignty and in the absence of a
written constitution, courts may not declare statutes invalid on the grounds of being
unconstitutional or unreasonable".  After 1997, the discussion would not be complete
unless implications of the Basic Law have been considered.

8. Article 8 of the Basic Law provides, inter alia, that the common law
shall be maintained, except for any that contravene the Basic Law, and subject to any
amendment by the legislature of the HKSAR.  Articles 6 and 105 of the Basic Law
protect the right of private ownership of property.  An extract is at Annex B.

9. In the case of Discreet Limited v Secretary for Justice for and on behalf
of the Town Planning Board [HCAL 112 of 1997], the Judge commented that the
question whether section 4(3) of the existing Ordinance can stand in the face of a new
Constitutional order is an interesting one.  However, the Judge believed that he was
not in a position to consider that question in those proceedings which dealt with an
application for judicial review.

10. We cannot find any case law in Hong Kong on the implications of the
Basic Law on the existing Ordinance up to the date of the Bills Committee meeting.
It may be useful to compare constitutional property clauses in other countries.

1 AJ van der Walt, Constitutional Property Clauses (1999) p. 19
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Comparison with other constitutional property clauses

11. The typical example of a jurisdiction which recognizes the grey area
between the two categories of regulation and expropriation is the United States of
America.  The Fifth Amendment of the United States Constitution provides that
private property shall not be "taken for public use without just compensation".  On
this basis, the United States courts have developed the doctrine of inverse
condemnation.

12. The doctrine may be invoked where although land is not compulsorily
taken, its value has been destroyed or diminished by regulation. When all other
remedies have been exhausted, an application may be made for the grant of
constitutionally based compensation.  Alternatively, an application may be made for
the court to strike down the regulatory conditions.  The remedy arises where
regulations so limit an owner's rights that an essential element of his property rights is
lost2.

13. The constitutional provisions have been held to be self-executing , so

they are not dependent on the enactment of specific legislation3.  Members have been

advised that the US constitution protects private property rights in wider terms than

the Basic Law.

14. The doctrine of inverse condemnation has not been recognized in other

jurisdictions such as Northern Ireland, Germany, France and Italy.  In the

constitutions of Germany and Italy, similar constitutional rights are balanced by

provisions proclaiming the social obligation of private property owners.  The House

of Lords considered the written constitution of Northern Ireland in 1960 and held that

regulatory planning conditions could not amount to taking.

Statutory compensation

15. Extracts of the Town and Country Planning Act as amended by the
Planning and Compensation Act 1991 are at Annex C.  In the United Kingdom,
payment of compensation has been provided in relation to :

2 G N Cruden, Land Compensation and Valuation Law in Hong Kong (2nd Ed.)(1999) p. 553
3 The Pennsylvania Coal Co. v. Mahon 260 U.S. 393 (1922)



-   4   -

(a) revocation or modification of planning permission;
(b) refusal or conditional grant of planning permission formerly granted by

development order;
(c) planning orders;
(d) restrictions on mineral working;
(e) advertisements;
(f) blight notices;
(g) purchase notices;
(h) statutory undertakers;
(i) stop notices; and
(j) tree preservation orders.

16. It is a matter for Members to decide whether clause 6(3) or (4) of the
Bill is acceptable, or how it should be amended.  Should Members decide to move
Committee Stage amendments to provide for compensation, the proposed amendment
may probably have "charging effect" and would be subject to the restriction under
Rule 57(6) of the Rules of Procedure.

Conclusion

17. Compensation for planning actions is a complex subject matter with
mixed considerations of legal and constitutional principles and planning policies.  I
would be happy to provide further assistance to Members if necessary.

Encl

Prepared by

Wong Sze Man, Bernice
Assistant Legal Adviser
Legislative Council Secretariat
3 May 2000
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