CB(1) 1400/99-00
HONG KONG BAR ASSOCIATION
COMMENTS ON
URBAN RENEWAL AUTHORITY BILL
Introduction
1.

This Bill has been relatively well-publicised. It has a number of political aspects, one
or two of which may already be known to Government. We note below the relevant
legal issues upon which the Bar wishes to comment and make recommendations.

A.

Ss. 5 & 6 : Purposes and powers of the Authority (URA)

2.

The statutory purposes for which the URA is established are set out in s.5 : copy at
Attachment 1. Those set out in s.5(a)(b)(c)(d)&(e) are unexceptional and tie in with
the general “urban renewal” purposes of the Ordinance. However, purpose (f) is
extremely wide and does not necessarily tie in at all with those purposes. No other
“purpose” section in the Bill restricts its broad scope.

3.

S.6(1) firstly empowers the URA to do anything “expedient ...... conducive ...... or
incidental to the attainment of [the s.5] purposes”, - again on extremely broad
provision. The second limb of s.6(1) purports to restrict the exercise of those powers to
the narrower intended effect of improvement “of ...... housing and the built
environment ...... by way of development.”

4.

It seems to us that the non-specific purpose in s.5(f) is prima facie objectionable as
drawn. The URA, if ordered or assigned an activity or duty by the Chief Executive
(after consultation with the URA Board that he has appointed) can engage in “such
other activities” and “perform such other duties” as the CE may permit or assign to it.

5.

The second limb of S.6(1) is, we believe, no answer. It appears to pose a further
unnecessary and awkward issue of construction and vires. An express statutory
purpose [s.5(f)] and the broad express power to do anything to carry out that purpose
[s.6(1)] cannot generally be fettered by a consequent restriction on the intended effect,
as found in the second limb of s.6(1). As drafted, it also appears to be a subjective test
for the
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URA to decide whether any particular exercise of its powers would fall within the s. 5
purposes, making such decisions significantly less amenable to judicial review.

6.

We also apprehend a further problem with the second limb of s.6[l]: improvement by
“development” is not necessarily congruent with the URA’s statutory purpose in s.5(d)
of preventing the decay of existing buildings by maintenance and improvement.

Recommendation A

7.

The Bar believes that :

(a) if the Administration cannot give a cogent reason for s.5(f) or confine it to an
express purpose, that subsection seems unnecessary and should go;

(b) similarly, the draftsman needs to take a hard look at s.6(1), both as a matter of
legislative scheme and policy, and drafting.

B.

“Blight”; Resumption and Compensation

8.

Three points need to be noted here. Firstly, although the Bill does not prima facie
affect the Basic Law prohibition or the common law presumption against taking
without compensation, Hong Kong’s various compensation statutes expressly exclude
rights to compensation for the lost opportunity of redevelopment by excluding both
“hope value” and the value of continuation or renewal of existing government leases or
licences, under which many hold land in Hong Kong. The Bill will continue this
statutory restriction on compensation to owners; the “development gain” accrues the
benefit of the URA and its large developer partners or proxies.

9.

Secondly, historically there has never been compensation for planning blight in Hong
Kong, unlike other developed countries such as the UK, Australia, New Zealand,
Canada or the U.S. In 1995, the Privy Council in Shun Fung [1995] 2 HKLR 501
looked askance at this aspect of this area of Hong Kong’s law. It found a way to award
such compensation to owners of resumed land who operated a business by holding that
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losses caused to a business by the “shadow of resumption” fell within s.10(2) of the
Land Resumption Ordinance, Cap, 124 (LRO). However, Shun Fung does not alleviate
the lot of a resumed residential owner, notwithstanding the Privy Council’s affirmation
of the perceived ratio of Prasad v Wolverhampton. This is prima facie inequitable and
calls for reform rather than extension.

10. In 1992, the Report of the Special Committee on Compensation and Betterment
recommended the introduction of a system of blight notices, similar to those used in
the UK and elsewhere, by which an owner of land blighted by a statutory plan could
compel the government to resume. This proposal was not adopted, except for a small
class of owners affected by gazetted resumptions under the Roads, etc Ordinance, Cap.
370 and the Railways Ordinance, Cap. 519. No reason has been forthcoming why this
should not also have been extended to other resumptions; residential owners remain
without any remedy or compensation for blight.

11. The Bill’s proposals may well exacerbate this inequality and have the further
undesirable effect of denying residential owners the opportunity to sell in the market to
developers seeking to assemble sites by blighting their area up to over 6 years ahead of
resumption and, thirdly denying them an opportunity to sell their property at a “fair
price”. The proposals may also have the further, presumably unintended effect of
discouraging smaller developers from assembling sites.

12. The blight effects may occur this way. By s.18, every year the URA must submit to the
Financial Secretary (FS), for his approval or otherwise, a draft 5 year plan including its
programme of proposals to be implemented by way of development schemes (to which
there can be no objection) or by way of development projects, in both cases setting out
proposed commencement dates, together with a related business plan.

13. It is difficult to conceive that the areas the subject of those proposals will not become
known, particularly once approved by the FS. Blight will in practice run at least from
around the date of the 5 year plan identifying the area, as the ultimate compensation
payable for taking the land thereafter cannot exceed the LRO measure, as may be
assessed by the Lands Tribunal - s.24(4).
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14. Thereafter nothing need be done by the URA for 5 years. It can then publish a project
under S. 20, after which objections must be made within one month; the URA will then
have 3 months to consider and decide whether to seek authority to proceed and pass
the matter to SPEL for a decision. Once SPEL authorises the project to proceed as a S.
23 development project, SPEL has another 12 months in which to recommend
resumption to ExCo [ss. 21(4) and 24(1)]. The effective blight period could be over 6
years.

15. If the URA’s business plan is kept secret until the Authority gazettes a project by way
of development project there is still no guarantee that there will be no blight. Owners
may have only one month to object to URA and URA then has 3 months to pass the
matter to SPEL with its own decision for him to consider (s.21(3)) but SPEL then has
no time limit for his consideration and decision (s.21(4)). Only after that SPEL
decision does the new 12 months run for SPEL’s approval and for URA to ask SPEL to
recommend resumption. If the process is speeded up to reduce URAO blight for
owners of land affected by ss.20/21 development projects, that will also decrease any
incentive for the LDC to pay anything more than LRO, Cap.124 compensation.

16. In keeping with the position under the existing Town Planning Ordinance Cap.131
(TPO), owners of land affected by a s.22 development scheme will have only their
rights of objection under TPO. These objections are rarely successful. Again, s.24(2)
provides that SPEL’s resumption request must be made within 12 months of ExCo
approving the URA’s scheme plan once prepared (i.e. put up for approval) by the
Town Planning Board.

17. Unlike the present LDC, the URA will be under no statutory duty whatsoever to
negotiate acquisitions from owners prior to being able to seek resumption. At present,
the LDC must offer a “fair and reasonable price” under S. 15 (3) (b) of the present
Ordinance and SPEL must be satisfied that LDC has done so (if necessary, and usually,
taking independent valuation advice) before he can recommend resumption to ExCo S. 13 (5). In the past, the LDC’s offers have been seen to increase dramatically just
before LDC went to SPEL to seek resumption.
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18. It is this duty, this period and this review which therefore act as a spur for an ex-gratia
payment by the LDC to owners of interests in land taken or affected by resumption as
part of that “fair and reasonable price” offered. Those ex-gratia payments, at a wellknown fixed rate, often go a long way towards bringing the LDC’s payment nearer the
value of the property as it would have been but for the resumption and including a preblight development or “hope” element for which no LRO compensation may be
awarded. There is therefore no incentive under the Bill for URA to hurry along the
process until it is ready, nor for LDC or its partners to share any part of the
development gain with owners, who will be denied any such share in the LT by the
provisions of the LRO.

19. The Explanatory Memorandum gives no reason why owners affected by URA
acquisition should not continue to benefit from a negotiated purchase prior to
resumption, on resumption terms plus the incentive of an ex-gratia payment, prior to
the initiation of resumption by ExCo. This seems inequitable, notwithstanding that s.6
of the LRO will apply once resumption has been initiated. It is by no means clear that
the Director of Lands will continue to offer such terms for URA-requested resumptions
when making S. 4A or S. 6 LRO offers.

20. As a result of those measures, it is possible to foresee a large increase in applications
to the Lands Tribunal, an under-provided judicial organ.

21. It does not seem inappropriate that these new provisions in favour of URA and
accelerated resumption for renewal be balanced by a right of blighted owners to
compel resumption.

Recommendation B

22. The Bar believes that :
(a) The Bill should provide for a continuing duty upon the URA to negotiate in good
faith to purchase land affected by or within a URA project, at a commercial price
and as if there were no URA project, up to say 14 days before the date of an
application to SPEL under S. 24(1).
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(b) The legislation should be redrafted to avoid the possibility of long periods of
blight and especially 5- or 6-years’;

(c) The Administration should take the opportunity to enact comprehensive
provisions amending the LRO, Cap. 124 to provide fair compensation for blight at
the same time as its enacting this legislation;

(d) Alternatively to (b) above, the Bill and/or Cap 124 should be amended to provide
for limited compensation for URA project blight (although this might seem unfair
to those suffering from, say, TPO blight but uncompensated unless resumption
takes place);

C.

Miscellaneous : Transitional Provisions and Bylaws

23. S. 30 (8) provides for an “instant transfer” for existing LDC redevelopment schemes to
the new URA Ordinance regime. This provision, whilst technically not retrospective, is
of similar effect. The existing rights of owners within an LDC scheme area to be
offered a “fair and reasonable price” and the requirement for SPEL to be satisfied on
independent (usually valuation) evidence that this was so, pursuant to S.15(3)(b) and 5
of the LDC Ordinance are taken away. In our view this is prima facie wrong : those
rights had accrued and should not be taken away without compensation. This provision
is not referred to or justified in the Explanatory Memorandum. There should at least be
a period for the offer system to be wound down during which affected owners can still
negotiate and expect to receive a fair price for their property.

24. S. 29 provides for the URA to make bylaws for property it owns or holds. Oddly,
while S. 29 (2) (d) provides that the bylaws shall be available for purchase, it makes no
other provision requiring their publication, even to its own tenants, contractors or
occupiers. Why should URA not be required to make its bylaws freely available for
inspection? Or to post relevant bylaws on site? As this section presently stands, a
visitor to URA property may be prosecuted for an offence under a bylaw which he may
never have been able to see unless he paid to buy a printed copy of all bylaws. This is
unjust.
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Recommendation C
25. The Bar believes that :
(a) that S. 30 (8) should be deleted from the Bill to preserve existing rights, at least
for a reasonable period;
(b) S. 29 should be amended to provide for the bylaws to be gazetted as if they were
subsidiary legislation and that a copy should in any event be made available for
inspection upon request at each of the URA’s offices.

1st December, 1999.
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From the Desk
of
David Lai,
Chair, Independent Owners’ Association for Fair Treatment
Subcommittee
Urban Renewal Authority Bill
Legislative Council
Legislative Council Building
6 Jackson Road
Central
Hong Kong
14th April 13, 2000
RE: Further Submission on the Urban Renewal Bill
Dear Subcommittee members.
Our association is a board-based organization which help analyze redevelopment situations
in Hong Kong and how it affects owners, tenants, property rights, the society and their
respective rights and help to ease problems related to the redevelopment. On 8th November
1999 we submitted our comments to the Secretary of Planning and Lands about the neglect
of the Urban Renewal Authority Bill in its form as of the Consultation paper on the URA
Bill October 1999 printing.
After request for further submission of our comments by the Clerk of the Subcommittee, we
are making this our supplemental submission to address the bill point-by-point which is a
point-by-point summary of our earlier submission plus further updated comments.
While suggesting solutions to the problems of the bill in its current wordings. We would
also analyze problems faced by the LDC, as an authority preceding the URA first and
further address the issue of the Bill in its October 99 form.
The Urban Renewal Authority Bill (URAB) addressed the issue of redevelopment and
specifically spelled out one of its objectives is to “preserve...cultural or architectural
interest” and trying to address the public interest in Sec. 13 and to finalize the bill “in light
of public comments” before it is introduced into the Legislative Council.” It is in the public
interest that our association is responding and providing inputs to the subcommittee. We are
doing so formally as we post this correspondence and input of our interests to the
Subcommittee and to LEGCO for further readings so that the bill can be revised and
adjusted to practically speed up redevelopment while addressing the rights and interest of
the independent owners, tenants, residents, business owners in the affected owners.
The LDC’s problems with redevelopment needs to be addressed and resolved

The failure of the “one set price” policy
The “one set price policy” is already being practice by the LDC and has caused more and
more problems. By not doing any real negotiation with owners, the LDC is in fact using the
“one price” policy, that the owners are being compensated at the one set price offered by
the LDC.
Unfortunately, the “one price” is always set at the low range and sometimes comparable not
from the same area is used in order to arrive at the low price the LDC desire in order to
profit more from the redevelopment.
With the TST Hanoi Road project, the LDC’s valuers used Yau Ma Tei and Hung Hom as comparable areas
as TST and made a 5% adjustment to it: therefore arriving at a price substantially less than a normal flat of
similar size and in the area.

3.

The need of real negotiation with owners

The lack of negotiation also introduced pressure to owners, tenants and affected business.
Such pressure is unwarranted from a social point of view. A lot of times, owners, tenants
and businesses want to cooperate and often not objecting to the redevelopment. What
people need is a picture of what their futures are going to be. Monetary compensation by
the LDC or the new authority is only one factor and often not the most important one. By
introducing a redevelopment, or should I say the redevelopment in the current practice by
the LDC, thousands of residents, owners and businesses are affected in each of the affected
areas; their communities and their lives are affected. In an ideal situation, changes of such
scale needed to be dealt with by having the communities putting their own destiny together,
having the communities be part of the planning team, empower them and involve them.
4.

On the other hand, the LDC has failed to incorporate communities’ need to the
redevelopment and introduce factors which owners, tenants and businesses can
participate and replant themselves into the area once the redevelopment is completed.
Without any control of their lives but to accept a fixed monetary compensation, owners,
residents and businesses felt pressed to a corner and the only way is to reject the
monetary offers as their homes and livelihood are frightened. The government, in
reviewing the Urban Redevelopment Authority Bill should learn from the failure of the
LDC and try to improve their dealing with the owners, residents and local business.
Owners and resident, often view a “one-price” policy and a limited (i.e. 90 days) time
for long-time residents and owners to relocate, as a threat alike. Although the Nov
15,99 incident in Sheung Shui is an extreme case of residents fighting to keep their
illegal homes, we should learn a lesson from the Sheung Shui village case and avoid
putting the government in confrontation with residents who legally earn their units
they are residing.

5. The question is whether the redevelopment is going to eliminate the communities or to
help them. The LDC’s policy has been to eliminate the communities and replace them by a
format liken by major developers in Hong Kong. The “Kai Fong” businesses are being
replaced by major brand names that can afford to lease a shop front from the LDC/ New
World (or another major developer) new indoor shopping mall. The communities which
lives on the interrelations of the owners, residents and the small businesses are killed and
replaced by chain stores, expansive restaurants, brand names. The multi-ownerships of the
older areas are now replaced by single ownership by the LDC, a Joint Venture of the LDC
or a major developer. With the new bill, is the Urban Redevelopment Authority going to
replace the hundred and thousands of independent owners as the biggest landlord in the
redeveloped areas? Is the purpose of the urban Renewal Authority trying to help the
communities or to eliminate them?

7.

We, therefore, suggest that :
1.
The Bill needs to address the needs of the people, especially the affected ones,
2.
The Bill needs to set a decentralized decision making process,
3.
Bodies with the abilities to check-and-balance the centralized decision making
process to ensure the needs of the public are met. Such bodies must be able to intervene,
if necessary, intervene materially during the execution of the process because it is often
during the execution, problems arise.
4.
The “public interest” must include the public. Simple enough, but the current
behavior of the LDC seems not to be inclusive but exclusive. The simplest is to bring in
the communities to the planning and during execution process.
5.
A way to set a fair compensation plan for the affected owners. Currently, the
LDC’s practice has been a “One Price Policy” which owners’ valuers’ and professional’
opinions are completely ignored, or should I say, that the input have provide zero effect
because of the LDC’s behavior.
6.
Once the project is planned, the owners should have a right to decide when to sell
their properties to the authority at any time, therefore reducing their uncertainties of
waiting for the URA to provide them with a formal offer.

It is only with a system that is set up correctly that the system will work. Many owners have
been affected by centralized redevelopment projects. It is absolutely possible, and actually
inevitable that such a good system will smoothen out of the problems we have already
learned from the LDC’s problems. It is with that sprit that our association submits the
above inputs.
We request to be informed of any hearings or any input sessions with enough time
notifications so that our members can be informed and be responsive to the further process.
Thank you for the opportunity in providing the inputs.
Sincerely,
David DL
David Lai
Chair, IOAFT

