PLB(B) 30/30/88(00)IV
Tel No.: 2848 6297
Fax No.: 2899 2916
By Fax
Mrs Mary Tang
Clerk to Panel
Legislative Council
Legislative Council Building
8 Jackson Road
Central, Hong Kong

4 May 2000

Dear Mrs Tang,
Bills Committee: Buildings (Amendment) Bill 2000
Meeting on 8 May 2000
Thank you for sending us copies of the four representations
commenting on the Buildings (Amendment) Bill 2000, from The Federation of
Hong Kong Hotel Owners, The Hong Kong Institution of Engineers, The Hong
Kong Institute of Architects and The Real Estate Developers Association of Hong
Kong. To facilitate the deliberation of this Bills Committee, we provide the
Administration’s initial comments on the concerns raised by the individual
organisations:A.

The Federation of Hong Kong Hotel Owners (copy at Annex A)
We welcome the Federation’s support to review the Building (Planning)
Regulations to provide statutory backing to hotel concessions. The
Federation has concerns on:-

(1)

Concessions which are unique and integral to hotel operations
During the drafting stage of the Bill, we have consulted the Federation on
the proposals relevant to the proposed hotel concessions. The Federation
requests in its submission that the Planning and Lands Bureau clarify
whether a certain degree of flexibility would be in place to allow the
inclusion of other facilities which are also unique and integral to hotel
operations. As proposed in new Regulation 23A(3)(iv) of the Building
(Planning) Regulations, we would consider granting appropriate
concessions to “other similar supporting facilities”.

(2)

Offence provisions
The Federation is of the view that there already exist adequate offence
provisions in the Buildings Ordinance, and the Federation objects to the
proposed section 23A(8)(a) under the Building (Planning) Regulations.
The objective of increasing the penalty level is to create an adequate
deterrent, taking into account the potential financial gains which would be
derived from unauthorised change of use. The existing section 25 in the
Buildings Ordinance appears to be too narrow in scope to cover the change
of use under the proposed Building (Planning) Regulations Regulation
23A(4) and (6). Therefore the new provisions are necessary.

B.

The Hong Kong Institution of Engineers (copy at Annex B)
We welcome the Institution’s support of the proposed amendments in the
Bill. The Institute had the following concerns:
Regarding the access facilities for telecommunications and broadcasting
services, the Government will issue a Practice Note for Authorised Persons
and Registered Structural Engineers (PNAP). The PNAP will provide
guidelines and typical designs for reference of the professionals and the
industry.
In terms of policing of hotel concessions, we do not anticipate that
additional resources will be needed solely for the purpose of monitoring
the hotel concessions. We will rely on the Hotel and Guesthouse
Accommodation Authority and public reports to assist the Building
Authority to police the concessions.
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On the level of fees provided for in the Buildings Ordinance, the Buildings
Department regularly does costing exercises of its fees and charges and
will propose appropriate adjustments. These will be put forward for
Members’ consideration in future as amendments to the Building
(Administration) Regulations.
C.

The Hong Kong Institute of Architects (copy at Annex C)
We welcome the Institute’s general support of the various proposals in the
Bill. The Institute raised a question on the status of hotel guests and
whether hotel guests will be taken as “occupiers” in the context of the
offence provision. In the context of the Amendment Bill, hotel guests
will not be considered as occupiers as they are not in exclusive possession
of any hotel room and their stays are only temporary.

D.

The Real Estate Developers Association of Hong Kong (copy at Annex D)
We welcome the Association’s support of the proposed amendments in the
Bill.

Yours sincerely,

(Johnny H. K. CHAN)
for Secretary for Planning and Lands
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Annex A

The Federation of Hong Kong Hotel Owners
Submission
Bills Committee on Buildings (Amendment) Bill 2000

The Federation of Hong Kong Hotel Owners supports the Bureau to review the Buildings
Regulations and give hotel concessions with statutory backing. The Federation has the
following observation and comment regarding the proposed regulation :

1)

Concessions which are unique and integral to hotel operations.

The Federation observes that under section (3)(b)(i), (ii) and (iii) of the proposed
regulation that the mentioned facilities which are unique and integral to the normal
hotel operations include many but should not be limited. There are some other
facilities which are also unique and integral, for example, IT functions like computer
room, arts room for making art works, etc are not included.

The Federation wishes the Bureau to clarify that a certain degree of flexibility would
be in place to allow individual officers to include other facilities which are also unique
and integral to hotel operations which are not specified under section (3)(b)(i), (ii) and
(iii). The reason is that hotel operations may change in response to the future need of
the tourism and hotel industry. Disney theme hotels may be a good example.
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2)

Offence provisions.

Whilst, we agree in principle to incorporate the existing practice into legislation, we
strongly object the offence provisions as contained in section (3)(a) which says “any
proprietor ... or any owner or occupier .... who contravenes section (4) or (6) shall be
liable on conviction to a fine at level 6 and to imprisonment for 2 years”.

As we all are aware, the owner of a hotel is often not the operator and he may not be
aware of any change of use of the exempted areas. It is not fair to hold him liable
(especially imprisonment) for acts without his knowledge.

After reviewing the current provisions in the Building Ordinance and Building
Planning Regulations, the Federation feels that there are already adequate provisions to
deter unauthorised “change of use” and thus (8)(a) and (8)(b) are not necessary.

In the Building (Planning) Regulations, there is another provision Reg. 23 (3)(b) for
exemption of areas (in nature, exemption of area is also kind of concession) for uses
such as carpark, loading/unloading and M/E rooms etc and there is no offence
provisions for unauthorised change of use of these areas in a building in the Building
Planning Regulations.

Instead there are provisions dealing with “offences” in the Building Ordinance. Section
25 deals with change of use of “a building”. By definition, building includes part of a
building.
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Under Section 40 “offences” :

-

(2)(a) deals with notice to the Building Authority required under Section 25
(1) and the penalty is “$10,000 fine and 6 months imprisonment”

-

(1B)(b) deals with failure of compliance with Building Authority’s order and
the penalty is “$50,000 fine and 1 year imprisonment”

In abort, the Federation thinks there are already adequate provisions in the
Ordinance stating :

a)

Owner’s obligation to notify B.A. for any change of use.

b)

B.A. has power to order compliance.

c)

Different levels of penalties for different levels of contravention.

We hope we have put our position in order, and we would be more than happy to discuss
with you further.

***
March 21, 2000

