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Bills Committee on
Legal Aid (Amendment) Bill 1999

Internal Guidelines on the Waiving of lnterest
On DLA’s First Charge

The Issue
This paper outlines the framework of the internal guidelines to be
adopted by Legal Aid Department (“LAD”) in exercising the discretion, under
the proposed section 18A(3B)(c)(i) to waive or reduce any interest payable
arising from deferring enforcement of any charge against the property of an
aided person recovered or preserved by the LAD on his behalf.

Background
2.
At the meeting of Bills Committee on the Legal Aid (Amendment) Bill
1999 on 28 January 2000, Members sought information on the guidelines to be
adopted upon enactment of the Bill. Members also requested relevant
information about the United Kingdom’s practice.
Provisions in the Legal Aid Handbook of United Kingdom
3.
Pursuant to Members’ suggestion, we had another closer study of the
Legal Aid Handbook 1998/99 issued by the Legal Aid Board of the United
Kingdom. We understand from the Notes for Guidance of the Handbook,
which are expected to be followed by legal practitioners who handle UK legal
aid work, that the Legal Aid Board has no power to waive the statutory legal aid
charge under the UK Standard Legal Aid Scheme. However, the area office of
the Legal Aid Board has the power to authorise a solicitor not to enforce his or
her green form charge (i.e. the charge on money or property recovered or
preserved for the setting off against any deficiency he is claiming out of the
legal aid fund for the provision of legal advice under the Green Form Scheme)
on grounds of “grave hardship”, distress to the client or unreasonable difficulty
in enforcement because of the nature of the property. The relevant provisions
in the UK Legal Aid Handbook is extracted at Annex A.
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The Framework
4.
LAD will draw up detailed internal guidelines for the exercise of
discretion under the proposed 18A(3B)(c)(i) when the Legal Aid (Amendment)
Bill 1999 is enacted. It envisages that such guidelines would cover, inter alia,
the following aspects:
A. Procedural Issues
(i) initiation of action to waive or reduce interest
Generally speaking, a legally aided person would be expected to apply
for a waiver, or reduction, of interest on the first charge and explain
what serious hardship would be caused to him or why it is not just and
equitable if he were required to pay all or part of the interest accrued.
Nevertheless, there may be cases where LAD considers that it is in all
circumstances just and equitable to do so, in which event, LAD may on
its own initiative waive or reduce interest on the first charge;
(ii) timing of the decision to exercise discretion
a decision on whether to waive or reduce interest would normally be
made when such payment is required. This is because existing section
18A(3B)(c) (i.e. the new Section 18A(3B)(c)(ii)) provides that Director
of Legal Aid (“DLA”) shall not seek to recover interest until payment
of the sum secured by the first charge is made. This notwithstanding
the LAD may consider waiving or reducing interest at any time after
registration of the first charge ;
(iii) authority to exercise the discretion
the subject professional officer who handles the case in question would,
upon receipt of all the supporting facts and arguments, make a
recommendation to an officer at the directorate rank (D2 or above) for a
decision to be taken under the proposed section 18A(3B)(c)(i);
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(iv) appeal mechanism
section 26(1) of the Legal Aid Ordinance provides that “an applicant
for legal aid or an aided person who is aggrieved by any order or
decision of the Director made under any provision of this Ordinance
may appeal therefrom to the Registrar of the High Court in chambers”.
A decision by DLA made under the proposed section 18A(3B)(c)(i)
would be appealable under this section.
B. Assessment Criteria
(i) consideration of “serious hardship”
in considering whether the charging of interest would cause serious
hardship on the part of the aided person, LAD would take into account
all relevant factors, including the following:
! personal circumstances of the aided person
! financial circumstances of the aided person
! the value of the property recovered/preserved by LAD on behalf of
the aided person, both at the time when the property was
recovered/preserved and at the time when the outstanding payment
is made by the aided person;
(ii)

consideration of “just and equitable”
in considering whether it would be just and equitable to exercise the
discretion to waive or reduce interest, LAD would take into account
the specific circumstances of individual cases, in particular
unforeseen circumstances which might affect the financial or other
position of the aided person. For example, if upon realization of the
property, it comes to light that the remaining balance of sales
proceeds less the liability of the aided person is so small or such that
the charging of interest, or part thereof, would have the effect of
depriving the aided person of any benefit at all out of the property
recovered or preserved, LAD may consider exercising the discretion
to waive or reduce the interest.
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Regard will be had to cases involving similar circumstances where
interest was waived or reduced to ensure consistency of approach.
5.

Members are invited to note the general framework set out above.
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