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There is at preseqt a heated debate in Hong Kong about an area
of educational policy, It relates to the retirement of teachers and principals
D in aided schools. Unless there are exceptional circumstances, the Director
of Education wants them to retire when they reach the age of 60. She does
not want them to hold up the career paths of new entrants to the teaching
F profession. However, many tsachers and principals wish to continue

working after they have reached the age of 60. They believe that they still i

G
have much to offer, Many of them are supported by the managsment _
H - comumittees of their schools. They do not wish to lose teachers and
. principals with a wealth of experience. ,
. =
J The courts cannot make any legitimate contribution to this
debate. Educational policy is not for them. What is in the best interests

4 - of students, the teaching.profession and the schools i for the educationakiss. : ..o
L- . to decide. The role of the courts is limited to determining any questions of

law arising from the dispute. This case is about such a question. It

relates to a jarincipa.l in an aided secondary school, but since the issue in his

N case affects principals in other aided secondary schools (and probably

principals in aided primary and special schools as well), the case has rightly

been described as a test case.  The issue is whcgbcr such principals have

P security of tenure until the age of 70, unless there are particular reasons

relating to them or their schools which would permit their compﬁlsory

Q
retirement at an earlier age.
R
S The facts
r dided schools. Many schools in Hong Kong rely on
Government funding.  One group of schools, which relies heavily on
U
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financial Support from Government, are aided schools, They are run b);
religious, community or voluntary organisations. The schoo] of which
Lau Chi Faj, the Ist Plaintiff, is the principal is the Sheng Kung Hui Tsang
Shiu Tim Secondary School (“the School™). It has been an aided:3choo]
since 1982,  The terms and conditions on which it receives financial
Support from Government are contaiged in the Code of Aid for Secondary
Schools (“the Code™). It entirely a matter for each secondary schoo] to
decide whether or not to accept financial support from Government. But if
it chooses to do so, as the School did, it must accept and comply with the

terms of the Co&e.

.,

The retirement provisions. The Code is difded into sections.

So that they will not be confused with sections of an Ordinance, I ghall refer
to the sections of the Code, albeit Inaccurately, as clauses, The Code '

'3
»

- provides for the retirement of teachers in schaols to which the Code applies.

Thus, clause 57 of the Code provides:

-

“Retirement
® (2) Ateacher shall retire at the end of the schoo] year in which-he
reaches the age of sixty, &

* (®) Notwithstanding (a), the Director [of Education] may, on the
recommendation of the Management Committee of 3 school
and subject to the gubmission of 3 satisfactory medical
certificate as to fitness, permit a teacher to contimie in sarvice
for a period of one school year after the end of that in which
he reaches the age of dixty, and for further periods each of one
school yezr, up to the end of the school year in which he

reaches the age of sixty five.”
Indeed, when the school accepted in 1979 the offer of the Director of _

Education (“the Director”) to convert to ag aided school, it did so om: the
‘Rule 1,163

rules and conditions governing the conversion scheme. |

. provided:



| @5-NOU-1999

o
C

11:44
TTIUNLISS LR PR EET s WETIZE 79 235:3%s3

T0 28775028 P.e4

(s

FROM ACTEQ/EMB DIUISION

“No teacher or principal aged 60 or ghove sball remaig in the
employ of the school when jt becomes fully aided, unless prior
approval of the Director has been obegiged.”

Unal fast year, no-one questioned the enforceability of clause 57. It was
thought to mendate the retirement of al] teachers in, and principals of, aided
secondary schools at the age of 60.

The Plaintifis.  Section 42(1) of the Education Ordinance
(Cap. 279) (“the Ordinance”) prohibits a person from teaching in a school

unless he or she has been registered as a teacher under the Ordinance or has

been issued by the Director with a permit to'teach  Mr. Lan qualified asa
teacher in 1963 and became registered as a teacher in 19(39 under the regime
then prevailing. In 1980, he became a teacher at the School, and in 1988
he became the prinéipal of the School with effect from the previous
November. While he has been at the School, his employer has been the’

K. ~eliilinManagement Committee of the School (*‘the Management Committee™).

The 2nd Plaintiff is a member of the Management Committes, and he sues

in a representative capacity,

Mz Lay s rerlrement.  Mr. Lau was due to reach the age of 60

on 25th May 1998. With clause 57 of the Code in mind, the School’s
Council requested the Director in January 1998 to permit Mr, Lau to
continue as the principal of the School for the 1998/1999 academic year,
There was no response to that request for some time. Eventually, on -
3rd June 1998, the Director sent 2 circular to all aided schools, which

included the following passage;

“Given the present employment sinuation and the abundant supply
of graduates from Hong Kong Institute of Education and other
tertiary iastitutions, it is 80 longer necessary to extend or
te-employ teachers or school beads beyond the retirement sge of
60. The established policy stipulated in the Codes of Aid ... will

@
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Accardingly; on 30th June 1998, the Director notified the Schoo] that the
c Tequest to permit Mr. Lau to continue as the principal of the School for the
5 next academic year was refused. The School protested, and the Director
changed her mind. On 13th July 1998, she informed the School that one of
E the facts which she had taken into account was:

F “... the difculties faced by the s¢hool having 10 go through the
reccuitment procedures at this stage in secking a new Head in the

coming school year.”
However, her letter went on: i

H “... the School is required to have in place plans for contingencies
and staff development.  You must also ensure that 2 succeszor is
in post from the commencement of the 1999/200@schoo] year.”

T The current proceedings. In Jauary 1999, the Director

< issued a further circular which confirmed the policy she had announced the
YLt . .previous Jume. By then it was known that there Was an argument fo_r )
L : saying that, to the extent that clause 57 of the Code applied to principals, it
. was Menfogceable and of no effect. Accordingly, on 9th February 1999,
thé School simply informed the Director that Mr. Lau would continue in his
N post as principal of the School, and these proceedings for declax-gtory relief
were commenced by originating summons on 27th February 1999.

o

P The Plaintiffis’ cqse

Q The Plaintiffs’ case can be shortly stated. It is thar, on its

R proper construction, clause 57 of the Code does not apply to a principal of a

school. Alternatively, if it is held to apply to a principal of a school, it is
S unenforceable and of no effect ta that extent. The reason why it is
unenforceable is because it is inconsistent with the Ordinance which gives

security of tenure to 2 prineipal of a schoo] unti] he reaches the age of 70,
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s unless there are particular reasons relating to him or his school which would,

permit his compulsory retirement at aq earlier age. [ propose to deal with .
C the latter issue first, because my decision on that issue may help to decide
the former issue or make a decision on the former issue umiecessary.

D
E The tenure provisions in the Qrdinance for pringipals
F The provision in the Ordinance which provides for the tenure
. of a principal is section 55. That provides:

“The principal of a school shall hold office until -
H () heceasestobe registered as a teacher, or to be permitted to

, ’ teach as a permitted teacher in the school;

I (®) be resigns;

(c) the Director withdraws his approval of the principal under
I section 56; or

(d) the Directar approves another teacher of the school 2s the
X . principal under section 57(2).”. - .

Thus, in those cases to which (b), (c) and (d) do not apply, the principal of 2 3
L school who is 2 registered teacher is entitled to hold office until he ceases to :
be registered as a teacher.  Section 47 sets out the gronnds upon which the

M
Director may cancel the registration of a teacher, Section 47 provides:
ay P
N ,
“The Director may cancel the registration of a teacher —
o) : (3) on any ground specified in section 46 which applies to the
teacher, whether or not such ground existed at the time when
p he was registered as a teacher;
. (b) ifit appears to the Director that the teacher is incompetent;
Q (c) ifthe teacher has contraveaed any provision of this '
Ordinance;
' (d) ifit appears to the Director that the tescher has behaved in
R any manner which, in the opinion of the Director, constitutas
professional misconduct; or
S (e) ifit appears to the Director that the teacher has behaved in
any manner which, in the opinion of the Director, is
T prejudicial to the maintenance of good order and discipline in
the schoal in which the teacher teaches.”
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Thus, in thoss cases to which (b), (c), (d) and (e) do not apply, the principal
of 2 school who is a registered teacher is entitled to hold office unti] a
ground specified in section 46 exists for the cancellation of his registm.tio'n
asateacher. Section 46 sets out the grounds upon which the Director may
refuse to register a teacher Section 46 provides:

“The Director may refuse to register an applicant as 3 teacher if it
8ppears to him that the applicant -

(3) is noca fit and proper person to be a teacher;

(b) bas been convicted of an offence punishable with
. imprisonment;
(¢) isapersonin respect of whom a permit to teach fag
previously been cancelled;

(d) is medically unfit; ,
(¢) does not possess the prescribed qualificationd’
(® has atrsined the age of 70 yeass; or
(®) in making or in connexion with any application -

o ..

(@) for registration’'2q & manager or a teacher; or

(lii) to employ a Person as a permitted teacher in a school,

bas made any statement or furnished any information which is

false in any material particular or by reason of the omission of

any materal particular,”
Thus, in circumstances to which (2), (), (o), (d), (¢) and (g) do not apply,
the principal of a school who is 2 registered teacher is entitled to hold office
until he reaches the age of 70, Accordingly, the effect of the Ordinance is
to underpin the position of school principals by imposing restrictions on the
freedom of their cmployers, the management committees of their schaols, to

-

remove them from office.

In a clear and concise submission, Mr. Geoffrey Ma S.C. for
the Defendants did not dispute this analysis of the tenure provisions for
principals in the Ordinance. What he argued was that there was no conflict
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5 between clause 57 of the Code and the security of tenure provisions in the

Ordinance. The argument went like this. It will be recalled that under

C section 55(c) of the Ordinance 3 principal’s tenure of office can be brought -
to an end if the Director withdraws her approval for the principal to continue
in office. Accordingly, in the light of clause 57 of the Code, the Director

E must be regarded as having withdrawn her approval for the principal of an
aided secondary schoo] contixiui.ng to be the principal of the school once he

F
has reached the age of 80, save in those exceptional cases for which the

G Director gives her approval.

H

: Mr. Ma acknowledged that the grounds on which the Director
I may withdraw her approval for a principal to continue iffofficeunder
section 55(c) are limited to the grounds set out in section 56, Section 56

J
provides;
K R .
ce e e ' -+ “The Direstor may withdraw his approval of the principal of a
school if it appears to the Director that the principal ~
L ' (2) isno longer a fit and proper person to be the principal;
. (22) inthe case of & schoo] providing mursery or-kindergarten
M ) education, is not appropriately qualified to be the prncipal;
N (b) is not performing the duties of the principal satisfactorily;
(c) has ceased to perform the duties of the principal; or
o - (d) isno longer acceptable as such to the majority of the
_ management committee,”
P Mr. Ma contended that the grounds set out in section 56 upon which the

Director can justify the implementation of clause 57 of the Code are those in
N sectlons 56(a), 56(c) and 56(d). I can deal shortly with Mr. Ma’s reliance
on the grounds in sections 56(a) and 56(d). Secton 56(a) focuses on the

R

personal attributes of the principal, and section 56(d) focuses on the wishes
S of the msjority of the management commitree. In Mr. Lan’s case, it is not
T suggested that his personal attributes are such that he should not continue as
U
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principal for that reason. Nor is 3 majority of the Management Committee
opposed to his continuing to be the principal of the School. O the

C contrary : the unchallenged evidance s that he has the support of the
Maznsgement Committee to continye i post. If that is the position in other

D

aided secondary schools, the Director likewise cannot rely on sections 56(a)
E and 56(d) in their cases.
F

The critical question, therefore, is whether the Director can

G Justify the implementation of clause 57 of the Code on the ground that, to
use the language of section 36(c), the principal “has ceased to perform the
duties of the principal”, Mr. Ma contended that, at the age of 60, the

I principal will have ceased to perform the duties of pdngipal because that js
when his contract of employment comes to an end, And why does his
contract of employment come to ag end at the age of 60? The answer, it is
K ', 8aid, ig that clause 57 of the Code amounts to an undertaking which the
management committee of 3 school gives to the Director in retern for

’ financial support under the Code. That undertaking, so the argument goes,

M was incorpdrated into the principal’s contract of employment, and required

N the school to bring his employment to an end, unless the Director permitted
an extension beyond the age of 60.

o

P In my judgment, this argument breaks down when one attempts

to analyse how the undertaking which the management committee gave to
Q the Director actually became a binding obligation in the principal’s contract
of employment. The doctrine of privity of contract suggests otherwise.
Party Ato a contract (i.e. the management committee of the school) is not
S : permitted to break the obligations (1e. the securiry of tenure provisions)
which it owes to Party B (i.e. the principal) simply because it has agreed
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with Party C (i.e. the Director) to act in g way (i.e. to remove the principal
from office when he reaches the age of 60) which would amount to a breach
of those obligations. It would be different if Party B (i.e. the principal) had
been a party to the.agreement between Party A (i.e. the management
committee of the school) and Party C (i.e. the Director), but Mr. Ma does
not suggest that the principals of aided secondary schools ﬁ;cre themselves
parties to the agreement for aid reached between the management
committess of their schools and the Director. [t follows that the Director
cannot justify the implementation of clause 57 of the Code on any of the
grounds set out in section 56 of the Ordinance. The consequence of that is
that there i3 a clear conflict between clause 57 of the Code and the security

of tenure provisions in the Crdinance. =

What is the effect of that conflict? The answer is that, to the-

- €xtentt that clause 57 of the Code-applies to principals, it cannot be enforced: ; - -

by the Director because to require the management committee of the schoo] .
to enforce clause 57 would be requiring it to act in breach of its obligation to 4
honour the provisions relating to security of tenure for principals in the
Ordinance. In the circumstances, it is uonecessary for me to address the
question whether clause 57 of the Code applies to principals, because it is

unenforceable to the extent that it does.

Conclysion

For these reasons, the Plaintiffs are entitled to declarations
identifying their legal rights. I was not addressed on what declarations
might be appropriate. Instead, it was left on the basis that I would make

such declarations as I thought were appropriate, leaving it to the parties to
apply far a variation of the orders if they wished. The declarations which

Y
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I make, albeit nisi, are thar

B
. (1) section 57 of the Code of Aid for Secondary Schools is
unenforceable against principals of ajded secondary schools,
D (W)  the Ist Plaintiff is eatitled to hold and retain his office as
E principal of Sheng Kung Huyj Tsang Shiu Tim Secondary
School until oge or more of the circumstances set oyt in
F section 55(a)-(d) of the Education Ordinance have ariseq,
G (i) unless jt appears to the 2nd Defendant thas one or more of the
" . grounds set out In section 56(a)-(d) of the Education Ordinance !
have been satisfied, the 2nd Defendant is not permitted to
I withdraw her approva] of the 1st Plaintiff as principal of Sheng
s Kung Hui Tsang Shiu Tim Secondary School.
These declarations reproduce in different language paras. 1, 3 and 4 of the
X oo ., ; Telief'sought in'the onginating summons. I do got at presentregarda -
L _' ; de;:laratidn on the lines of para, 2 as appropriate, because I have not
discerned any attempt by the Director to cance] Mr. Law’s registration as a
" teaéhen Nor do I think that declarations on the Jines of paras. 5 and 6 are
N - appropriate: they are covered by declarations (i).and (iii) which I have
o made. ' '
P At present, I see o reason why costs should not follow the
event, and the order nisi [ make as to costs is that the Director must pay to
Q the Plaintiffs their costs of and occasioned by the oniginating summonps, to
R be taxed if not agreed. On that issue, the taxing master should Jook
s critically at the large number of documents in the bundles (the vast majority
of which were not referred to), the number of counse] instructed by the
T Plaintiffs on what was, after all, a relatively short (thougﬁ important) point,
U
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the need for the Plaintiffs tg be represented by different junior counsel, the

- Plaintiffs’ lengthy list of authorities (most of which were not referred to and
none of which I regarded as belpful), and the Plaintiffs’ skeleton argument
which includes a lengthy dissertation on the history of statutory control of
education in Hong Kong (which was not referred to at all and which
Mr. John Griffiths S.C. for the Plaintiffs accepted did not contribute to the

issues which I had to decide).

The atermative ofjudicial e

Finally, I should add that I was at one time concerned as to

whether the dispute between the parties should more appropriately be
resolved in an application for judicial review, 1had in mind the comments

made by Litton V.-P. (as he then was) in Lee MiuLingv The .. :
.. dttorney-Gengral (No. 2) (1995) 5 HKPLR 585. I remain 6F the vibleliNe:. .-, ...

#1114+ the Plaintiffs are seeking to assert public law rather than private law ng(ﬁ’& :

o B v Eqst Berkshire Health duthorit ex p_Whish [1984] 3 WLR 818,

Sir John Donaldson M.R. said at pp. 827G-828B:

“The ordinary employer is free to act in breach of his contracts of
employmeat and if he does so his employee will acquire certain

private law rights and remedies in damages for wrongfiul dismissal,
campensation for unfair dismissal, an order for rainstatement or
re-engagement and S0 on.  Perliament can underpin the position .
of public authority employees by directly restricting the fresdom .
of the public authority 1o diemiss, thus giving the employee

‘public law’ rights and at least making him & potential candidate

for sdministrative law remedies. Alternatively it can require the

authority to contract with its employees on specified terms with a

view to the employee acquiring ‘private law’ rights under the

terms of the contract of employment.  If the suthority fails or

refuses to thus ereate ‘private law’ rights for the employee, the

employee will have ‘public law’ rights to compel compliancs, the

remedy being mandamus requiring the authorities $6 to contract of

a declarution that the employee has those rights.  If; however, the

authority gives the employec the required contractual protection, &

breach of that contract is not & niatter of ‘public law’ and gives

rise to no administrative lew remedies.”
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G S However, it would only have been ight o require the Plaintiffs
; ol ,, to bring :'"*eedmgs for indigial ravizw if (a) :.ﬁe .cuzren'c proceedings
: ) " amount t an abuse of pmc;iés, ar (b) the grounds on whiceh the Director’s
© T reliance on clause 57 of the Code is challenged sound bnlyx'n public law.
J L f As for (b), a glagcé at the arguments developed before me shows that,
o lthongh it i public i righes vhichare being assorted, the groundson |

P TR GO
AT LT S

Cemt olim FA Sakass SRRy

. . v

R wﬁ'féhthe“nfreaor’sfemncé’anczause 57 of the Code has been challengd* i 2.
L #7580 not sound only in public law.  As for (2), the use of the originating’
R “Summons pgbcédﬁre would only be an abuse of process if the Defendants
. 7. were thereby deprived of the procedural safeguards which Ord. 53 might
SN Gtherwise bave afforded then: the strict time Jimits for applié:ations for

25 | al filtering process which ensures that only
S " arguable cases g0 [0 a full hearing. In the present case, the Defendants do”
P - Dot abject to the use of the originating summons procedure. They are not
|  seeking to rely wupog the procedural safeguards which Ord. 53 might

otherwise have afforded them. As Lord Diplock said in QEeXIbL
R ¥ Mackman [1983] 2 AC 237 gt p. 285E-F-

s “... though it may normally be appropriste [to strike owr ardinary
actions when the proceedings should have been begun by judicial

: review] ... thers may be axeaptions, particularly ... where none of

T o the partics objects to the adoption of the procadure by writ or

L ariginxting summons " .

[

;73 Judicial revien; and the fudic

5%
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: 3y arg not mlymg on gmtmds which are axclusmly within the domain of
A pubhc law todoso. Norin the cxmummnces is the use of the originating
D ,Z‘__'f:‘.'ﬁf : summons pmcedure an abuse of the coun s process, Accordingly, I do not

’ ,regzrd the use of the ongmat.mg summons procedure in this case as
mappropnate.
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M. John Griffiths §. C,Mr. Gordon Fxshcr and Mr. IonathanActon—Bond,
instructed by Messrs P.C. Woo & Co,, for the Ist Plaintiff -

s MrJohn Griffiths’S. C.,Mr.quL'I‘a'ﬁ'g' aid: Mz Jonzthan Acton-Bosid, :°
* instructed by Messts: PC:W & Co., for the 2nd Plaintiff

R . Mr., Geoffrey Ma S.C. and Mr. Eugene Fuong, instructed by the Department’
M . '_ : ofJustxce for the Defendants - :
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