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Bills Committee on
Road Traffic (Amendment) Bill 2000
Driving Behaviour That May Be Regarded As Dangerous Driving

Introduction

At the meeting of the Bills Committee held on 3 April 2000,
Members noted the UK experience in implementing the dangerous driving
provision and agreed that it would not be feasible to include an exhaustive list
of driving behaviours which would be regarded as dangerous driving in the
Road Traffic (Amendment) Bill 2000. In this regard, Members requested the
Administration to provide a few more UK cases illustrating the application of
the test of dangerous driving and to set out some examples of such driving
behaviours for reference purposes. Separately, a Member also requested the
Administration to provide information on the number of appeals made by the
prosecution against the sentences on careless driving in Hong Kong.

UK’s Application of the Test of Dangerous Driving

2. Apart from the three UK cases discussed at the Bills Committee on
3 April 2000, the following cases can further illustrate the application of the test
of dangerous driving in the UK -

(a) R v Day [1995] RTR 183: A driver drove at excessive speed on a
road with acute bends. There were road markings to indicate the
need for care and a warning sign informing road users that bends
were imminent. The driver lost control and mounted a pavement
killing a schoolgirl.

(b) R v Vano [1996] RTR 15: A driver failed to pay attention to
pedestrians crossing ahead when other traffic had stopped to let
two girls come onto the crossing. The driver moved out into the
off side lane and continued driving without slowing down and
struck one of the girls, who subsequently died.

(c) R v Vickers [1996] RTR 9: A driver, having spent over six hours
drinking lager in public houses, was seen driving his car erratically,
without lights, crossing the central white line and driving for some
distance on the wrong side of the road. He then swerved to avoid
bollards in the middle of the road and mounted a pavement,
knocking down a pedestrian who subsequently died.



(d)

R v Hastings [1996] RTR 331: A driver, while being chased by the
police for several miles through a densely populated area, drove at
a speed of up to 90 miles per hour (mph) on a road with a speed
limit of 30 mph. He drove on the wrong side of the road at times,
and went through red traffic lights and, having collided with
another vehicle, came to rest on a pavement. No one was injured
In this case.

Details of the above cases are at Annex A.

Dangerous Driving Behaviours

3.

To enable the public to better understand what kind of driving

behaviour may be regarded as dangerous driving under the Bill, the following
Illustrations may be useful for reference purposes -

(a)

(b)

(©)

(d)

(€)

(f)

4.

excessive speeding on roads where there are traffic lights, sharp
bends, or emerging traffic;

substantially crossing over double white lines at sharp bends or
driving on the wrong side of the road continuously for some
distance;

overtaking by crossing over double white lines at sharp bends;
driving at excessive speed through red lights at busy intersections;
driving at speed and colliding with pedestrians at controlled
crossings where other vehicles have clearly stopped ahead as a

warning indicator; and

attempting to escape obvious police apprehension thereby causing
a serious risk or actual injury to others.

The above only serves as examples of possible dangerous driving

behaviours, and all relevant circumstances, such as the time of day, weather
conditions, amount of vehicular and pedestrian traffic, etc., will have to be taken
into account for each individual case.



Sentences on Careless Driving

5. There was no appeal or review by the prosecution against the
sentences on careless driving in the past five years. As the vast majority of
cases of “careless driving” (more than 90%) involved minor incidents, we
considered that the sentences imposed were adequate. However, there were a
small number of cases where the offenders were prosecuted for reckless driving
causing death or reckless driving, but were only convicted of careless driving as
an alternative verdict. In respect of these cases, the court would impose
sentences on the basis that the offenders were prosecuted for careless driving
and would not take into account the unforeseen and unexpected consequences of
carelessness. Under such circumstances, it was considered that the additional
resources required for making an appeal or review on the sentences would not
be justified.

Government Secretariat
Transport Bureau
25 April 2000
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Section 35 of the Criminal Justice Act 1988 provides:

‘(1) A case 10 which this Part of this Act applies may be referred o the Court of
Appeal under section 36 helow . . . (3} This Pant of this Act applies (o any case in
‘ahich sentence 15 passoed on a person - (3) for an olfence Wable only on
indictment . . .*

Section 36 proidas:

‘(1) ¥ 1t appaars 1o the Atlomiey Generd) - (a) that the sentencing of 3 person in a
pronmedrg ia the Crown Court has been unduly lenient; and (b) thal the case is
onn lo which #¥s Pad of this Act apptes, he may, wah lsave ol tha Count of
Apjeal, refer the case to them to review ihe seniencing of that person; and on
such a referencea the Count of Appeal may - () quash sy sentence passed on m
in the proceeding; and @ in place of it pass such sentence as they think
sppropriate lor the case and as ihe courl below had powes to pass when desling
with him . . .°

Section 1 of the Road Traffc Act 1968 [as subsbiuted by section ! of ihe Rosd
Trafic Act 1991] provides:

'Apuuwmc.ausu Ihodeemolmomov person by driving 8 mechanicaty
piop vehicle dang ly on a road . . . is guily of an olence.’

(1995] RTR
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184  REGINA v DAY (CA)

Section 33(1) of the Ruad Traftic Olterders Ac: 1988 provides:

‘Where a person is corwcled ol an offence aguinst a provision . .. specified in
column 1 of Pat | of Schiedule 2 to this Act . . . the maximum punishment by vzay
ol fine or imprisonment wikcli Imay be vnposed o0 turn © 1hat shiown in column 4
2gainst the offence .. °

Section 98(3} provides:

‘I the Sdwdwles to this At ... "RTA” s used as an abbrevation for the Road
Trathc Act 1988 . . .

Pait | of Schiedul2 2 fas arnenoed by Schedule 2 to the Road Traffic Act 1991)
provides:

‘Column (1) Promvision crealing offence . HIA secton 1 ... Column {2) General
nalure of ofteswe . . . Causing dealh by dangerous dawng . Column (3) Mode of
piusecution . On indchinent . .. Colwrue (4) Punishrent ... 5 years ..

The oftender, vhien dnving 1o wark in his motor car accompanied by two
passengeis, entered a road containing acute beixds which had road markings to
indicate the need for care and a warning sign nlorming (oad yses that berkis
wede inmunent. it was wel. He diove in excess of the 30 miles per hour speed bmit
and ‘in an aggressive manner.' After aboul 300 yards he fost conlro! of the car
which mounted the pavement and stiuck a schooigid, who was Ihroan in the au
and over a stone parapel. The girl died hom her injries. and the ofiender was
subsequently convicled of causing death by dangerous driving conlrary lo section 1
cf the Road Tratfic ACl 1988, as subsiduted. The judge discounted ciilisms mads
of the offender's dnving belore he reached the road n question and imposed a
communily seace order for 240 hours, disqualified the offender for five years,
required thal he shoukd retake a driving test before having his lcence restored and
ordered him to pay prosecution costs of £998.

QOn an apyplication by the Attormney General under section 36 of the Criminal Justice
Acl 1988 lo refer the sentence to the court as being unduly lenient:

Held, relusng the application, that, although the judge might have been over-
tavourabie 10 the ofiender in disiegasding evidence of fas! and aggressive driving
by the offender belora he entered tha road in question, the court ought to accept
the factual basis as the tral judge. having heatd the evidence and seen the
wilnesses. found il (p 187A-8); that, although the presence of the road signs was
al least a visual reminder, hosvever lamiliar the offender was with the road, of the
need to lake care, his ignoring them did not add much by way of aggravation to
the excessive speed which lormed Whe basis of the casa (p 1870-E); that, s'milary,
the olfender's knowisdge that the stretch of road in question was hazandous and
requied great care was comprised in Ihe driving at excessive speed (p 187E-F);
thal e consequentes of the olfence yvzexe Lo he taken inlo account in sentencing
in the wantext of how culpable the offending was {p 189A), and that the senterce
unposed, though lenient, was ol ukduly so, bearing in rind, inler alia, thatl none
ol the aggravating features descnbed uy Reg. v Boswell [1984) RTR 315, 320 weie
present and thal the relevanl maximun sentence was five years impnsonment
(pp 1871, 188C-D, G).

Reg. v Baswe [1984) RTR 315, CA consideved.

No other case was oried in argumenl.

Ret by the Att y G 1 under section 36 of the Criminal Justice
Act 1988

.-
The appication to refer, c.talod 5 January 1994, was in the fokowing lerms.
‘(1) The ofiender’'s nama is 1an Kenneth Campbeil Day and he 15 23 years of age
having been bom on 1 June 1970.
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‘(2) On 11 November 1993 the offender was convicleg of cng tvu af causing
death by dangerous dwming. The case was adjouined lor 1epons.

(3) On 9 December 1993 the offender was made the subject ¢f 3 communty
service order for 240 hours, disqualified for five years, ordered 1o (edake @ daing
fest Lefore hawng his licence restored and ordered 10 puy piosecukon cosis o'
1£998.

‘(4) The judge was Judge Faines sitting in the Crown Coun at Busiol.

'(5) The facis were as follows. (8) The victn was a 14-yeas -old schoolgid, Hzether
Suzanne Mits On Wednesday, 25 November 1992 al abuut 8 15 am she was
vialiung 10 school along Entry Hil, Bath, accompained by a schodiiend Joanna
Wiliams also aged 14 years. (b} The oftender had left his home addiess at aboul
B.10 am i order 10 drive 1o wark. He used his ova molor vehick. 8 Foid Quion,
and had two passengers. {c) 1he offender’s 1oute 10 work took him along Entry
Hill It vsas a route which he knene well and vanch he had duven reydarly dwing
the preceding 12 mwunths. Entry Hil is @ hazasrd marked Dy road sgns. (d) in the
course of his pumey a number of pedesirians and olher miotonsis noticed that the
offender was diving in ¢xcess of the speed limit and in an aggessive mannec
(e) One of his passengers feaext for her safety duning the jouney and judged that
the offender did nol have proper control over his car. {f) The oftander proceeded
into Entry Hill, which is subjecl to a 30 mies per hour speed kmit, 10 @ poinl wheve
the road bends fuslly to the left and then fo ths sight in the shape of an 'S’
(9) The speed of the offunder's vehicte was such thal the olfender lost contral, and
\he vehicle mounled the neal side pavernent. The vehicle brushed past Joanna
Williams and then sliuck the victin ossing her Inlo tha air. She vas thiown over
the side of & stone parapel and (ell some 27 feel doan IO a gavden. She aultered
multiple npnes and died later the same day. (h) At the scene the oltender sad.
“l came rourxs the comer, the car skidded and that was i, 1 hit the wall. | dont
know if my tyre hit the kerb. K might have blown up and that's why it might have
happened. | drve this soad every day. As | came aiaund the corer the guis were
in ront of me but aflerwards | looked behmd but vould see aily ane.” When
intervievved under caulicn al a police stalion later he made no commenl.
) Subsequent examinalion ol the offendsi's vehcle revealed no delects which
could have caused or convibuted to the accidamt.

‘(8) The following aggravating features would appeas lo be present. {a) This was a
pessistent course of fast and aggressive diving. () The offender gnored rad
signs indicaling the dangers ol the band in question. (c) To the offender's
knowledga this was a hazardous sireich of raad which required greal caie.

'(7) The lollowing miligating featlures would appear Lo be vesent. The oftendes 1s
aged 23 years of uge aixd had no previous Convictions.

‘(8) The following aulhorities are relied on: Reg. v Boswel! [1984] RIR 315, CA.

(9} 13 submitted that the sentance imposed an the oftendes 6 this Cuse is uiviuy
lemient for the following reasons, (a) The sentence fals adequately lo refled the
gravity of the offence. (b) The senlenca lails to take sufficient account of the need
to deter otheis from cormmilivig offences of Ihis nature. (c) The sentence lals 1o
take sutficien! account of the need lo mark pubkc cancern for cases of this sod.
‘(10) It appears lo me that the senlence was unduly lenienl and that this case is
one to which Part IV of the Criminal Justice Acl 1988 applies. Acooidingly | apply
for leave to make a relerence to the Coust of Appeal.’

Wiliam Boyce for the Attorney General.
Richard L Smith for the offender.

Lord Taylor ot Gosforth CJd gave the following judgment of the cowt:
This 1s an application, under section 36 of the Crimina Justice Acl 1988,
on behall of Her Majesty's Attorney General for leave to reler (0 this court

{1995) RTR



186  REGINA v DAY (CA)

lor review a sentence which the Attorney General considers was unduly
leniert We have granled leave.

The offender's name is lan Kenneth Campbell Day. He 1s now 24 years of
age. On 11 Novembser 1993, he was convicled of causing death by
dangerous dnving. Sentence was adjoumed for reports. On 9 December
1993, the count made an order that the offender be made the subject of a
community service order for 240 hours and thal he be disqualified lromn
driving for fve years. He was ordered to retake a driving lest betore a
hcence could be restored to him. He was also ordered 10 pay prosecution
costs of £998.

The case arose from driving by the offender on Wednesday, 25 November
19G2. Al aboul 8.15 am the viclim, a 14-year-old schoolgirl, Heather
Suzanne Mills, was walking lo school along Entry Hill, Bath. She was
4accompanied by a school inend, Joanna Williams, also aged 14.

The oftender left his home address at about 8.10 a m o drive to work. He
was in his Ford Onon motor car. He was accompaniad by two passengers.
The roule 1o his waik look him along a number of roads a distance ot over
four miles and then into Entry Hill. He knew that route well. He had driven
" regularly over the preceding 12 months. Entry Hill is a road which
contains acute bends. There were road markings to indicate the need lor
care. The word 'Slow" was painted in the road 13 yards fom the first
bend. There were road signs consisting of red triangulasr waming signs
mionming road users that the bends were imminent. Those signs were
about 100 yards away from the first bend. The offender knew the road
wel and knew thal there were acute bends 10 be negotiated. The speed
limit was 30 miles an hour. Clearly, lo negotiate the bends a lower speed
would be appropriate. There was evidence that a number of pedestrians
and other molorists saw the offender diiving in excess of the speed limil
‘in an aggressive manner.’

One of his passengers, Cindy Key, gave evidence that he had driven
recklessly and fast. She was scared for her salety and for that of others;
the journey was fnghtening, and the vehicle was nol under control.
Hawever, when she was cross-examined she was unable to give chapter
and verse for those criticisms.

The other wilness who was a passenger in the car did not confirm what
Cindy Key said. Acoordingly, when the judge came o pass senlence, he
chscounted crilicisms of the oftender’s driving prior 1o Entry Hill.

The oflender reached Entry Mill, and after aboul 300 yards he fost control
of his vehicle. Il mounted the near side pavement. It brushed past Joanna
Witiams, and then struck the victim, tossing her into the air. It is not known
what injusies she sustained at that stage, but the effecl of the impact was
tu thiow her over a stone parapel and cause her to fall 27 feet inlo a
garden. She suftered mulliple injuries, and died later the same day.

Al the scene, the oflender said:

1 came round the comer, the car skidded end thut was il | hit the wall. | don't
hnow i imy tyre hil ihe keib It might have biowm up and that's why d mght have
happened. | dave Whis road every day. As | came around tha cciner, the gids were
n fiant ol me, bul stterwards | lcoked behind but could see only one.”

Apart from the dificully and the need lor care occasioned by the presence
ol the bends, the road on this particular day was wet.

When he was interviewed under caution al the police station, the offender
made no commant. #t i3 submitted on behall of the Attomey Generat that
there were, in addition lo the driving al excessive speed, aggravating
leatures. Fiest, it was submilled that there was here a persistent course of
fast and aggressive driving. The evidence before the trial judge and jury as
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o this was 1ol entrely consisient or specific. The judge may well have
baen over-favowable to the offender in taking the view that he should not
have regard 10 the ewidence - albeit general evidence - of tast and
aygressive dinving prior o Entry Hil. However, he heard the evidence, saw
ihe witniesses, and sentenced the offender on a fuctual basis, which this
court considers i would be wrong for us to vary. Accordingly, we consider
that we ought o accepl the faclual basis as the tnal Judge tound it
Tha second malier alleged to be an aggravating feature is that the offender
ignored he road signs indicaling the dangers of the bends in question. Al
the time when the reference was made, & may have been thought that
chevions al infervals along the road were present at the time of the
accidenl. I now emerges thal thuse signs wete only introduoced atter the
accident, possibly as a resuit of it. Nevertheless, there were tha road Signs
that have already been mieationed. The question is whether ignoring those
v/as an aggravating feature in thg case.
Mr Srnith, who has addressed us persuasively on behall ol the offender,
submils that the road signs were no ore Ihan indicative of that which the
offender alreadty knew, namely, thal this pant of the road needed care, and
his driving too fas! is something which has already been considered and 13
the basis of the conviclion. The tfalure o accord due altention to the road
signs does nol, he submits, take the matter any further. In our view, the
presence ol the road signs was al least a visual reminder to the driver,
however familiar he was with the road, of the need to take camr. Howsever,
we do nol regard his ignoring thoss as adding much by way of aggravation
to the excessive speed which torms the basis of the case.
Thirdly, it i3 said by way of aggravation thal lo the offender’s knowledge
this was a hazardous streich of road which requiced great care. Agam, in
ow view, that is a maller which is comprised in the offence of dnving al
excessive spsed.
The leading authorily on the leve! of sentencing for this lype of offence is
the well known case of Reg. v Boswell [1984) RTR 315. There, Lord
Lane CJ indicated the matters which migh! be regarded as aggravating
fealures and mallers which might ba regarded as mitigating lealures. He
also indicated the proper approach o sentencing. He did nol close the
door in those guidelines 1o the possibiily that in cases which lacked
aggravaling features it might be possible to avoid a custodial sentence. He
particutarly indicated the miigaling leatures which might persuade a court
to lake that course. Having listed the aggravating and mitigating teatures,
he said, at p 321C:
“Ihe siluaton whiere here are no aggravaling fealures present is 1al, vo tar as
sentencing is concemed, a non-custodial penaly rmay wait be apmopriate, but
where aggravaling tealures are, or an aggravaling feature is, jresent then a
custodial sentence is generally necessary.’
That guideline case was decided al a lime when the maximum sentence
for causing death by reckless dnving (as it was then) was fve years.
Subsequently, in 1993, alter the offence had been changed by slatute
{section 1 of the Road Traffic Act 1991) in 1992 10 causing death by
dangerous driving, Parliament passed a further Acl in which the maximum
sentence was increased from five to len years [secilon 67 of the Criminal
Justice Act 1993] lo lake account of the seraus view which Paliament,
on behalt of the public, takes of dealhs on the road due to bad driving.
However, it has to be rememibered thal Ihe presert case was decided on
the basis of the lower maximum sentence of five years. Ali sentences at
that time must lake their colour from whal the maximum was. Dilferent
gansbiggalions may vzell apply now that the maximum sentence has been
oubled.

{1995} RTR



188 REGINA v DAY (CA)

The olfender vias at the lime 23 yesrs old. He was of previous good
character: he had no previous coiwictions ol any kind; thete were no
cnticisms ol his driving on previous occasians. He cortesled the casa, and
therelore is not entilled 1o any mitigation or discoun! in respect of a plea
of quilty which might otherwise tuve bieen available (o him. However, he
did cuncede that he was al fauit and lo blame for the daath. The issue al
the tnal was as to whelher his driving was in the class ol careless driving
or mure sedously was dangerous driving. The jury tound the latter.

n the oftender’s lavour, having been made lhe subject ol a cummunity
senvice order ol 240 hours, he has perdormed more than hall of the
required service. He has performed it properly and has maintained his
good character thioughout that period. A post-sentence reporis indicates
that, although slow in coming forvard with expressions of remorse, he is
naw genuinely remorseful.

In these cicumslances. we have to ask curselves whather the sentence
imposed by the judge \/as lenien? We consider that it was. We would
have 10 go huther through, belore we could inlerere, and hold that i was
unduly lenient. We bear in mind that in the present case there were none
of the fealwes present which were described by Lord Lane CJ in Reg. v
Boswe¥ [1984) RTR 315 as aggravaling features. The driving which the
judge found he had lo consider was over 300 yards from the beginning of
Enlry Hil to the point of the accident, not a persistent and deliberate
course of very bad driving. The ignoring of the traffic signs went hand in
hand with the driving al loo fasl a speed, which was the basis of the

conviction.

We consider that in the present case il would be inappropriate for us 10
change the sentence which has been passed. Had we bean sitting at firsi
nslance to deal with this maller, @ may be thal we would have taken a
different view. Particularly mighl we have done so in the dilferen! cimate
created by the more recent stalule which has increasad the maximum
sentence. However, bearing in mind that the Irial judge heard the case,
saw the persons who had been present al the accident and formed a view
of the case and of the olflender, wa consider that it would be wrong to
describa this sentence as unduly lenient.

We bear in mind thal if we did consider it 1o be so, and toak the view that
a short sentence ought lo be passed, # would have lo be a senlence
shorened slill lurther by the fact that the offender has already performed
hall of the sentence that the trial judge imposed upon him, and that due
allowanoce woukd have 1o be made for the fact that he has come back a
second hme Vo be sentenced and there would therelore be an element of
double jeopardy.

We are very conscious of the fact thal this type of case causes great
disiess, pariculaly in those closely concemed with the victim, We well
undersiand thal they may feel 8 non-custodial sentence undervalues the
loss of the ife thal they vsould very much have wished to be preserved.
We fully understand that. But it must be understoad by everyane, including
thase who are in distress, that no senlence thal the court imposes can
bring back that lfe. Even # a short sentence of imprisonment is imposed,
those who are closely related 10 the victim will fesl that it is an inadequale
measure ol the loss ol jjie. Tha court has to approach the case very much
with the offending in mind and the degree of oriminality involved. R is true
that the court must in this class ol case bear in mind the death, because
that is at the heart of the offence. The jrdge said:
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‘il rnust be vaderstond 1hat when the courts have to consider tws offence, they
have 1o sentence you on the rnanr of your driving 8l thal ime, the consequences
being in mind but not a matter to te senenced .’

We cannol agree wilh the judge that the consequences are nol a matier
to be sentenced on. They do have lo be taken into account, but in the
context of how culpable the offending was. In the present case, we lake
the view that the offending did nol reach the point where a non-custodial
sentence could be said 10 be unduly fenienl. Accordingly, this application
18 refused.

Appicabion retused

Solcilocs for the Aticvney Gienesal Croan Froseculon Seivice, Headquartess
Solcilors tur the offende: Mack artane Guy, Hath
Reportest by Miss Clare Noon, Bardster
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Section 2 of the Road Tiathc Act 13688 {as substiuled by secion 1 of the Road
TraMic Act 1991] piovides:

‘A person who dhives a mechanicaly prap vehicia d.
other publkc place 1$ guilly of an offence.”

Section 5{1) providus:

‘W @ person - (o) daves ... a4 molor velwde on 3 road ... afler conaumMINg %0
much aloohal that the propunion of # in his breath . . . exceeds 01 prescnded
Sk ha is guity of an offence”

g ly on a road or
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Section 33(1) uf the Road Tralkc Oltanders Act 1988 provies:

‘Where a person is convicled ol an oftence agansl a provision .. epecified in
colunn 1 of Part | ol Schedule 2 1o this Act . . . the maxmuin punishmenl by way
of fne or imprisonment which may be wnposed on him is thal shown in column 4
against the oftence . . °

Section 34(1) provides:

‘Where a pecson s canvicted of an offence nvolving ablyatory disquatificaticn, the
cowt must crder him 1o be disquaified for such period not less than 12 months as
the coun thinks M unless the count for special reasons thinks fit 1o order tim to be
dsquaiified for a shorter period or riot to order him to be disqualfied *

Section 9/(1) provdes:

‘f or the puiposes of this Acl, an olfence involves obligatory disqualitication if it is
an offence . . . specified) in column 1 of Part | of Scledtule 2 10 Uss Acl . . and
eumg - (8} the word “obiigatory” (without qualification] appews m cclumn 5 . ..
agains! the olfence, or (b) thal word appears there qualdied by conditions or
circumstances relating to the offence which are salisfied or obtawn.’

Section 98(3) provides:

In Whe Schedules to this Act ... "ATA" is used as an sLbreviation for the Road
Tralic Act 1988 ... *

Part 1 of Scheduls 2 fas amended by section 83 of and Schedule 8 0 the Roau
Tiamc Act 1991] provides:

‘Coma (1) Provision creating offence . . . RTA seclion 2 . . . Column (2) Genearal
natwe of offence ... Dangerous driving ... Cokwmn (4) Punishment ... (b) 2
years or 8 fine or both . .. Cokamn (5) Disqualification . . . QObligatory . . . Column
(1) Provison crealing offerce ... RTA seclion 5(1){s) ... Coumn 2) General
naluyo of offence ... Driving . .. wilth axcess a'ccho! in txeath . . . Column {4)
Punishment . .. 6 months or level 5 on the standard scale or both . . . Column (5)
Disqualificalion . . . Obfigatory . . . '

The appetani, whie being chased by the police for several miles through a deisely
populated area, drove at speeds of up to 90 mph in a 30 mph lmil, sometimes
on the wiong side of the road, trough red traff: lights and, having colided wilh
another vehk_:le. cams 1o rest on the pavement. Ha was given s breath lest which
qu positive. The appellant pleaded Quilty to dangerous diiving and to driving
with excass acohol n his breath. He had never held a full driving licence bul had
a long history of driving offences. The appelant was sentenced to two years
imprisonment for the offence of dangerous ddivng, six mcnths imprisonment
concurrent tos the oftence of diving with excess alcohdt and disqualified for three
years.

On appeal aganst the sentence of ivo years unprisorenent on the ground thit no
credd had been gven for the quilly pleas and thal there had been a failure o
recognise the abserice of aggravaling features such as injury to road users:

Held, dismissing tiw appeal, that the appslfant, having been caught red-handed,
hgx.’ had no realistic alemnlive to pleading guilly (o 334l);, that in such
cucumstvices # was 1ol necessarily 1o bie expected that the cout woukd reduce
the senten.  -shich was olhervise appropnale (p 334L); that 1t vias impossible 1o
detect any miliga* 1 factor rom the facts of Ihe offence or from the appefant’s
characler (pp 333'L 9. 7% and thatl, accordingly, the approgriale sentence was
the inaximum séntence of . vaars impyiscrvnent and no reduclion vias
appropiiale even having regard 10 e .5 ~1 quilty P 335A).

fleg. v Coslen (1989} 11 Cr App R(S) 182, CA a;xho.

Addltional cases referrediiy i the judgment:

Rey. v ComoA [1995) Comi LR 92, CA .

Reg v Moms (1988) 10 Or App R(S) 216, CA

Reg. v Sharkey {1994} Criin LR 868, CA
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Appaeal agains! sentence

The apgpellant, Lanoe Barry Hashings, on 10 November 1894 1n the Crownn Coun at
Bristol pleaded guilly to a single count of dangesous driving and to an oflence ol
dnving witih excess aicohc! in hws breath. On 14 Decemibuor 1994 Mr Recorder
Lane QC sentenced him to two years inprisonment and disqualfied him hom
driving fur three years for the Jangeious drmng offence and sentenced him o s
mnonths impnsonment concurent for the excess a'cohod afterice. He appesled
agansi the sentence of Iwo years impnsorinent with kave of the single judge,
McKinnon J, on the grounds thal (1) the judge faied to give credi tor the
apr:elant’s guilty pleas; and {2) the judge stated thal the case was the warst kind
ol dargerous diiving and 11 so dowig fafed to give recognition to the absence o!
aggravating fealres such oS injuiy 10 foad users, which, had ihey been present,
wviould have made the offence niore senous and therelore deserving of a longer
custodl penalty

The facts are stated in the judgment.

Palrck Sulfivan (assigned by the Registrar of Caminal Appeals) tor the appevanl.
Lord Taylor of Gosforth CJ Tucker J will give the judgment of the court.

Tucker J This appeliant 1s aged 22. He appeals by leave of the single
judge against a sentence ol iwo years imprisonment imposed in the Crovwn
Count at Bastol on 14 Deceinber 1994.

The appellant had pleaded guilty to two offences arising out of his dnving
of a Ford Sienrra car through the streels of Bristol in the early hours of
Sunday 5 June 1994. The fust oftence was dangerous driving and the
second was driving with excess alcohol. The sentence of two years
itnprisonment was imposed lor the offence of dangerous diving and a
concurrent senlence of six months imprisanment was imposed (or driving
with excess alcohal. The appeliant was aso disqualified hom diiving for a
period of Wves years. No complainl is made about the knglh of the
disqualification or about the sentence ol six months imprisonment. it is not
suggesied, nor could it be, that sentences of imprisonment were
inappropriate.

However, as o the two years imprisonment for the offerice of dangerous
driving, the grounds of appeal are that this case should notl have alacted
the maximum sentence lor lwo reasons: first, because no credd was given
for the guity pleas; and, second, because the recorder slated thal the
case was lhe worst kind of dangerous diiving and in so deng lailed 1o
recognise e absence ol aygravaling lealures such as injury to r10ad
users.

The recorder nightly duscribed whal happened as being 3 chase which
touk place in a buill up. densely pogulated area of Brstol, over a distance
of several riiles. The appetlant was rhased by the police, drove al speeds
of 70, 80 and even 90 mph n a 30 mph Iimil area; he did so at times with
lus car ights swilched oft; he caused another vehicle to take action to
avoid a collision; he drave on the wrong side of the road; he diove through.
Iraffic lighis when they were showing red; he coliided with anather moving
vehicle and he came o rest on the pavement. il is quite fortudous that no-
one was injured. When he was stopped the appeliant said that he had
laken drugs eadier on. The treath test proved pasitive. He admitted that
he was ths driver.

In our view R is impossible to detect, from those facts, ary miligating
factor. That is a dascrption of the offence vAich the probation officer, let
it be noted, described as a
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‘very serious daving incident.

Whalt about the appellant? He has never held a full div.ng kcence. But
daving cars often nol belonging to hwn seems 10 be his obsession. He has
many conviclions and he hes recewed sevesal custodial sentences as a
resull of 1. Again we guote the probation officer:

‘tHe has a long history of offernching.

The longest senlence belore this was ong of 30 months detention,
unposed on 4 May 1993. The appellant was released from that sentenoce
-n November 1993. Between that time and the date of the presenl offences
he commitied further ditving offerices when he was, according lo the
probation officer, aftected by alcohol. It would appear that he is incorrigitle.
There is no mitigation in his characte). The only arguable piece of mitigation
was the fact, therelure, thsl he had pleaded gulty.

It is a well-established principle that couts will recognise a plea of guilly,
whether on grounds ol public policy or as an indicalion of remarse in
appropriate cases, by reducing the sentence which would otharwise have
been imposed in order to reflect the plea. Mr Sullivan, who has advanced
his chent's case resolutely and carefully, relies on recent decisions of this
cout whese maximum sentences have been reduced. In padicular he
1elies on Reg. v Sharkey [1994) Crim LR 866, and on Reg. v Carroll [1985]
Cnm LR 92. Wae in no way disagres with whal was ssid in those cases, in
particular in Camul, vihere it is said, al p 93:

... i Is incumbent upon sentencers to abide loyally by the maximum sentence
provided by Padiament in the statule vshich g the oft it the

intended lo indicate that his view was thal the maxmun sentence was 3o law that
he intended to impose Ihat sentence without regrd to the arcumstances of the
case and any discounis 1o wihich the appeliant could reasonably expect to be
entitied, thal approach wuukd be wrong in principle.’

That is what had oocurred in Reg. v Camoll, but it is nol what occunred in
the present case. The recorder made no such cbservation. He said:

‘I have regard 10 the lacts of this stant offence as being the woist exampls of
dangerous diving thal asy couwrt can deal with . . . Thers is no miligation for the
offence, and there is no mitgation for the offender. | do not — | repaal, | do rot -
gve you any credd for yowr plea of guity tor Wwo reasons, Fist, because Uvs is the
wors! kind of dangerous drving the courts can and, dly. b

you weve eff y caught red-handed and you had no aption but to plsad guilly
| shisd thevefore pass the maximum senience which | am told | can.’

As we have said, by virtue of the Road Traffic Offenders Act 1988 the
maximum sertence was one of two years impnsonment.

It is not in every case where a plea of guily is entered thal a reduction is
givers. In Reg. v Costen (1989) 11 Cr App R(S) 182 Lord Lane CJ deall
with sich a case and gave ceitain guidelines. Ha instanced two examples
«here, duspile a plea of guilly, no reduction could be necessarity expected.
The first is where there had been a ‘lactical plea.’ The second he described
n these words, at p 185:

‘Hnally, the 5 1 of siluation where the man has bean caught red handed and &
nlsa ol guilty is pia. %rallv spsaking inevitable. In those circumnstances any disoount
rnay be reduced pr indee lost.

He referred lo an example: Ru.; v Monmis (1988) 10 Cr App R(S) 218.

In the opinion of 1his court the present ~ns2 18 an example of that situation.
The appellant admilted, as he had to, at the scene of the final collision
that he was the driver ol the vehicle. He had no realistic prospect of
contesting the matter: He had no realistic alterativa but lo plead guilty; hs
was caught red-handed. In those clrcur >as it is not nec ily to be
expecled that the courl will order a reduction of the sentence which is
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otherwise appropriate. The sentence which was olherwise appropriate in
the present case was the maximum sentence of two years impnsonment.
No reduction is appropriate, even having regard to the plea of guilty.
Therelore, despite the best efforts of Mr Suiltivan, for which we c_:ommgnd
hirn, we are of the view that the recorder was entirely justified in imposing.
as he did, the maximum sentence for this deplorable piece of driving. The
sentence, therofore, stands and the appeal wil be dismissed.

Avped disTussed

Reportad by Miss Clare Noon, Barister




12 DECEMBER 1994 COURT OF APPEAL

REGINA v VICKERS
[Attorney General's Raference (No 42 of 1994)]

LORD TAYLOR OF GOSFORTH CJ, SMITH and CRESSWELL JJ

Dangerous dnvwng - Causing ceath by - S - Oflendur aflev ing's

diiving arraticslly withoul lights - Car mowrng pavement and kiling

pedestian - ONender flesing hom scens and denying drivng - Breath alcohol
ves tvuies it - Whether Iheee years wnprisonment unchaly lesienl ~ Whether
e dy o rel by At GCaneral 1o be considered - Crming)
Justice Aq,l 1988 35 35, 30{1) - Road fraMc Acl 1988 s § - Hoad Tratfc Ontenders
Act 1988 ys 33(1), 983} Sch 2 Pt I -~ Road lraffic Act 1991 s §, Sch 2 - Criminal
Justice Act 1993 s 67(1)

Section 35 of ihe Criminal Justioe Act 1988 provides:

(1} A case lo which thus Pan of this Act applies may be refeiced to the Court of
Appeat under section 38 below . . . {3) This Part ol this Act applies lo any case in
wiuch sentence 13 pussed on a person — (a) for an offence Inable unly on indictment

Section 36(1) provides:
‘X R appears to the Altomey General - (8) that the sentencing of a person in a
proceeding in the Grown Court has been unduly lenent; and () that the case is
one 1o which this Part of this Act apples, he may, wth leave of the Count of
Appeal, refer the case to them {0 review the sentencing ol that person; and on
such a reference the Court ol Appsal may - () quash any senlence passed on him
n the procesding; and (4 in pisce of (i pass such sentence as they think
approprisie {or the case and as the court belows had poveer 10 pass when dealing
withhim .. .°

»

Seclion 1 of the Roed Tialfic Acl 1988 [as substiwied by section | of the Road
Trafic Act 1991] provides:

‘A person who causes the desth of anolher parson by dnving a mechanically
propsiied vehide dengsrousty on & road or olher public place is guity ol an
ofterce.”

Section 33(1) of the Road Tratfic Offenders Act 1988 pravides.

"Where s person 1s convicled of an olfence against a movlsicn ... spacified in
column 1 of Part | of Schedulo 2 to this Act . . the maximean punishment by way
ol fine or mpnsommm which may hs mposed on him is that shown in column 4

‘in the Schedufus to this Act ... "RTA" 1s used as un abtveviation lor the Road
Tratic Act 1968 . . .*

Part | of Schedule 2 fas amended by Schedule 2 lo the Road Trafic Acl 1991 and
section 67(1) ol the Criminal Jusice Act 1993) prowdes:

*Calumn (1) Provismon creating offence . . . ATA section 1 ... Column (2) General
nalire of offerce ... Causing deslh by dangerous driving ... Coumn {4)
Punishment . .. 10 years .. . Colwnn {5) Disqualification . . . Ob!gatory .. ."

The oftender, having spent around six-and-a-hall hours one evening diinking lager
in public houses, was seen dawng his cas, wmthout Iighis, enalically, at ons point
on the vacng sida of the road. He swerved lo avoid bolards in the migdie ol the
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10ad and maunted the near side pavemert The ollender's car sinick the victim,
who v/as walking along the pavenient, throwing lim in the air. The victm sustained
serus head injudes and died. One of the viclin's fiends appioached the
oftender’s vehide, bul the oflender drove off at speed. His car was later found
aboandoned, and when visited by the police shortly aRenvards ha firsl claimed that
he had scki the car, but then said that he had left it in town and walked home.
A breath specimen provided by the offender produced a reading of 115
microgrammes of aloohol in 100 nilliitres of breath. The offender subsequently
vlsaded guilly to causing death by dangerous diiving contrary 1o section 1 of the
Hoay Trafic Acl 1988 and was senlenced to threa years smprisonment and
disqualifed for seven ysass.

On an spplication by the Attomey General lor leave 10 relur the sentence as being
unduly lervent:

Held, yianting leavo and aliowing the refererce, that someone who went cn a pub
cawl and then got inlo 8 molor car, drove it withoul even putting on the lights,
drove alt over the road in an wban area and mounted the pavement, mowviing
down an «inocent member of the pubYc commulted 2 very, very serous offence
(p 14H); that tha sentence passed by the tial judge was unduly lenient, having
regasd 10 the p ies which Parli; had y ir d and guidance
given by ths Count o Appeal (p 14G); and that ihe case called for a sentence Iwice
that imposed, but, beering in mind the element of double feaperdy, a sentence of
five yoars impri W would be ituted (p 14G-H).

Reg. v Shepherd; Reg. v Wemet (Atlomey General's Relarences Nos 14 and 24 of
1989) {1994] RTR 49, CA appled.

A ) case rel 10 in the pxig
Reg. v Boswel [1984] ATR 315, CA

No other case was cited » argumen.

Tha following cases, although not cied, were ksted i the amended reference:
Reg. v Duery (1994) 15 Cr App R (S) 818, CA

Reg. v Hanison (1994) 15 Cr App R (S) 546, CA

Reg. v Rayner [1995] RTR 119, CA

Rey. v Spence (1994) 15 Cr App R (S) 653, CA

Reference by the Attorney G under ton 38 of the Criminal Justi
Act 1988
Application for feave to refer sentence

The Attamey General, by amended reference dated 8 December 1994, appled n
the folawing tenns 10 refer a sentence.

‘1 The offender’s name i1s Kevin Nerman Vickers. He Is 27 years old having been
tom on 28 Vecember 196t.

‘2 The offender plsaded guilly on 1 Seplember 1994 lo causing the death of
Roben Taylor on 23 December 1993 by dangerous driving, contrary 10 section 1
of the Road Trelfic Act 1988.

'3 Ha was sertenced on 7 October 1994 to three years imprsonment and
disqualiied lrom driving tor a period ol seven yewrs.

‘4 The judge was Judge Bush sitling in the Cro'an Court at Leeds.

'5 The facts were as loliows. (a) On Thursday., 23 December 1993, the offendes
went danking in Keighley town cenve after work. He was in the Bridge public
house fiom just afler 500 pm celebrating Chnstmas wilh fliends until about
9.30 pin, drinking fager. He was Iater seen by an acquaintance in the Commercial
publc house a1 10.30 pm. Al one stage vhist there, he refused a drink that a

[1996) RTR January. © Sweet & Maxwell Ltd 1996

REGINA v VICKERS (CA) 11

frend offered to Luy him saying thal he intended to drive (D) Al at:aut 11.45 pm
tte offender was driving his Ford Escont along South Street, Keighley towards his
home. The 10ad is subject 1o 3 J0 mph mit and 1s it by stieet Sghts Behind him
vzas anolher motorist who nolced that the oftender's car was displaying no lighls
and was divey emalically. The following motorist mantained nlemnitient
abservation of the olfender's vehicle over a distance of aboul thiee quarters of a
mile. (c) The offender was seen to ciass the central while ling and drive for some
distance on the virong side of the road. As he approached a sight lel-hand bend
he sverved 10 the leh in order to avoxd sune bollards in the cenbre of the road. He
struck the'near side keib and mounted the pavement, traveling along it 3 short
dstanne before rejoining the road. Pedestrian wilness spoke of the speed of the
oifender's car being w excess of 30 mph. {d} The victim. a 46-year-ald man,

"Raben Vaykx, was wvalkng along the puvement with tis wite and tvo ol ther

fiiends Ha was al the rear and nearest the rcad a'though well oa to the pavement
The offender's vehcle sruck the wcbm and thiew him into the air and forwads a
considerable distance. He sustained senous head injures. The post-miodem
exwnination found the cause of death 1o be a tactured skul and oeretral
contusions. {e) One of the viclin’s tdends approached ihe offender’s vehicle and
spoke to him through the bioken passenger window. The ofteider looked up then
drove off at spead () The motonsl who tad lollowad the offender belare tha
collision pursued him. He swas stil displaying no kights and accelerated hard away.
again crossing the cential white line. The pursuer lost sight of the offender's car
after 8 sevies of bends bul had noted the regisiration number of the car. (g) He
retumed 1o the soene of the coliision and collected his wife who had been
rendpiing first aid and (hen retraced lhe route of tha offender's vehicle. He
discovered the offender’s cer abandoned close to where he had lost sight of it and
reported it 1o the police. (h) The offender was traced s tha registered keeper of
the veicle and the pofice visited his home al 12.15 a m. He firsi clamed that he
had suld the car bul then said he had been drinking el evening i the town end
had waked home having left his car in (he markel square. () A breath specmen
provided at 12.48 a m produced a reading of 115 microgrammes of sicohol i 100
mililtres of breath. () He was interviewed the tolowing day in the p ol his
sdlicitor and maintained that he did not drive his car home the previous night. He
did not remumber saying to the police that he had sold his car. He caimed that he
had parked the car in the town cenlre al about 830 pm and had gone drinking
with tiends. He finished drinking at about 11.00 pm and then vsalked home. He
thought he had drunk about 12 pints of bitler. (k) In the course of mitigation, having
pleaded guily, the offender said thal he could not, in tuth, remember anything
fhat evening after having left the public house. () The offender who had passed hs
dnving test some five months before fhe nccident had a wiean lioenoe.

'8 The following aggravating fealures appedr 1o be present: (a) the olfender had
wver three limes the legal imit of a'cohol in his baody; (h) the nltender failed lo
remain at the scene and diove off al spee in an altempt to avoid detection. He
abandoned the car and when arested denied being the dnver.

‘7 The fallowaing mitigating lealwres appear lo be present. (a) the plea of guilly;
{b) reports before the oourl noted the offender’s remorse and refewred to
claustrophobic symptorns sulfered by the offender which would miake his being
focked in a cell particutary unplaasant

‘8 The foifowing aulharities are refied on:

Reg. v Boswell [1984) RTR 315, CA

Reg. v Hamison (1994) 15 Cr App R (S) 564, CA

Reg. v Shephevd,; Reg v Weme! (Altomey Geneval's Relerences Nos 14 and 24 of
1993) (1994] RTR 49, CA

Reg. v Spence (1994) 15 Or App R (S) 853, CA

Reg. v Dewry {1994] Ovim LR 468, CA
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Reg v Raynes; Reg. v Wing { y Genersl's R ey Nas 24 and 32 of
1994) {1995 ATR 119, CA

‘9 13 submited that the sentence of tivee yeass impnsonment was uriduly lenient
in that ¢ {aled to refect adequatdy the gravily of Ihe offence, padiculady in the
light of the increase in the maxwnum sentence 1o 10 years' imprisonment; the need
o deter others and the need to mark public concem lor oltences of this kind.

‘10 it appears to me that the sentenoe was unduly lervant and that this case is
one 10 which Pan IV of the Qiminal Justice Act 1988 applies Accoidingy, | apply
for leave to make a relsience to the Courl of Appeal.’

Maik EVisun for the Altumey General.
John Swanson for the offendee.

Lord Taylor of Gosforth CJ gave ihe following judgment of the court.
This is an application by Her Majesty’s Altomey General, pursuant to
section 36 of the Crimina Juslice Acl 1988, whereby he seeks keave to
Fawe this court review a senlence he regards as unduly lenient. We grant
eave.

The offender Is Kavin Noiman Vickers, aged 27 years. On 1 September
1994 he pleadad guilty to causing the death of Robart Taylor an
23 December 1993 by dangerous driving, contrary to section 1 of the
Road Traffic Acl 1988 (as amended). On 7 Oclober 1994 he was
sentenced 0 a period of ltvea years imprisonment and disqualified from
driving for a period of seven years. On 3 November the case was relisted
and the tria judge added to his sentence an order that the disquakfication
should continue until the offender passed a driving test.

The case arose from the alfender's drinking in Keighley lown cenlre on
Thursday, 23 December 1993. Ha was apparentlly celebrating the
impending Chrisimas wilh his hiends. Having regard 1o the lime of year at
which this case comes before this courl, it may perhaps be regarded as a
case which has a salutary Iesson for drivers,

The offendsr was in the Bridge public house from just after 5.00 pm until
about 9.30 pm, drinking lager with kiends. At around 10.30 pm he was
sesn in a different pubkic house. At aboul 11.45 pm he was driving his
Ford Escort along South Streel in Keighley towards his home. There is a
30 mph speed limit at that part of the road which is it by street lights.
Another motorist was lfollowing him. The motorist noticed that the
offender’s car was displaying no Yighls and was being driven eratically.
The motorist maintained observations on the oftender’s vehicle intermittently
over a distanoe of about three-quarters of a mile. Al one paint the offender
was seen 10 cross the central while line and drive some distance on the
wrong side ol 1he road. As he approached a slight left-hand bend, he
swerved to the feft in order to avoid some bollards in the centre of the
road, which he was olherwise going lo hit. That was a manoeuvie done at
the last moment; it was an overcompensation and the effect was that the
olfender’s car struck the near side kerb and mounted the pavement along
which it Wravellad a shon dislance before rejoining the r0ad. Pedestrians
who saw the vehicle at thel stage said tha! it was being driven in excess
of 30 mph.

The victim, Mr Taylor, aged 48, was waking along the pavement with his
wile and two of their {riends. Two were in the frunt and the victim was in
the pair al the rear and nearest to the road, although he was well away
from ihe kerb. The offender’s vehicle struck the victim and thiew him into
the ai and forwards for a considerable distance. The victim sustained
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serivus head injuries and death was caused by a fraclured skult and
cerabral bruising.

The offender's vehicle stopped briefly. One of the victin's friends
approached Ihe passenger window. The offender looked up, bul then
diove away at spsed. The molonst who had followed him belore lhe
callision allowed his wite to gel out of the car 1o try and assist the viclim.
The notonst tried to follow the offender. The offender’s vehicte slil
displayed no lights. it accelerated quickly away from the scene. Again it
crossed the central white line. The pursuer lost sight of the offender’s
vehicle after a senes of bends, but by thal time, fortunately, he had noted
the registration number of his car, which he wrole down on his hand
Having failed successfully 1o tollow the offender’s car, the pursuer retumed
to the scene of the callision and collected his wite. They got back inlo the
car and relracedd the route which the oftender's vehicle had taken
Eventually, the vehicle was found abandoned near to the place where the
pursuer had originally tost sight of it. He reported the maiter to the police
who were able 1o trace the offender because of the registration number.
The police visited the offender's home at a quarter past rmidnight. At first,
he claimed that he had sold the car. Later, he said that he had been
drinking all evening in the town and hed left his car in the market square
and had wa'ked home. He was brealhalysed and the breath specimen,
provided at just atter 12.45 a m - that is about an hour after the accident —
praduced a reading of 115 microgrammes of alcohol in a 100 millititres of
breath. The effect of that was thal an hour after the accident the offender
was more than three times over the limit, and, at the lime of the acciderk
he must have been considerably mare than three times over the limit.

He was interviewed the lollowing day in the presence of his solictor. He
still maintained an untruthful story that he did not drive his car home. He
did not remember teling the poice he had soid it. He claimed that he had
left the car parked in the town cenlre al 8.30 pm, had gone drinking, had
finished drinking at aboul 11.00 pm and had walked home. He thought he
had drunk aboul 12 pints of bitter beer. Thal story was not pursued at the
trigl,

In miligalion it was said thal the oftender coukd nol, in truth, remember
anything about the evening atter leaving the public house. However, it was
a considerable and somewhat lorluous jounsy from where he abandoned
his car to his home and hs seems to have managed to negotiate that in
ful awareness ol where he was going.

The offender had passed his diiving test only five months belore the
accident. In those five months he had not appeared betore any court in
respect of any dniving. He had a clean licence therelore.

On behall of the Altomey General il is submitted that this was a bad case
with aggravaling fealures: (he offender had substantially over three times
the legal limit of alcoho! in his body; he failed to remain at the scene of the
accident, bul drove away at speed in an attempl 1o avoid delection; hs
abiandoned his car, and when the palice approached him, he sought 10
brazen out that he had not been the driver.

In his favour il had to be taken into account thal he did ultimately plead
guilty. it was also said that he had showed remorse. (n regard (o the
prison senlence which he was clearly going lo have to serve, # was
poinled oul that he suffered from symptoms a! clausirophobia which
would make a sentence of imprisonment particularly unpteasant for him.
Mr Swanson, who has appeaied on behall of the offender and who has
addressed us persuasively, submilled that, although this was a leniem
sentence, il was not o0 unduly lenient that the court cught to interfere. He
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conceded that the driving was bad and that Lhe alcohdl, which had been
consumed, was a gravely aggravaling fealure. However, he submitied that
laking into account the level of sentencing which was not so low as to be
unduly lanient, logether with the element ol double jsopardy which is
involved in a relerence by the Altomey General, this court ought not to
add lo the offender's sentence.
It has bsen said a number of times by this cour that Parliament has
receitly indicated that this kind of offending must be regarded as very
senous. It did so by doubling the maximum penalty from one of five years
1o one ol 10 years imprisonment. Following that enactment, this coun, in
tha guideline case ol Rog. v S erd; He%. v Wemal (Aftlorney General's
References Nos 14 and 24 ol 1993) [1994(1! TR 49, indicated the approach
which the count should adopt in regard o the increased penalty. The
coun, re!elrint? to the previous guldeline case ol Reg. v Boswell {1984
ATR 315, sald, al p S6H-L:
*‘Since Pashamenli has thought it right and necessary not imerely 1o increase, bul lo
double the maximum semtence for olferices under seclions 1 and 3A of the Acl of
1988, as amended, thy gukidaies in Bosv/ell need o be reconsidered. Clearly the
statements of principle in that case, and the examples of aggravating and mitigating
ciicumalances stll sland, bt at (1984 ATR 315, 3210, there appears he following
statement: “Diivers who for example indulge in racing on the highway andor
driving with reckless disregard for the salely of others alter talung alcohol, should
undeistand that in bad cases they will lose their liberty for two years or mare.* In
our judginent the phiase “two years ar more® shoukd now read “"upwards of five
years,” and in the very worst cases, if contested, senlences will bs in the higher
rangs ol those now penritted by Pailiament.’
In our judgment, this is a very bad case. Somebody who goes on a pub
crawl, and then gets into the seat of a motor car, dnves it off without even
putting on the lights, driving it dl over the road In an urban area and
mounting the pavement and mowing down an Innocent membsr of the
ublic, has committed a very, very serious offence.
n our judgment the sentence passed by the trial judge was unduly lenient,
having regard to the penallies which Padiament has recenlly increased and
having regard to the dicla which we have quoted from Reg. v Shepherd;
Reg. v Wemel.
in our judgment, this was a case which, at first instance, called for a
sentence twice that which was Im by the trig) judge. Bearing in mind
the element of dauble jeopardy, which this court always takes inlo account
on relevences of this kind, we conslder that justice will be done here if we
increase the sentence to one of five years imprisonment. That will be the
effect of this reference.

Leave granted
to reler sentese. Senlevice of thres years impnsonment quashed. Sentence of five
years imprisunmeul subslituted

Soficiors lor the Altomey Ganeval: Crown Proseculion Sewice, Headquarters

for the offendex: gton & Co, Kegh'uy
Reported by Misg Cve Noan, Banister
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REGINA v VANO
[Attorney General's Reterence (No 34 of 1994)]

LORD TAYLOR OF GOSFORTH CJ, JOWITT and CRESSWELL JJ

Dangerous drving — Causing dgath by - Senlence - Faiwe 10 pay allenbon
approaching pedeshian crossing - Other cars stopplag for pedestiians - Offendey
faitng ' to slow down ~ No other eggrevaling lealures - Whelher ‘momentary
reckless emor of judgment’ - Whethes six moniths imprisonment appropnate
sevlence — Whether axtra jeopardy in telum 10 piison al oftendey released ahter
sanving senterce of 28 days custody — Whelher in publc inlerest 10 relum suicide
risk offender to prson - Criminal Justice Act 1988 ss 35. 35(1) - Read Traffc Acl
1968 s 1 - Road Tratfic Offenders Act 1988 ss 33(1), 36{1)(2)L), 9%8(3). Sch2,
Pt 1, cols 1, 4 ~ Road Iralfc Acl 1991 ss 1, 32

Section 35 of the Criminal Justice Act 1988 proveies:

‘(1) A case (o which Wiis Part ol this Act applies may be reterced 1o the Court of
Appeal under section 36 below . . . (3) This Part of this Act applies lo any case
which senlence is passed on a person - (a) for an offence tnable only on
indckment .. .*

Section 36(1) pravides: . .

' it appears to the Altoiney General - (3} thal Ihe sentencing of a persan in a
proceeding in the Ciawn Court has been unduly lenient; and (b) that the case s
one 1o which this Pat of this Act applies, he may. wilh leava of the Cout of
Appeal, reler the case to them to review Ihe sentencing of that psrson; and on
such a refezence the Coun ol Appeal may ~ (§ quash any senlence passed on hum
in the pvoceedng; and (i) i place of it pess such sentence as they M
appropniate for the case and as the court betow had power o pass when dealing
vith him ...

Seclion 1 of the Road Traffic Acl 1988 |as subslituled by section 1 of the Road
Traffic Acl 1991) provides: .

‘A person who causes the death of anolher person by diving a mechanicaly
propelled vehicle dangercusly on @ road or other public place & guity of an
offence.’

Section 33(1) of the Road Tralfic Offenders Act 1988 provides.

‘Whera a persan is convicted of an offence against a provision . .. specified
column 1 of Part | of Schiedute 2 to this Act . . . the maximum punishment by way
of fing or imprigonment which may be imposed on him is that shown in caumn 4
agamns! the offence . . ."

Seclion 36 [as subsiituted by section 32 ol the Road Trafic Acl 1931) piovides:
‘(1) Wheve this subsection appliss 10 8 person the oout mus! order him to Le
disquatified unlil he passes the appropriale diving test. (2) Subsection (1) above
apples lo a person who is disqualified . . . on conviction of ... (b} an o¥ence
under section 1 (causing death by dangerous driving) . . .*

Section 98(3) provides:

‘In the Schedutes 10 this Act . "ATA’ is used as an abbreviation for the Road
Traffic Act 1988 . ..

Part | of Schedule 2 [as amended by Scheoule 2 to the Road Traffic Act 1991]
provides:

*Column (1) Provision ccealing affence . . . ATA section 1 ... Coumn (2) General
natwe of oftence .. . Causing death by dangeous driving ... Cowma (4)
Punishment . . . five years . . . Colwn (5) Disqualiication . . . Obigalory . ..
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Tre oftender veas driving his car in a hne of traflic as he approadied a £edestnan
crossing diwvided by a cenlral reservalion. Two guls were crossing the other
caniageway and the wo cars ahedad of the offender’s slowed lu a halt to allows
therm 10 cross the second half of the crossing Tha offencer, believing the cars
were tuning lelt, moved out into the off side lane and continued wilhuut slowmg
down. As ons of ths gids stepped out rom the central reseevation she was struck
by thie offander’'s car, sulienng head wjwies hum which she ded. The offender
said that he had 1ol bean concenbating and had not seen the gid bedore his car
hit her. Followng a toal, 1he offender was convicted of causing death by dangerous
diiving. He v/as reinanded in custody pending a pre- sentence repon and was then
sentenced to 28 days umpnsonment, disqua¥iied for hiee yews and, in accordance
with section 36(1)(2) ol the Road Tralfic Offenders Act 1988 (as amended) ordered
tu retaka a diving tesk; having spent 14 days in custody on remand, he vids
released immexdiately on sentence being passed. :

On an apphcation by the Alomey General for leave to refer the senlence as besng
unduly lenment:

Hald, grantan feave and refusing lo vary Uwe sentence, that the present was more
than a case ol ‘momentary reckless emor of judgment' and required a custodal
sentence (p 20F-H); that the inwjor laclor was 1he lailure to louk ahead und pay
altention in 3 built-up area when drivaeg In circumstances whege the public vould
be endangered by a loss ol atlention (p 20J-K): that the sentence ol 28 days was
unduly lenignl and six months wauki have been approprate (pp 20K-21A), but
thal, where an offeader had been released alter 3 custodial seatence, there v/as
an axtra element to the double jeopardy to be 1aken inlo account on an Attorney
Geneial's reference (p 218-C); and that, in the circumstances that Ihe oftender
vas becominy increasingly depressed and might be a suicida nsk, the coun, as a
maller of discretion, would not order his relurn to pnson (p 21G-H).

Reyg. v Boswell [1984] RTR 315, CA considered.

Per curlam Whilst the press were ltie guardians of public Interest, to pursue a
campaign of vilification of someune who has been betore the oourt is doing no
public service. I  is intended to Lnng pressure to bear on the courts, il is wholly
msguided (p 21E-F).

Reference by the Attomey General under ;ccllon 348 of the Criminal Justice
Act 1988

Application for leave to refer sentence

The Attomey General, by amended refarence dated 12 December 1894, appled in
the follovdng terms 10 reler a sentence.

‘1 The offendet’s name is Colin Franus Vano. He is 39 years of age having been
bom on 15 September 1960,

2 On 15 July 14994, following a tigl, he was convicted of oms count of Causing
death by dagerous diving contrary fo section 1 of the Road Trathe Act 1988, The
case was adjourned for the preparation of a pre sentence reporl and the offendyr
was temanded in custody.

‘3 On 29 July 1994 he was sentenced 1o 28 days imprisonment, disqualified from
driving for three yaars and oidered to relake (sic) his drving test. He was also
ordeied 1o pay {800 praseculion costs. Having spent 14 days in custody on
remand, he was released immiediately.

‘4 1he judge was Judge Cultan sitling at the Centra) Criminat Count,

*5 The facls of the case were as fdiows. (a) On S May 1993 at about 5.30 pm the
offender was diiving his.car wesl akng Maw Road. Romlord. The speed limil on
that road is 30 mph. Visibilily and driving condilions were® both good. (b) As he
approached a pedesvian crussing Just belore the junclion with Balgores Lane two
young girls siepped onlo the ciossing al its northem end. The cossing v/as divided
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by a cenlral reservation Letween the caniageways. A number ol cars tavellug east
wong Main Row) stopped o allow the gis 10 Cross. () iminediately Lelore the
crossing the wesibound caniagewidy becomes tvio lares. The new side lane is
1oadmamed to indicate that it is for kalfic either Wrniag lett inlo Balyores Lane ot
intending 10 conlinuy west alory Main Foad. The off side 1ane is /narked tor Wralkc
inteniding 1o take a nght tum a itlle beyond the junction with Balgores L_ane ()
The oftender was Ukrd in a line ¢l westbound vehcles as the ciassing was
approached. The two cars in lical inoved into the rear sde lane and indicated
ther intention 1o tum lell iInto Balgwes Lane. Having seen the two gids Lrossing
the eastbousnd camiageviay and reacing the central reseivauon, both divers
slowed to 3 hall, are Lehind the other, to Blow the gds lo Continue C10SSiNg over
the second haif of the road. (e) The olfender neither slowved down nox stopped but
putied to the off skl to overtake the two vehicles in ot of tum a2nd agproached
the ciossing vathcul any visible reduction in speed. (f) The vickm. Nie Lockley,
Who wus aged tine, had taken a slep oft the central ton as the wesit d
cars had stopped to el her cross As she stepped out she was stuck by the front
off side wing of the offendes's car and thiowiy up ioto the it She suffered
extensive head injuries and died in hospital a shon whfe after. (g) The olender was
inlerviesved and said that he thought that the cai in fiont of him was ellher luming
iefh or puling up. He did not Yunk « had stopped He had curned aa and had not
ssen the g before his cas hit her. (h) Experts called at the taal agreed that at the
point of impact the offender's car was travelling at about 27 mph. () At the tdal he
said thal immediaely prior to the accident he had been 0 see a hypnotherapist
abaul losing weight. He said thal he had not been concenrating on the r0ad as
he had been exciled” aboul his new diel. {j) The ofiender is an expenienced dnver
with ane conwiction n 1830 lcr failing 1o comply with a tealfic signel and one
December 1992 for exceeding the speed limit. The latles convicion was fos
vavelling at between 46 and S0 mph on Main Road, Rumlord, about haif a mde
away hom wheve this oMfence oocunied. He has thiee convictions lor dshonesty
and one lor assaull all between 1978 and 1985 &) The pre-sanlence repart
emphasised his genvine sense of remorse.

‘8 The following aggravating feature appears (o be present: the offender has two
previous conviclions {or bad driving within the fast four yeass.

‘7 The only mitigating faature present would appeas to be ihe offendei’s remorse.
‘8 1t is submilted thal the tral judge ered: (3) in concluding it the diving of the
offenider had been a *momsentary reckless ersof of judginent’ - The offender faled
to see or take heed of the existerice of the crossing, the eastbound ralfic which
had stopped to allow the chidren to cross, or the two vehicles m fronl of him
which had also stopped Lo afiow the chidren to continue acruss the roed. In puling
oul to avertake he then ta'ed to see the chidiea i front of hun vho had been
plainy vsible 10 the ulher divers at the aossing. The Highway Code tequires
drvers 1o lake gaticuldr care when approaching a zeia «ossing. Paragiaph 11
slales "As you appioach a zebia crossing, fock oul fe people wailmg lo cross
(especially children and eldedy peopie). Be ready 10 siowr dovm or stop fo lel thein
cross.” Pazagraph 72 states “You must not overlake on a 2ebra crossing, mchuding
the weus, marked by 2g-zeg Ines” - () in gving insutficient weght to the
oftender’s pravious dving conviclions: {c} in thal, having taund (ke olfence was so
saslous that only a cuslodial sentence was appropnale, it was vaong. 1 the
circumstances of this case, then 10 ¥npose 3 sentence which aliowed lor the
unmediate release o Ihe offender.

‘9 Y is submulied that the seatence imposed by the tnal wdge tor an offence ot
causing dealh by dangerous Unving, when coupled with the aggravakng leatures
set oul above. was unduly lenient. The sentence lals to reflect fully the granaty of |
the offonce, the 1'eed 1o deter others and the publc concern abcul cases of ths
kind.
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