Paper No. CB(2)2094/99-00(03)
Bills Committee on Broadcasting Bill
Administration’s Response to Outstanding Issues Raised by Members
Clauses
2(1)

Subject
Interpretation

Members’ Concerns/Requests

Administration’s Responses

To
amend
the
Chinese
version
for We will propose a CSA to change the Chinese version
“Telecommunications Authority” （ 局 長 ） to avoid to“電訊局長”。
confusion with the Secretary
Technology and Broadcasting.

for

Information

To consider providing flexibility for lifting the We are considering the maximum number of
maximum number of households to be served under households to be served under “other licensable
“other licensable service”.
service”.
6(3)

6(6)

Unauthorized
decoders

To consider criminalising re-export of unauthorized No objection since “re-export” will in effect be
decoders.
prohibited if “import” and “manufacture” are not
allowed. We will propose a CSA to address this point.
To provide the proposed wording for the warrant for A sample warrant is attached at Annex A.
an authorized officer to search domestic premises
under the clause.

Clauses

Subject

6(7)

8

10(4)

Administration’s Responses

To provide examples where similar provision can be Examples are attached to SITB’s letter to the Clerk to
found in other legislation.
Bills Committee dated 5 May 2000.
To whom a licence
may be granted

To consider spelling out the licensing criteria by The statutory criteria are already set out in the Bill, e.g.
subsidiary legislation.
restrictions on unqualified voting controllers,
disqualified persons, fit and proper persons, etc. To
allow flexibility in the licensing framework to cater for
the fast changing environment, we consider that other
assessment criteria should more appropriately be set
out in the guidance notes issued by the BA.

Grant of licence

To consider specifying the mechanism or We will propose a CSA to the effect that a licensee
circumstances under which the terms of a licence may may make representations to the BA in relation to any
be revised by the BA or CE in C.
proposed variation and, in the case of a licence granted
by the Chief Executive in Council (CE in C), the BA
shall fairly reflect the representations to the CE in C.

10(5)
11(3)

Members’ Concerns/Requests

There is overlapping of sub-clauses (4) and (5).
Extension or renewal
of licence

We will propose a CSA to delete sub-clause (5).

To consider providing an appeal mechanism or The arrangement proposed for clause 10(4) above will
arrangements to enable the licence applicant to make ensure that, in the case a licence granted by the CE in
representations to the appeal channel (not only BA)
C, representations by licensees on a proposed
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Clauses

Subject

11(4) &
(5)

12

Determination
of
whether
television
programme service

Members’ Concerns/Requests

Administration’s Responses

against any proposed variation of licence conditions
and other decisions including extension/renewal of
licence, and providing public hearings for extension
and renewal of licences under clause 10 and 11.

variation of the licence will be fairly reflected to the
CE in C. In an appeal case, the CE in C shall, pursuant
to Clause 34, afford the licensee concerned a
reasonable opportunity to make representations. We
will also propose a CSA to specify that the BA shall, in
respect of a domestic free television programme
service licence or a domestic pay television programme
service licence, conduct a public hearing in the case
where the licence is to be extended or renewed for a
period of six years or more.

To improve the drafting of clause 11 so that the
licensee would be given sufficient notice in relation to
the extension and renewal of licence. The guidelines
should also specify the notice periods for different
non-domestic or other licensable television
programme services.

We will propose a CSA to specify that the CE in C
shall “as soon as is reasonably practicable” decide
whether or not to extend or renew licences. As for nondomestic and other licensable television programme
services, we will propose a CSA to specify that the BA
shall decide whether or not to extend or renew a
licence “at a reasonable time before the expiry of a
licence”.

To consider specifying in clause 12 the basis of We will propose a CSA to specify a list of factors that
determination to provide the basis of determination to the BA shall take into account.
provide legal backing for BA’s decisions.

3

Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses

Members are concerned that a licensee may not be
able to make representations before the BA makes a
new determination on whether a service primarily
targets Hong Kong.

We will propose a CSA specifying that the BA, before
making a new determination, shall afford the licensee
concerned a reasonable opportunity to make
representations.

Hong Kong
12(4)(a)

13

13(1)

Competition
provisions

To provide a paper on the competition provisions and Detailed comparison provided in the paper entitled
a comparison between existing and proposed “Competition Provisions” issued on 9 May 2000.
provisions.

Prohibition on anticompetitive conduct

To provide response to issues/concerns relating to
“co-dependent relationship”, “distortion of playing
field”, and “prohibition of cross ownership” raised in
the submissions of IFPI, HKCTV and the Consumer
Council.

4

Detailed response set out in the paper entitled
“Competition Provisions” issued on 9 May 2000. In
brief, we consider it not appropriate to extend the
jurisdiction of the BA to markets other than
broadcasting market. In any case, any behaviour of a
licensee that has an effect on competition in the
television market will be subject to the competition
provisions. We will propose a CSA to prohibit conduct
which has the purpose or effect of distorting
competition. We will also propose a CSA to put it
beyond doubt that the conduct of the subsidiary of a
licensee will be subject to the prohibition under

Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses
clause 13(1) and 14(1).

To advise whether it constitutes an anti-competitive Response set out in the paper entitled “Competition
conduct for a television programme service licensee Provisions” issued on 9 May 2000.
not to broadcast a programme after acquiring an
exclusive right of the programme (while at the same
time preventing other TV stations from broadcasting
the programme).
13(4)(b)

To provide information on the prescribed grounds in Examples of the exemption grounds in overseas
overseas jurisdictions for exemption from the jurisdictions are provided in the paper entitled
prohibition of anti-competitive conduct (such as “Competition Provisions” issued on 9 May 2000.
clause 13(4)(b) in the Bill.

13(5)(b) Competition
guidelines on
exemption regarding
exploitation of
artistic talent and
ability

To provide the draft guidelines in respect of the To be addressed in a forthcoming paper.
proposed exemption under clause 13(5)(b).
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Clauses
13(6)

Subject

Members’ Concerns/Requests

Administration’s Responses

To provide response to doubts expressed by members We will propose a CSA to delete clause 13(6).
on the need for clause 13(6) as the list of exemptions
in clause 13(5) should not be expanded.
To provide the draft guidelines on competition To be addressed in a forthcoming paper.
provisions to be issued by BA.
To explain the interpretation of “conduct which has Ditto.
the purpose or effect of preventing or substantially
restricting competition in a television service market”.
To specify in clause 13 that the Administration must We will propose a CSA specifying that the BA shall
issue guidelines on anti-competitive behaviour and to issue guidelines indicating the manner in which it
consult the industry on the guidelines.
proposes to perform functions conferred on it under
clauses 13 and 14.
To provide guidelines on the test of dominance and
matters under clause 14(3).
To provide the draft guidelines and information on To be addressed in a forthcoming paper.
overseas experience.
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Clauses

Subject
Civil Remedies

Members’ Concerns/Requests

Administration’s Responses

To provide for civil remedies for a licensee sustaining This was not a subject of public consultation during the
loss or damage.
1998 Review of Television Policy. We will have to
carefully examine the policy implications before taking
a view on this issue.
To establish an appeals mechanism similar to the
proposed Telecommunications Appeals Board to deal
with competition disputes and breaches of the Codes
of Practice.

It should be noted that the Telecommunications
Authority (TA) and the BA are not strictly comparable.
The TA is a public officer who is also the statutory
authority on telecommunications, whereas the BA is an
independent statutory body comprising mainly nonofficial members drawn from a wide cross section of
the community. We consider it appropriate that the CE
in C remains as the appeal channel for BA’s decisions.
We will propose a CSA to replace “accounting
practices” with “accounting principles”.

16(2)

Separate accounting

To make it consistent with T(A)B.

17(2)

Service
provision
requirements

To consider tightening the conditions for exemption We will propose a CSA specifying that the BA shall
and specifying the grounds for exemption.
issue guidelines indicating the conditions it proposes to
consider under this sub-clause.

7

Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses

18

Television
programmes for
schools

To improve the definition and scope of clause 18 to We will propose a CSA to address this.
confine it to those educational programmes related to
school subjects.

20

Fit and proper
persons

To specify that the conditions in subsection (3) are in
addition to the basic requirements for a “fit and proper
person”. The licensee should also have the
responsibility to inform BA any changes in the
business records.

21

Limitation on
agreements by
licensee

To change the heading and to delete subsection (1) if We will change the heading as suggested. We consider
the intention was to protect the licensee from it necessary to retain sub-clause (1) as it prohibits a
interference.
licensee from entering into such agreements.

22

General requirements
as to television
programme services

To provide a comparison on the Code of Practice as To be provided in a forthcoming paper.
referred to in clause 22, highlighting changes to be
proposed.
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Our legal advice is that the administrative law requires
a licensing authority to act, inter alia, reasonably when
exercising its licensing and regulatory powers. As
such, a licensing authority may take into account an
applicant’s history as a relevant consideration in
reaching its decisions. We will propose a CSA to
require the licensees to submit annual returns in
specified forms.

Clauses
23(1)

Subject
Directions of
Broadcasting
Authority

Members’ Concerns/Requests

Administration’s Responses

To require the BA to disclose to the public the We will propose a CSA to address this.
directions given to a licensee under clause 23(1)
except where commercial secrets are involved.
To provide examples on the directions to be issued by There have been no precedent cases.
BA under clause 23(1) and circumstances where such
directions are disclosed/not disclosed.

24(1)

Investigation of
licensee’s business

To specify the functions of the BA, the authority for We will propose a CSA to address this.
such functions, and the range or nature of functions
which will require invoking the powers of
investigations under clause 24.
To expressly exclude journalistic materials from
clause 24 and provide information on the level of
court for the issue of warrant to remove or seize
journalistic materials.

26(3)

Confidential matter
to be safeguarded

We will propose a CSA to make it beyond doubt that
the provisions of Part XII of the Interpretation and
General Clauses Ordinance (Cap. 1) apply to this
clause. Extracts from Cap. 1 is at Annex B.

To amend the clause so that BA will also consider We will propose a CSA to address this.
representations on the proposed disclosure of
information before making a final decision.
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Clauses
27

Subject
Licensee to pay
financial penalty

Members’ Concerns/Requests

Administration’s Responses

BA should hold public hearings on representations of We will discuss with the BA regarding the suggestion
licensees regarding a financial penalty under clause 27 to allow a licensee to make representations in public.
except where the licensee objects to a hearing.
To consider applying different penalties under clause
27 to breaches of competition provisions and
programme content requirements so that the former
will be subject to a penalty pegged with the revenue or
economic gains in relation to a particular programme.

This was not a subject of consultation during the 1998
Review of Television Policy. We are carefully
examining the policy implications before taking a view
on this issue.

To provide examples where the performance bond has There is no precedent of calling a performance bond. A
been called (and the amounts called) due to sample performance bond is at Annex C.
contravention of a licence condition or other
directions/requirements.
To impose the same penalty (such as criminal Our legal advice is that pursuant to section 23 of the
liability) on licensee and non-licensee for breaches Summary Offences Ordinance (Cap.228), “any person
under clauses 24, 25 and 27.
who resists or obstruct a public officer or other person
lawfully engages, authorised or employed in the
performance of any public duty or any person lawfully
assisting such public officer or person therein shall be
liable to a fine of $1,000 and
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Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses
to imprisonment for 6 months”. If a person resists or
obstructs the enforcement of a magistrate warrant
issued under section 24(3)(b) of the Broadcasting Bill,
he may be prosecuted for the above-mentioned
summary offence.

29(1)

30(3)

Licensee to include
correction or apology
in television
programme service

To require an apology to be made within specified We will propose a CSA to make it clear that the BA
time and to allow the licensee to make representations may specify the time within which such an apology is
at open hearings.
to be made by the licensee concerned. We will discuss
with the BA regarding the suggestion of allowing the
licensee to make representations in public.
To consider holding public hearings for suspension of We will propose a CSA to address this.
licence.
To consider including shortening of the licence period We consider that the existing sanctions such as
as a penalty for breaches of licence conditions.
financial penalty, suspension, revocation, etc. should
provide sufficient deterrent effect.
To specify the circumstances or nature of We will propose a CSA to address this
contravention for which suspension or revocation of
licence may be considered by the BA under clauses
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Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses

licence may be considered by the BA under clauses 30
and 31.
31(4)(a) Revocation of licence

To improve the drafting to specify the authorities to We will propose a CSA to address this.
revoke a licence under different categories.
To hold public hearings also for circumstances under The BA will be required to conduct an inquiry before
Clause 31(4)(a) and (b).
deciding or recommending, as the case may require, a
revocation of licence. Given that failure by a licensee
to pay a financial penalty is purely a matter of fact
rather than judgement, we consider it appropriate that
the BA should have the discretion to decide whether it
should, as part of the inquiry, conduct a public hearing
having regard to the circumstances of individual cases.
To clarify whether there is inconsistency between There is no inconsistency as section 21 of the
section 21 of the Broadcasting Authority Ordinance Broadcasting Authority Ordinance applies to sound
(Cap. 391) and clause 31 of the Bill.
broadcasting licensees.

35(1)

Court may prohibit
certain television
programmes, etc.

To provide information on the objectives and To be addressed by a forthcoming paper.
yardsticks for invoking clause 35(1) and case laws in
this respect.
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Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses

To improve the drafting to the effect that the court We will propose a CSA to this effect.
must be satisfied that it is a matter of urgency before
issuing an interim order to prohibit any TV
programme.

35(3)

41(2)

Regulations

To advise whether the regulation to be made by CE in We will propose a CSA to the effect that the grounds
C pursuant to subsection (1)(f) will be subject to the for exemption from Clause 13 shall be prescribed by
positive vetting procedure of the LegCo.
regulation, which will be subject to the approval of the
LegCo.

42(1)

Amendment of
Schedules 1 to 8, etc.

Proposed exemptions of certain types of services to be We will propose a CSA to the effect that amendment to
subject to the positive vetting procedures of the Schedule 3 shall be subject to approval of the LegCo.
LegCo.

Section Licence fees
13 of
Schedule
4
Others

To provide information on the criteria for calculating
the licence fees for respective types of television
programme services and explain why such licence
fees are not included in subsidiary legislation.

To be addressed in a forthcoming paper.

To clarify whether licensees of free television
programme service will be required to broadcast art
and cultural programmes within specified time.

Under their respective licence conditions, ATV and
TVB are already required to broadcast on the Chines
e language service between 8:00 a.m. and midnight a

13

Clauses

Subject

Members’ Concerns/Requests

Administration’s Responses
minimum of 30 minutes of programming each week
intended and suitable for promoting the development
and appreciation of the literary, performing and visual
arts and other topics or activities of cultural value. We
will review the present arrangements in the context of
the renewal of their licences.

To review the composition of the BA.

23 May 2000
Information Technology and Broadcasting Bureau
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The BA appointment exercise follows the government
policy that membership of boards and committees
should have some turnover from time to time so that
fresh ideas and the necessary expertise can be injected.
Appointment has all along been, and will continue to
be, based on the knowledge and expertise of
individuals.

Annex C
Extract from Programme Service Licence
SCHEDULE I
(Clause 17)
FORM OF PERFORMANCE BOND
THIS SCHEDULE TOGETHER WITH ITS ANNEXE SHALL FORM AND BE READ
AS AN INTEGRAL PART OF THE LICENCE GRANTED TO THE LICENSEE TO
ESTABLISH AND PROVIDE A PROGRAMME SERVICE IN HONG KONG.
BY THIS BOND dated ____________________________________ 1998.
We Hong Kong Telecom VOD Limited whose registered office is at 39/F Hong Kong
Telecom Tower, Taikoo Tower, Quarry Bay, Hong Kong (“the Licensee”) and [*details to
be provided by the Licensee] whose registered office/principal place of business is at
[*address] (“the Surety”) are irrevocably and unconditionally bound to Government
(together with its successors and assigns, “Government”) in the sums (“Bonded Sums
Payable”) and with the Milestones set out in the Annexe hereto (“the Annexe”) for payment
of which sums the Licensee and the Surety hereby bind themselves their successors and
assigns jointly and severally in accordance with the provisions of this Bond.
WHEREAS
Pursuant to the terms of programme service licence granted to the Licensee for the period
of 12 years beginning on February 1998 and as amended from time to time (“the licence”)
the Licensee agreed to obtain a surety to be bound unto Government for the due
performance of conditions of this licence by the Licensee.
NOW THE TERMS AND CONDITIONS of this Bond are:1.

Where applicable, words and expressions used in this Bond shall have the meaning
assigned to them in this licence.

2.

In the event of each and every breach, non performance or default by the Licensee in
respect of the Milestones and/or Deadlines for Compliance with the Milestones as set
out in the Annexe, the Surety shall upon demand made in writing by the Secretary for
Broadcasting, Culture and Sport on behalf of Government and without proof or
conditions satisfy and discharge the Bonded Sums Payable in respect thereof.

3.

The liability of the Surety under this Bond shall not be affected or discharged in any
way by and the Surety hereby waives notice of:(a) any suspension, amendment or variation of this licence (including without
limitation extensions of time for compliance or performance) or any forbearance
or waiver by Government, Chief Executive in Council, the Chief Executive,
Broadcasting Authority, Telecommunications Authority or, without limitation,
any other person, in respect of the Licensee’s obligations under this licence;
(b) the revocation of this licence;
(c) any forbearance or waiver of any right, power or remedy the Government, the
Chief Executive in Council, the Chief Executive, the Broadcasting Authority, the
Telecommunications Authority or, without limitation, any other person, may have
against the Licensee;
(d) any act or omission of the Licensee pursuant to any other arrangement with the
persons referred to in (c) above or with the Surety.

4.

The liability of the Surety under this Bond shall cease on whichever of the following
events first occurs:(a) payment by the Surety in full of all Bonded Sums Payable to the Secretary for
Broadcasting, Culture and Sport on behalf of Government; or
(b) issue by the Secretary for Broadcasting, Culture and Sport on behalf of
Government of all certificates of completion in respect of all of the Milestones,
other than those in respect of which all Bonded Sums Payable have been paid to
Government.

5.1 Subject to 5.2, this Bond shall remain valid for one year from the date herein and shall
be renewed annually with effect from its anniversary date for an additional year and
thereafter on each anniversary date from year to year until the liability of the Surety
under this Bond shall cease pursuant to 4 above.
5.2 If not less than 45 days prior to any anniversary date referred to in 5.1, Government
receives notice in writing from the Surety that it elects not to renew this Bond, this
Bond shall pursuant to this provision cease on that anniversary date but not otherwise.

5.3 In the event that the Surety elects not to renew this Bond on an anniversary date
pursuant to 5.2 (but not otherwise), and the Licensee fails to provide a replacement
Bond in the form appearing in Schedule I to this licence by not later than 14 days prior
to that anniversary date, Government shall be entitled (without limitation to any rights
it may have under this licence or any law or Ordinance) to call this Bond up to a
maximum of the Bonded Sums Payable in respect of Milestones which have not been
performed by submitting its claim in writing at the Surety’s counters prior to that
anniversary date and the Surety shall forthwith pay the amount thereof to Government.
5.4 Until the liability of the Surety under this Bond shall cease pursuant to 4 above, the
Milestones and/or Deadlines for Compliance with the Milestones have not been
performed irrespective of whether there has been:
(a) any default by the Licensee in respect of Deadlines for Compliance set out in the
Annexe;
(b) any breach or non-performance by the Licensee in respect of the Milestones set
out in the Annexe.
5.5 In the event that Government makes a call on this Bond pursuant to 5.3 and
subsequently the Secretary for Broadcasting, Culture and Sport on behalf of
Government issues a certificate of completion in respect of one or more Milestones
which had not been performed for the purpose of 5.3, Government shall, as soon as
practicable, pay to the Licensee without interest the amount called under this Bond
pursuant to 5.3 less the maximum of all Bonded Sums Payable in respect of Milestones
which have not been performed.
6.

Government shall be entitled to assign the benefit of this Bond at any time without the
consent of the Surety or the Licensee being required.

7.

All documents arising out of or in connection with this Bond shall be served:

(a) upon Government at :

Broadcasting, Culture and Sport Bureau,
41st Floor, Revenue Tower,
5 Gloucester Road,
Wanchai,
Hong Kong
and marked for the attention of
“The Secretary for Broadcasting, Culture and Sport”

(b) upon the Surety at

[Note 1]

:

8.

Government and the Surety may change their respective nominated addresses for
service of documents to another address in Hong Kong but only by prior written notice
to each other. All demands and notices must be in writing.

9.

This Bond shall be governed by and construed according to the laws for the time being
in force in Hong Kong and the Surety agrees to submit to the non-exclusive
jurisdiction of the courts of Hong Kong.

IN WITNESS whereof this Bond has been executed as a deed on the date first above
written.
THE COMMON SEAL OF
(
was affixed hereto
in the presence of

]
)]
]
]

Director

Director/Secretary
OR
SIGNED, SEALED AND DELIVERED[Note 2]
for and on behalf of and as lawful attorney of
(
under power of attorney dated (
in the presence of

Name:
Occupation:

]
]
) ]
) ]
]

THE COMMON SEAL OF
(
) Limited
(“the Licensee”)[Note 3] was affixed hereto
in the presence of

]
]
]
]

Director

Director/Secretary

Notes:[for preparation of but not inclusion in the engrossment of this performance bond]
1.

The address for service shall be in Hong Kong.

2.

For use where the Surety, whether a firm or limited company, executes through
an attorney.

3.

The Licensee must execute the performance bond as well as the Surety.

THE ANNEXE TO THE PERFORMANCE BOND
Milestones

Deadlines for Compliance

Bonded Sums
Payable
(HK$)

1.

The Licensee shall establish
and provide in response to
any specific request, and to
the satisfaction of the
Broadcasting Authority, a
programme service which is
available to the general
public, which shall, for the
purpose of this obligation,
mean
the
residential
premises in not fewer than
1000 residential buildings
including those listed in
Schedule II.

Unless
the
Broadcasting
Authority otherwise approves,
within 6 months of the beginning
of the period of validity of this
licence.

70 millions

2.

The Licensee shall perform
the obligations referred to in
Clause 19(a) of this licence.

Throughout the period of not
fewer than 28 consecutive days
referred to in Clause 19(a).

70 millions

3.

The Licensee shall perform
the obligations referred to in
Clause 19(b) of this licence.

Ditto

70 millions

Note 1 : For the purposes of paragraph 2 of this Bond (only) the maximum number of
instances of breach, non performance or default (“default”) constituted by a
failure on the part of the Licensee to meet the various obligations referred to
above is:
Milestone 1 and the Deadline in relation thereto:

one default

Milestone 2 and the Deadline in relation thereto:

one default

Milestone 3 and the Deadline in relation thereto:

two defaults
(being one (maximum)
in respect of the
minimum percentage of
subscribers and one
(maximum) in respect
of
the
maximum
number of minutes
referred to therein).

