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2nd February, 2000

Our Ref : SG/FA/1092
Your Ref
Direct Line

The Hon. Ms. Margaret Ng,
New Henry House, 10/F.,
10 Ice House Street,
Central,

Hong Kong.

Dear Margaret,

Re: Section 12 of the Conveyancing and Property Ordinance

Further to our discussion on Friday of last week the Law Society has been looking
further at the complaint made by Mr. Justice Godfrey concerning the absence of any
equivalent of Section 49(2) of the Law of Property Act in Hong Kong legislation. Initially our
Property Committee felt that this was a matter that occurred infrequently and that it did not
justify a change in the law. The Committee was, however, divided over the issue. | have since
asked the Chairman of the Property Committee John Morgans for his views and | now attach
these as he has prepared a very useful paper which may assist the LegCo Panel meeting
although it only represents his views. However, the Law Society is looking at the matter again
particularly in the light of the research that John Morgans has done and it may be that there
will be a change of position.

We shall attend the Panel meeting on the 15th.

Yours sincerely,

Patrick Moss
Secretary General
Encl.
PM/ff
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TO: . Patrick Moss, The Law Sodety of Hong Kong
CcC: Christine W. S. Chu,TheLawSocxetyanongKong
FROM:  Jobn Morgans, Baker & M%Kenzic'

E-MAIL: john.morgans@bakernet.oom . DIRECT DIAL: (852) 28461737 -

DATE: 31 Jammary 2000
RE: - s. 12 Conveyancing and Property Ordinance & 3. 49 (2) Law of Property Act

Executive Summary and Reconunendation

Th;smamonndumhns’et out the positions in Hong Kong, where there is no equivalentto .

49 (2) of the LPA, and in England and Australia where such provisions exist to provide

purchasers in default with a means of relief from forfeiture of their deposits. Factars have

been considered both for and against the existing law.

Reasons to change the law are as follows:

1. Incases where the law is ambivalent, the purchaser is unable to decide whether to
accept the vendors’ title. An innocent refusal to complete based on the Jaw may result
in the loss of a deposit in the event that the courts decide agaimt the purchaser.

2. At times, thacondmmofaa.le,xfmmpmedngldly,cancauseanunfmrremlttoa
purchaser who is forced to accept an interest which is different than what he
reasonably thought he was contracting for.

3. . Often, independent th:rd parties, or factors beyond the control of the purchaser are to
blame for failure to complete. In such a circumstance it is unjust to deny the purchaser
a remedy.

4, The easting equitable jurisdiction to grant refief from forfeiture is inadegquate to mect
the requirements of creating a fair and equitable conveyancing system.

Ras@ not to change the law are as followa:

1 Giving such a discretion to the courts may encourage a floodgate of litigation.

2. Changes to the lew as proposed diminishes the sanctity of the contract

3. Changes 10 the lsw may result in the laws becoming uncertain and unpredictable.’
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[ 4, Ths prxovxs:ons do not bar & vendor from seeking damages after relief is given m
the pmha.ser through return of the deposit.

Iu oonchxsxon, It is strikingly odd that Hong Kong is one ofthe few jurisdictions with
‘a2 common law system in which there is no equivalent of s. 49 (2) of the LPA.
"Moreover, there do not scem to be a plethora of cases in the other jurisdictions in
‘which this cause of action has arisen. Given the complexity of modern conveyanang
‘ transachms, and the cotplexities ofthchwswhlchgomthcm, the law does oot *

alwuys provide definitive answers 1o certain problems. Granting the courts a certain
degree of flexibility in dealing with vendor-purchaser summons is generally 2 good:
‘thing which is to be encouraged. Also, there are many situations in which the absence *
'of 8. 49 (2) of the LPA could produce a grossly unfair result. Reform would be 2
positive step mdtheAumﬁmsysiemsetsagoodmodelasitismnmdgnﬂed inits
provisions which place restrictions on the relief. Moreover, the Australian anthorities
which extend the discretion of the courts; even in situations where the par6iés bave |
‘contracted that time is to be of the essence, are positive developments as they are
based on the principle that unconscionable conduct should provide & basis to allow the
‘courts to over-ride strict comtractual provisions. The Australian model should be
studied i greater detail with possible reforms in Hong Kong along similar lines.

Intx;o.dnsﬂan

This memorandum seeks 1o address a criticism of the existing state of 5. 12 of the .
Conveyancing and Property Ordinance (the “CPO™) which hag been voiced by Godfey JA on
two separate occasions during the course of his judgments. The criticism is essenrtially this,.
whereas s. 49 (2) of the English Law of Propen:y Act (ﬂn “LPA") contains the following
provigion:

Where the court refuses to grant specific.
performance of a contract, or in any action
for the return of & deposit, the court may, if -
- rthinks fit, order the repayment of the’

. deposit

the Hong Kong equivalent of 5. 49 of the LPA, s. 12 of the CPO, contains no such provision.
S. 49 (2) of the LPA has the effect of giving the court the discretion to order the vendor to
return the purchaser’s deposit in a sitvation where the vendor is not in breach of the contract.
This discretion has been exercised in a wide vmety ofcaeswhemnxnhepurchuerthnn
in breach of the contract for the sale of any interest in land.

In this memorandum, the position in Hong Kong will be analyzed through consideration of
the: cases prior to, and in which it has been proposed that 5. 12 of the CPO be amended to
bring it in line with its English equivalent. This will have the effect of demonstrating the
problemswhlchamemnsysmnwhmthcconmhavcno d:screumﬂmﬂartothnymed

2
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by virtye of & 49 (2) of the LPA. The limitations of the existing cquitable jurisdiction of the:
comstogantmﬁefﬁomforfeiweudﬂdsobemincdmdetmncwhmnua
sufficient discretion to alleviate against the types of injnstices which may arise in vendor- .
purchaser disputes. Focus will then be shifted to the various range of situations in which the
English courts have applied 5. 49 (2), 5o 8s to consider whether such situstions are relevant
in the context of Hong Kong. Various criticisms of s. 49 (2) will also be considered so asto
demonstrate that in the event that the legisletion in Hong were to be changed, it would not be
without its own problems. Finally, some mention will be made of s. 55 (1) of the New South
‘Wales Conveyancing Act 1919, & provision which deals with the. purchaser’s right to recover
his dep?sit and which differs from the English s. 49 (2) in materiel respects.

i ) . .
(1)  ‘The Position in Hong Kong and the Existing Equitable Remedy of Relief from :

Forfeiture : Y

N Checkekak v Kip Wai-ming [1992) 1 HKLR S -
I

At the outset, a clear distinction needs to be made between the equitable remedy of relief -
from forfeiture, which has been available from the earliest of times and which is ot confined
t0 & select mumber of categories, and  statutory action for the return of a deposit by the

* purchaser in a situation where it is the purchaser that is at fault, such as an action under . 49
(2) of the LPA. In the former case, relief is granted on the grounds that it ia‘thevendorwl').ois
insomewayafzuh.Inthelatmsiwaﬁon.thevmdorispetfecdywithinhlsmﬁ;tlegalngm
a.ndyettbepurchaserseekstheretxnofhisdepo:ithssmaﬁonWherehahimselfisin :
breach ‘This distinction was pointed out in the early case of Ng Checkzkok v Kin Wai-ming,
hyCloxllth: , ‘

Where however a vendor exercises a right to forfeit a
deposit (which is an eamest of the pesformance of the
contract by the purchaser) upon the default of a purchaser
the forfeirure is not a penalty and its retention had been said
to be liquidated damages. ... We know of no case reported
or unreported in the English courts where a normal deposit
in & conveyancing transaction has been the subject of relief

_ from forfeiture by a vendor (as distinct from recovery

"7 under s. 49 (2) of the LPA 1925) and it secms to ustobe a

- most unlikely occurrence...

The inherexnt jurisdiction of a court of equity to grant relief againgt forfeiture atises where

the vendor, baving some legal right, avails himself of such a right far the purposes of fraud,

oppression, harsh or vindictive injury. The general nature of the court’s jurisdiction in this

area was reviewed by Lord Wilberforce in Shi i i

where he stated that the grouads for equity’s intervention included areas where there was

frand, accident, mistake or surprise. If the purchaser then, is able to bring himself within the

parameters of  this general jurisdiction of the courts, he will be able to sustain an action

against Jhc vendor for relief from forfeiture, without the need for recourse to such gtatutory : ;
* provisions‘as 3. 49 (2) of the LPA. This general equitable jurisdiction of the courtshas ! "

always been available in Hong Kong and miny perhaps represent ans of the reasons why the:

CPO ddcs not contain a provision similar to 5. 49 (2) in the LPA, since it was believed that

- v

!
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the equitable jurisdiction of the courts was generally available in cases where the vendor had
F: acted unconscionably in forfeiting the purchaser’s equitable interest in the Jand. Despite the
! existence of this geperal equitable diseretion, it will be seen from what follows that there are
a wide variety of situations in which a purchaser defaults, through no fault of his own, and
camnot avail himself of the equitable relief from forfeiture owing to the fact that the vender is
squarely within the ambits of his legal rights. :

In Ng Check-kok v Kiu Wai-ming it was further noted that the courts have tended to grat
relief from forfeiture clauses (regarded as creating penalties which it would be
uncanscionable to retain) in cases where a purchaser has contracted to purchase land by
installments under an sgreement making time of the essence and the vendor has rescinded the
contract and forfeited one or more earlier installment payments upon default by the purchaser
in respect of a subsequent payment of an installment. One clear example of this wasthe case
states L.td ) Mang-Wah_and Anothe 979] HXLR S0 Whm‘hﬂ.vﬁndnf
attempted to rely on a forfeiture clause giving the vendor the right to forfeit all monies paid
by the purchaser (ie being one initial deposit and part payments by installroent for the balance -
over the course of 20 years) in the event of the purchaser’s failing to pay to the vendor the
purr.hasepuiceandinterestresuvedatthephcaandﬁmzandinmaunctpmvidedinthe
5 agreement. This was held to be a penalry clause and therefore the court had an equitable
: discretion to grant relief from forfeiture to the purchaser. ‘

To sum up, the equitable jurisdiction of the courts seems to be limited to those cases where
there is unconscionable conduct on the part of the vendor, or if the forfeiture clause is
construcd as 3 penelty, in which case it will be struck down by the courts. Nevertheless, the
mere finding that & forfeiture clause is in the form of a penalty will not be sufficient t6 lead »
court to find in favour of the purcheser. This point is plainly evident from the next case to be
considered in which Godfrey J., (as he then was), first alluded to the benefit to be derived
from: incorporating the equivalent of s. 49 (2) of the LPA into the Hong Kong CrO.

in the development of the law relating to the court’s discretion in granting the purchaser
relief from forfeiture in cases where it was the plaintiff who was in breach of the contract. Jn -
this case, the purcliaser (the “Plaintiff”) entered ixto an agreement to purchase 2 property
from the vendor (“Vendor™). The agreement provided for the payment of two initial depesits,
representing 10% of the purchass price, on or before the signing of the agreement, a further
sum on a specified date prior to completion, and the balance on completion. Although the
Plaintiff paid the two initial deposits being 10% of the purchase price, she failed to pay the
further sum on the date specified prior to completion. The Defendant exercised its right to
determine the agreement and forfeit the deposit. The Plaimiff sought specific performance of
the agreement and a refund of the deposit. Godfrey J. stated that in light of the Playmtiff s
breach of contract in failing to make a payment oo the date stipulated, the availability of
specific performance would depend on whether the coust would relieve the Plaintiff from the
forfeiture of its interest. .

The issue of whether relief from forfeiture was available dnpcnded, as noted above, on .
wh_et.h:r the forfeiture clause in the agreement could be regerded as a penal provision, in
which case the courts would have a well established discretion to grant relief from forfeiture.
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Notwithstanding the usc of the words “unliquidated damages” in the forfeiture clause, an its
true construction it wes held to be » penal provision which would, priroa facie, give rise to the
right 1o relief The court decided, however, that the mere availability of the relief was not
decisive to the question of whether that relief shauld be granted. Because the agreement
provided that time was to be of the essence, the decision of the Privy Council in Sieedman V.
Drigklé [1616] AC 275 , which clearly estahliched the principls that the right to relief
(specific performance) would not be available in cases where there was an express time
stipulation in the agreement between the parties, was applicd lcading the court to decline
from granting an arder for specific performance. Moreover, the court held that the payroent, of
2 mere 10% of the purchase price could not be considered as a penalty giving rise to the right
to forféiture (ie although, as noted above, it was held that the provisions in the forfeiture -
clause for “forfeiture of all installments of purchase monies alréady paid”- did amonnt to &
penal provision), and thus no relief along such lincs was allowed, C

The desisive fictors in this caze was the principle from Steedman V. Drinkle that the courts
would not allow specific performance where the parties had expressly agreed that time was to
be of the essence and that a deposit of 10% in the context of the sale and purchase of an )
interest in land is a liquidated sum, able to be forfeited on the purchaser’s defaulr, 8 principle-
dezived from the Privy Council’s decision in Linggh i Ay
MLJ 89. From this it follows that a purchaser would be hard pressed to arguc that a deposit

of 10% of the purchase price was a penal provision crtitling bim to relief against forfeiture,
and equally beyond the aid of the courts if the contract provided that time was to be of the -
essence. These twin Privy council cases demonstrate the limitations of equitabla relief, as it
c:dstsinHongKOng,assuchreliefistogivewaytothepximiples.oﬂb:umtityofthe i
contract between the parties and sanctity of the 10% deposit in conveyancing transactions. .

In the face of these two obstacles ta cquitable relief, Godfrey J. noted that an alternate mode
of relief might have been availzble to the defanlting Plaintiff if there were s Hong Keong
equivalent to 5. 49 (2) of the LPA by which jurisdiction is conferred on the court in England
and Wales to order, if it thinks fir, the retum of the purchaser’s deposit in any action broughe,
unsuccessfully, by the purchaser for specific performence. This avenne was closed and thus
this case demonstrates a common situation in which relief against forfeiture is insufficient to
do justice between the partics. It seems unfair that a purchaser, ready and willing to make
payment just 20 days after the payment due date, as in the Gladflow Limited case, should bs
degied equitsble relief in any form. This case was the first harbinger of the nced for reform in
Hong Kong: The.present system ties the hands of the courts and leads to the vendor obtaining

a windfall for 2 minor breach on the part of the purchaser.

Nevertheless, before leaving the case, it is necessary to note Godfrey’s comunes on the
controversial decisions of the High Court of Australia in Legione v Hately (1983) 152 CILR
406 and Stern v. McArthur (1988) 164 CLR 489, at the end of the Giadflow Limited case. In
Legione, the majority held that the court bad jusisdiction to grant relief to a defaulting
purchaser against ths forfeiture of his interest in the land, and go on to make an arder for
specific performance, even though he had failed to comply with a condition whereby time
was of the essence. In goes without saying, that thie decision fiies in the face of the antharity
of the Privy Council decision in Steedman The basis of this jurisdiction, and the condition
precedent to the courts invoking it, was relief against the unconscionable conduct [of the
vendor], even in a situation where the purchaser was at fakt for failure to honor the strict
contractual provisions. The following principles were set out as criterion in the determination

. 5 -



FROM : MARGARET NG PHONE NO. @ 2173 5138 Feb. 13 2002 82:57PM P&

- i

of whc;hu'mnsuonahle conduct had been established:

m 'Did th"aconduct of:hemdoraonm‘butemtthurc.has&?sbreach? ) »
(2)  Was thie purchaser's breach (a) trivial or slight, and (b) inadvexteat and non willful?
(3) Wh damage or ather adverse consequences did the vendor suffer by reason of the!

'purchaser’s breach? : . )
(4)  What is the magnitude of the purchaser’s loss and the vendor’s gein if the forfeiture
'is to stand? — -
(5) Isspecific performance with or without compensation an adequate safeguard for the’
‘vendor?

The implication of this case is that there is room for the expansion of the court’s equitable
jurisdiction to gramt relief against forfeiture, nothwithstanding that the purchaser was in
default as to a stipulation that time Was to be of the essence, beyond the tried and tested route
of demonstrating that the forfefture clause is it essence a penal provision which can be struck
down. Without amending the CPO, the courts of Hong Kong could follow the Augtralian lead
in taking the five factars noted ebove into consideration in determining whether, despite the
purchacer’s breach of contract, the vendor had been guilty of some unconscionable cenduct.
However, in all feirness it should be noted that such expanded jurisdiction would sfill pot .
have helped the Plaintiff in the Gladflow case since the vendor’s conduct did not fall to such -
a level as to establish the jurisdictional basis of the reiief. Moreover, as the final two Hong.
Kong cases to be discussed will illustrate, unfair results can arise through no fault of either
party when it is the law itself Which is to be blamed for its inconsistency, leaving the
purchaser without any equitable locus standi upon which to found a claim for relief. It is the
zext two cases which clearly demonstrate the insdequacy of the existing legislation in Hong
Kong to meet unseen vicissitudes which can arise in a conveyancing transaction.

n Foa Keung Michae
1999) ¢the “First Case”)
K on LLARg

S

It is the outcome of the First Case which led Godfrey JA. to refer. to the failure of the
legislature in Hong Kong to incorporats a provision similar o s. 49 (2) of the LPA ixto the.
CPO as a “disgrace”, in which his previous pleas for the incorporstion of such a provision (ie
as ooted in the Gladfiow case) had “fallen on deaf eare”. :

Beth of thege cases were appeals from the Court of First Instance it which the purchasers (the
“Purchasers”) sought, inter alia, the return of their deposits which had been forfeited by the
vendors (the “Vendors™), when the Purchasers refused to complete the purchase of the
varioti$ properties on the grounds that the Vendors had failed to show good title. Both cases
centered on the issue of whether 5. 13 of the CPO, on its proper construction, allowed
veudors to imtroduce secondary evidence in the process of showing good title (ie there was
clear authority that such secondary evidence would be permitted at the stage of giving or
proving goad title). If such secondary evidence was admissible, then the Purchasers were not
entitled to rescind the agreements and should not be entitled to the return of their deposita.

The Court of Appeat desided that s. 13 af the CPO did not preclude the introduction of

secondary avirlenne ar the stage of shawing pood title to the property. The legislative
intention behind 6. 13 was not to make life more difficult for vendors, bnrt simply o faciliste:
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comveyancing by reducing the length of time for which the vendor had to prove bis title.

In the First Case, the Purchaser’s appeal was dismissed since it was not in dispute that if
secondary evidence was admissible, then the evidence provided had been sufficient. In the-
Second Case, the appeal was allowed on the grounds that the majority found that the evidence
provided was not sufficient. What was common to both cases was the fact that given the state
of the law on the matter, it was impossible to say with cestainty which way the decision
would go. Thers were no less than 12 autharitics on the subject of whether secandary
evidente was admissible under . 13, six of which indicated that such evidence was -
admissible, while the other six were decided in the oppositc way: Now given such a deadlock
pricr to the decision of the caseg and a long trawl by the parties through the litigation process,
it was impossible for the solicitors of the partics to offer definitive advice a3 to whether the
Purchasers had a right to question the title of the Vendors. Some of the cases indicated that
showing title based on secondary evidence was adequate while others decided that such a title
was shaky. Under the circumstances, although the purchasers were in breach for-failing to
accept the evidence of title offered, the law worked against them in that it stood inthe .
position of a deadlock or stalemate. This wes no fault of the Purchagers sor could the
Veadors be accused of unconscionable conduct. The law was, in a sense, to blame for the
First Purchaser’s loss of his deposit. The law was egqually impotent to offer relief to the
Purchaser in breach since there was no unconssionable canduct on the part of the vendor, the
deposit was not a penal clause, nor was there any other room for equitable relief. S. 49 (2) of
the LPA, as Godfrey JA, pointed out, would have offered 4o avenue for relief. These cases
present a strong and cogent argument for legislative reform in Hong Kong.

(2)  The English Authoerities on 5, 43 (7))

Premises were s0ld at an auction and were sold subject to certain special conditions of sale,
one of which provided that the Jcascs of the premises might be examined at the office of the
vendore’ solicitors before the sale and that the purchaser, whether or not he inspected the
same, should be deemed to have bought with notice of the contents thereof. The premises had -
been described in the sale as “valusble business premises”. The purchaser (the defendant)
was the highest bidder, paid a deposit and proceeded to sign the necessary documentation of
sale, without inspecting the conditions in which the above stipulation was made. In the course
of investigating title, it came to the defendant’s knowledge that the premises were subject to
restrictive covenants under which they could only be used for one particular trads. The
defendants refused to complete the purchaso and sued for retura of the deposit. The vendors’
action for specific performance failed and by virtue of their discretion under 3. 49 (2 LPA,
the court ordered that the defendant’s deposit be returned. The reasons for the decision was
that despite the special condition of sale, describing the premises as “valuable business
premises” was a misleading misrepreseatation since in fact the premises could only be used
for ome purpose. '

This case demonstrates that in a situation where the parties have made & bargain to be bound
by certain conditions, the court nevertheless has a discretion to interfere if it would be in the
greater interests of justice to do so. In effect, the purchaser was bound by contract ot to
make any objection in respect of any matter comtained in the original lease. The court arpued
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% i bsser had contracted to take & particular title, the result of graating
thnspeuf' ncpufumancm pm:wodd be forcing him to take something ing which he did not contractto .
buy.hmmofequﬁtyvmddmtmfmeamaagmnthcp\mhmwm:hmdﬂﬁm
frens that which he had entered into. Thus the court was not bound to refuse to arder the
rmxhofthedepos.':tev:niﬂhevmdorwasprotectedatlawbyt‘hccondmonsofsale.

‘ y -
| i cenation were to arise in Hong Kong, and such examples of misrepresentation are not.
i immcmmmfmmﬁmwmmmdmmmmmmg
! strict comtractual provisions. The most that aHongKo_ng.oom_tcould do_would be to decline
anoxdaforspeciﬁcpufoxmamOntheothuhand,uatdmbletogwethecourtapow
i to override the conditions of sale? , .

i Universal Corporation v. Five Ways Properties [197911 A E.R. 552 =
This|was a landmark case on the propes interpretation of the court’s discretion under 5,749 (2).
Prior[:,o this ease, no suggestion hp:: ever been made that the subsection could be imvoked by:
: ap\zichaserwhohadcommittedarcpudiaorybmchofcoﬁm-inordatomh:m
! ' deposit from a wholly blameless vendor. In this case it was contended that the subsection
{ conférred an unfettered jurisdiction an the cousts to order the retur of deposits. The
purchaser wag a Liberian corporation which had planned to finance the purchase of a propesty
with funds from Nigeria. With a change in the relevant exchange comtrol regulstions of
Nigeria, the necessary funds could not be remitted either by the corapletion date or by the
. time limit specified in a notice to complete. As a result, the purchaser was unablc to complets !
| on the completion date. Accordingly, the vendor proceeded to rescind the contract and
i forfeited the deposit while the purchaser songht recovery of the deposit under 5. 49 (2). On
! A appeal, the Coust of Appeal held that the subsection could only be interpreted such that it did
I indeed confer an absolutely unfettered discretion to order the return of deposits. It was held :
that s purchaser can invoke the section even though he bas committed a repudiatary breach of
contract and has thus been eotirely responsible for the rescission of the contract. The true
constuction of s. 49 (2) was that it was designed to do justioe between the vendor and the
purchaser. The discretion was to be exercised judicially and with regard to all of the relevant
circumstances, inchuding the terms of the contract.

The unique festure of this case is that it was essentially 4 no-fault case in which both the
purchaser-and the vendor had come with clean hands. The obstacle to completion had been as
the result of factors beyond the control of both of the parties. The purchaser had no way of
knowing that a sudden change in exchange control regulations from the country of purchase
would hamper its ability to complete on the agreed date. If the situation had arisen in Hong
Kong, an innocent purchaser would have been deprived of its deposit as there would have
been no grounds upon which to do justice between the parties. Another striking feature of the
case is its relevance to Hong Kong as an international finance center. It is not hard to imagine
that in the sale and purchase of large commercial properties in Hong Kong involving
syndicated Joans and international financing arrangements, such a situation could easily arise
[ in which the parties were adversely-effected by events beyond their control. With the present
i giate of the law in Hong Kong, the courts are handicapped from just intervention in such a

! situation to emsure a fair result to:both parties concerned. This case presents a strong
argnment in favour of s. 49 (2) in that it clearly demonstrates the type of no-fiult situations
which the section was designed to circumvent. ' )
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In this iase, th purchasers, having paid a deposit of about 10 %, failed to complets the
contradt on time and also feiled to comply with what was held 1o be a valid potics to ‘
compléte. The vendors rescinded the contract and resold the property for about 15% more
than the contract price with the original purchasers, having suffered losses of about half the
amount of the deposit by way of costs, fees and bank interest. Having failed in their -
contesntion that the notice to complete was invalid, the purchascrs sought the recovery of their
deposit. The judge, who happened to be Gerald Godfrey Q. C sitting as deputy High Court.
Judge, ;bc]d that althotigh this was an appropriate case for cxercise of the discretion under s.
49 (2), ‘there was no reason why the purchasers should not pay damages to the vendor for -
losses occasioned by the purchasers’ breach of contract. He ordered the reim of the deposit
to the purchasers on the candition that they cither submit to a deduction from the deposit 1o
cover the vendors’ losses, or an inquiry as to damages in that regard. This case established -
beyond all doubt that despite the fact that the purchaser has committed a repudiatory breach
of contiact and has therefore been entirely responsible for the vendor’s rescission of the '
contradt, he may nevertheless seek recovery of his deposit under 5. 49 (2) soasto prevent 8
vendoriwho has fully complied with all of hi contractual ohligations from retaining any more:
of the deposit other than his provable damages for breach of contract. .

Z and

: ‘
This cake need only be mentioned in the context of the-situation where the parties attempt, in |
the comtract, to expressly exclude . 49 (2) LPA from the contract: In this case, it was.ths
vendorfwho was at default when he attempred to rescind the contract for the purchaser’s
failure to complete. For this reason, despite the express exclusion of s. 49 nder the terms of
the coniract, this did not alter the ordinery position at [aw, namely that the fate of the depouit,
in a sityation where the contract is not completed, depends cn which party is to blame for not
complcting the contract For this reason, the vendor could not rely on the express exclusion of
s. 49 tojprevent the purchaser from reclaiming his deposit. .

The result of these three English authorities seem to suggest that they do have scopefor -
operation in Hong Kong and that the circumstances in which they were decided are not far
removed from the type of situstions which might arise in Hong Kong. This is particularly true
of the Hunt. ciise‘and the [Iniversal Corporation case which clearly demonstrate situations
where other intervening factors render an unsatisfactory result if court is left withous the
necessary discretion to step in and do justice. ’ ) '

(3)  Criticisms of 5. 49 (2) LPA

5. 49 (2) LPA is not, however, without problems of its own. Essentially the problems which it
intraduces are fourfold. . .

(1)  Ifpurchasers are assured that they have a fallback provision which gives the coutt an
- Eﬁ;ﬁueddismtiontoordﬁtheretumofthedepoﬁt, evem if they are at fault, this '
y encourage Iitigation and creste a situation in which defanlting puirchdsers abuee
the provisions of s. 12 of the CPO as a last attempt to win back their deposit.
sive litigstion has never been encouraged by the courts and the judiciary m
.!_-,:‘;5:;
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HongKong bas often criticized the abuse of the vendor-pmdmer summons. Gnren
'the factthat the discretion is so wide, nmghtmsesohcmacungformhumm

' take risks which they would not attempt under the present regime mththelmowlcdgc
thatthsyhaveafa]lbackposmnn_ _

' Another negative consequence which may follow ﬁ-omthemndencymencmn-agc
parties to litigate is that the enactment of a similar provision in Hong Kong would .
hnvetheeﬂ‘ectofundummngthcsmanyof:hclO%depontmwnvcyumg ‘
rtransacuonn As Lord Macoaghten pointed out in
“Evcrybodyknowswhmadepoaith The purchaser did not

‘want legal advice to tell kim that. The deposit serves two .
purposes- if the purchase is carried out it goes against the —t
purchase money- but its primary purpose is this, itis a o
guarantee that the purchaser means business; and if thers is. -

a cage in which a deposit is rightly forfeited it is, X think, L
when a man enters into a contract to buy real propecty .
vmhmntahngrhctroublemmnnderwhethuhempay

for it or not.”

‘But by aﬂowingthe courts such a wide discretion, it may?fhave ths effect of
‘undermining the significance of the deposit as a guarantee that the purchaser means
business. Ths effect of decisions such as Universal Corporation and Dimsdale - '
Developments is to limit the vendor’s right to forfeit the deposit to his provable :
‘¢laisng for breach of contract, andtherebymmgaungthepower of the deponttofo:ce
the parties to take their arrangements senously

(2) Anocther negative result of 5. 49 (2) of the LPA uﬂut it has the effect of diminiching
‘the sanctity of a cantractual arrangement between the parties. This principle is clearly
evident from the Hunt case in which the coust overruled the expreas conditions of sale
50 as to enable a purchaser to claim back his deposit. If a purchaser contracts to buy
whatever title the vendor is ablc to give, it seems only just that the courts should
encourage parties to abide by the terms of their agreement without recourse to special
discretionary powers designed to alleviate the hardship of the strict letter of the law.
Thiw principle of the sanctity of the contract was a strong factor in the Steedman case
of the Privy Council in which the courts refused to exercise their discretion in light of
the strict contractual provisions to the contrary that time was to be of the eggence,
Although the High court of Australia have declined 1a follow this precedent in the
Legione case, it may be a preferable course of action to uphold the sanctity of the
contract in Hong Kong which has traditionally, been very much of a laiszez faire

(3) A third negative result of §. 49 (2) is that it would introduce an element of uncertainty
into conveyancing transactions. Under-the present system, parties are relatively clear
that it is the defaulting party which will lose the deposit in:the event of 3 dispute. By
allowing a greater discretion to the courts in this area, the parties would be left on less
sturdy ground as to the extent of their rights and regponsibilities. Because the
categories of the discretian are never closed to a select number of tituations, parties

. . ~
LI
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wouldbembletodwcemmth cmnmywhattypeofdecmouacom, empowered
ihlged:waum,mlgh:bemclmedmmake

Q) Flnally one further weakness of this provision is that it does aot bar the vendor’s
;action apainst the purchaser for damages. The court is therefore unlikely in pructice to
.order the return of the deposit except in a cage where its value exceeds the vendor’s
‘claim for damages. This principle is evident from the Dimsdale Deyelopments case in
‘which the purchaser, although being allowing to reclaim h:.-. deposit, was nzvenh:less
obliged to deduuttheamcunt of the vendors’ losges. -

‘In this sense, the parallel provision in Australia is superior in the sense that it has ]
‘taken this problem into consideration. The New South Wales Conveyancing Act 1919
5. 55(1) not only gives the purchaser the right to recover his deposit in a caze in which
‘specific performance is refused against him, but refieves him of any liability under the
«comtract “whether at law or in equity”. It is to the Australian equivalent of 5. 49(2)0!’
theLPAwwhmhwemwnm

(4)  The Position in Aostralia ) .

S. 55 of New South Wales Conveyancing Act 1919 is significandly different fom its UK
equxvalent and deserves cons:demmn for its novelty. The provision is in the following terms:

55(1) Ineverycuewhete specific performance of a contract would not be enforced against
thepurc.huerbythacounbymsonofa defect in the vendor’s title, but the purchaser
is not entitied to rescind the comtract, the purchaser shall nevertheless be entitled to
fecover his deposit and any installments of purchase money he has paid, and to be-
relieved from all liability under the contract whether at law or in equity, unless the
contract discloses such defect and comtaing & stipulation precluding the purchaser
from objecting thereto.

(2)  Ifsuch undisclosed defect is one which is known or ought to have been known to the
vendor at the date of the contract, the pmchaser ghall In addition be entitled 1o recover’
his expense of i mvesuganng the title.

(24) Inevuyatewheretheoomtreﬁzses togmmsFecﬁcperformam of a contract, orin
mypmeeedmgfortheremmofa deposit, the court may, if it thinks fit, order the
mpamum of any deposit with m-thhuutmmut thueom

(3)  Onthe application of the purchaser the court may order the payment under this
section and declare and enforce a lien in regpect thereof on the propenty the subject of
the contract.

The ratiomale of 5. S5 (1) was explained by Long Iunes J in Benert v Stuart (1927) 27 SR
(NSW) 317 .

“As J understand it, the object of the section was to enable a purchaser to recaver his deposit
in & case in which, thouph he had cantracted to accept such a title 43 the vendor had, or had
otherwise precluded himseif from ralying upon a defect in the vendor’s title, the Count of

a1
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ity would reason of & defect in the vendor's title have enforced specific
ﬁznﬁ:zmme ol;ot;:};ontract against the purchaser. It confequmﬂy has no application to 2
case where the Court finds in fact that there is no defect in the vendor’sh_tle; nor, as it seems
to me, to & case in which the Court of Equity would refuse to decree specific performance
because the title was too doubtful ™

In ordar for the purchaser to succeed on an sction brought under 1. 55 (1), the court must be
satisfied that: .

1. - Thereis a defect in title; and

2. ‘The comtract does not disclose the defect or the contract d:nesnot comtain a stipulation
‘preciuding the purchaser from objecting to the defect in title: and

3. ‘The court would not enforce specific performance of the contract, s
4 The puchasef is not entitled to rescind the contract (eg through a fandamental breach _
'on the part of the vendor) - -

The advantage of this provisioa is that it strikes a balance between honouring the contract
which ths parties have agreed to while preventing a vendor from foisting & faulty title cato-
the purchaser. Also, as mentioned above, it relieves the purchaser from “all lability both at
law and in equity” which prectudes the vendor from ¢laiming damages at common law.

S. 55 (2A) is, of course, identical to s. 49 (2) of the LPA. As noted above, this section has
been liberally interpreted and it is not nscessary for the court to find inequitable conduct on
the part of the vendor. In exercising the discretion the court should look at whether in all the
¢ireamerances it is unjust and inequitable to permit the vendor to.retain the deposit forfeited
on termination. In Anstralia, the opus Lies on the purchaser to show that it is just and ‘
inequitable to permit the vendor to retain the forfeited deposit on termination. One situation
in which the section has been applied in Australia is where the purchaser is ready and willing
vo perform but bas lost the opportunity dus to the inadvertence of those he had properly
employed to act for him Unlike the position in Dimzdale Developments where the court
limited the purchaser’s right to reclaim the fuil deposit, in Australia, the section does not give
the court an overall discretionary supervision of monetary adjustments between the parties to
a contract under which a deposit had been paid but terminated.

Finally, in the recent Aunstralian case of Gogard Pty Limited v Satnaq Limited [1999]
relief under 3. 55 (2A) was denied to a purchaser. The
case scts out the various factors to be weighed in determining whether relief should be
gramed. They are as follows: .

(1)  The conduct of the parties, especially the applicant, the circumstances thae brought:
about the termination and forfeiture, and the amounts at stake. The court considers
matters connected with the contract as well as the conscionability of the conduet of
the parties after the contracts are exchanged;. . .

(2)  Whether the purchaser took a risk i structuring its financial dealings in such s way
that at the time when completion was to occur, the purchaser was unable to finance

-the purchase,

12 .
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(3)  Did the purchaser do everything in his power to complete with the faulkt lying with the
solicitars of the purchaser;

(4)  'Would the purchaser bave had a defence to an order for specific performance if an
order requiring such were sought by the vendor;

(5) 'Was the depasit in the pature of a pennlty; and

(6) Has the vendor resold the property to a third party for a higher price than that agreed

~ between the vendor and the original purchaser: did the vendor seek, by the resale, 10

make a windfall profit at the expense of en innocent purchacer.

By taking such factor as these into consideration, the courts will ensure that justice is done )
betwemthcpaxtiesandthntneithm'panyis eoriched at the expense of the other.

* - -
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