FACTORI ES AND | NDUSTRI AL UNDERTAKI NGS ORDI NANCE

RESCLUTI ON

(Under section 7 of the Factories and Industri al
Under t aki ngs Ordi nance (Cap. 59))

RESOLVED t hat the Factories and I ndustrial Undertakings (Safety
Managenent) Regul ati on, made by t he Conmi ssi oner for Labour

on 8 Novenber 1999 , be approved.
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FACTORI ES AND | NDUSTRI AL UNDERTAKI NGS
( SAFETY MANAGEMENT) REGULATI ON

(Made under section 7 of the Factories and
I ndustrial Undertakings O dinance
(Cap. 59) subject to the approval

of the Legislative Council)

PART |
PRELI M NARY

1. Comencenent
Thi s Regul ation shall cone i nto operation on a day to be appoi nted

by the Conm ssioner for Labour by notice in the Gazette.

2. Interpretation
(1) In this Regulation, unless the context otherw se

requires -

"construction site" (EZ¥9%) means a pl ace where construction work is
undertaken and al so any areaintheimedi ate vicinity of any such
pl ace which is used for the storage of materials or plant used
or intended to be used for the purpose of the construction work;

"copy" (¥%), inrelation to any docunent, includes the original of
t he docunent;

"desi gnat ed undert aki ng" (Tﬁ%ﬁ@%?) means an industrial undertaking
involving any of the follow ng activities -

(a) the generation, transformation and transm ssion of

electricity;
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(b) the generation and transm ssion of town gas, or
i quefied petrol eumgas, withinthe neani ng of section
2 of the Gas Safety Ordinance (Cap. 51); or

(c) container handling;

"di sciplinary board" (%Hﬁﬁﬁikégjﬁ) means a disciplinary board
appoi nted under section 27(1);

"di sci plinary board panel " (%HEW$%$QSFH§D nmeans t he di sci plinary board
panel appointed under section 26(1);

"registered” ( ZEM) means regi stered under section 6(1) as a safety

audi tor or schene operator;

"regi stered person” (ﬁ%PJk:{) means a registered safety auditor or

regi stered schenme operator;

"regi stered safety auditor" ( P = RS EY) means a person regi stered

as a safety auditor;

"regi stered schene operator” ( HEEIFTEES ) means a person regi stered

as a schene oper at or;

"rel evant industrial undertaking" F% HAEEY), inrelation to a

proprietor or contractor specified in Schedule 3, nmeans the
i ndustrial undertaking specifiedinthat Schedul e (and howsoever
wor ded) in connection with the proprietor or contractor, as the

case nmay be;

"safety audit" (%4 =iK+}) means an arrangenent for -

(a) collecting, assessing and verifyinginformationonthe
efficiency, effectiveness and reliability of a safety

managenent system(i ncluding the el enments specifiedin

Schedul e 4 contained in the systen); and
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(b) considering inprovenments to the system
"safety audit report" (%E?ﬁﬂ@ﬁ%ﬁ)neans a report conpiled by a
regi stered safety auditor after the conpletion of asafety audit;

"safety auditor” (4 =Kfjf)) means a person who conducts or proposes

to conduct safety audits;
"safety conmittee" (3/§E§Fﬁﬁ) means a safety committee established
under section 10;
"saf ety managenment" (% = #Zfl) means t he managenent functions connected
with the carrying on of an industrial undertaking that relate to
the safety of personnel in the undertaking, including -

(a) the planning, devel opi ng, organi zi ng and i npl ement i ng

of a safety policy; and

(b) the neasuring, auditingor review ng of the performance

of those functions;

"saf ety managenent systent (QAE:TEEﬁW@) means a systemwhi ch provi des

saf ety managenent in an industrial undertaking;

"safety revi ew' (dfﬁf@T?) means an arrangenent for -

(a) reviewing the effectiveness of a safety nmanagenent
system (i ncluding the el enents specified in Schedul e
4 contained in the system; and

(b) considering inprovenents to the effectiveness of the
system

"safety reviewofficer"” (ﬁfﬁiﬁfyﬁn nmeans a person who i s appointed to

conduct a safety review under section 19(1)(a);

"safety reviewreport"” (%?@ﬁ%ﬁ) nmeans areport conpil ed by a safety

review officer after the conpletion of a safety review,
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"scheme" (Ff#[) nmeans a schene to train persons to be safety auditors;
"scheme operator" (Fr&[FiEE>) neans a person who operates or proposes

to operate a schene;

"shi pyar d" (ﬂﬁ%ﬁ nmeans any yard or dry dock (including the precincts

thereof) in which ships or vessels, except ships or vessels

afl oat, are constructed, reconstructed, maintained, repaired,

refitted, finished or broken up.

(2) Subject to section 16(4), a reference in Part IV to a
regi stered saf ety audit or does not i nclude aregistered safety auditor
whose registration is for the time being suspended under this
Regul at i on.

(3) For the avoi dance of doubt, it is hereby declared that -

(a) conpliance with subsection (1), (2), (3) or (4) of
section 8 by a proprietor or contractor in respect of
a rel evant i ndustrial undertaking specifiedinPart 1,
2, 3 or 4 of Schedule 3 shall not be treated as
conpliance wi t h t hat subsecti on, or anot her subsecti on
of that section, by the proprietor or contractor, as
the case may be, in respect of any other rel evant
i ndustrial undertaking specified in the sane Part, or
anot her Part, of that Schedul e;

(b) where aproprietor or contractor i s required under this
Regul ation to devel op, inplenment and nmaintain in
respect of therelevant i ndustrial undertaking asafety
managenent system which contains 1 or nore of the

el enent s specifiedin Schedul e 4, that requirenent does
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not extend to any of those elenments contained in

provi si ons whi ch have not commenced.

PART 11|

REG STRATI ON AS SAFETY AUDI TOR
OR SCHEME OPERATOR

3. Regi st er

(1) The Comm ssioner shall establish and maintain a register
in 2 parts in which he shall cause to be kept -

(a) in Part 1, particulars of the nanmes and addresses of
all persons registered as safety auditors and such
other matters, if any, as he thinks fit;

(b) in Part 2, particulars of the nanmes and addresses of
all persons regi stered as schene operators (i ncluding
particulars of the schenmes for which they are so
regi stered) and such other matters, if any, as hethi nks
fit.

(2) Theregister shall be avail abl e for i nspection by the public
free of charge at such offices of the Governnent as the Comm ssi oner
may di rect, during the hours when those offices are opento the public.

(3) The Comm ssioner shall enter in the register -

(a) any anendnent he consi ders necessary for the purposes
of preserving the accuracy of the register in respect
of the address or any other particulars relating to -

(i) a person whose nane appears therein;

(1) a schene identified therein; and
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(b) where the registration of a person whose nane appears
thereinis suspended under this Regul ati on, the period
of time that registration is suspended.
(4) The Comm ssioner shall renove fromthe regi ster the nane of
a person -
(a) who dies;
(b) who requests in witing that his nanme be renoved; or
(c) whose registration is cancelled under section
29(2) (b).
(5) Were any information -
(a) supplied to the Comm ssioner by a person whose nane
appears in the register (and whether or not the
i nformati on was supplied before, on or after the
person's nane appeared in the register); and
(b) entered in the register pursuant to subsection (1),
ceases to be accurate, then that person shall, not |ater than 21 days
after the day on which the i naccuracy occurs, give notice in witing
to the Comm ssioner of the inaccuracy together with such particul ars
as wll enable the Conm ssioner to anend the register to renove the

i naccuracy.

4, Eligibility for registration

(1) A personis eligible for registration as a safety auditor
if the person conplies with the requirenents of Schedule 1.

(2) Awpersonis eligible for registration as a schene operat or
if the person and the schene conply with the requirenments of Schedul e

2 respectively applicable to them
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5. Application for registration

An application by a person for registration shall be made in the

approved formto the Conm ssioner.

6. Det erm nati on of application

(1) Subject to subsection (2), the Conm ssioner may, in his
di scretion, register a person as a safety auditor or schene operator
subj ect to such conditions, if any, inrelation to that registration
as he thinks fit.

(2) The Conmi ssioner shall not register a person unless he is

satisfied that, in respect of the registration sought, the person

is -
(a) eligible to be so registered,
(b) conpetent to be so registered; and
(c) fit and proper to be so registered.
7. Conmi ssioner to serve notice of decision

on appli cant

(1) Were the Conm ssioner registers or refuses to register a
person, he shall forthwith serve notice in witing of his decision on
t hat person.

(2) Were the Commi ssioner refuses to register a person or
regi sters a person subject to conditions, the notice referred to in
subsection (1) shall include -

(a) an adequate statenent of the reasons for the refusal
or the conditions, as the case may be; and

(b) a copy of section 30.
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PART |11

SAFETY MANAGEMENT SYSTEM SAFETY POLI CY
AND SAFETY COW TTEE

8. Duty of proprietor and contractor to
devel op, etc. safety nmanagenent system

(1) A proprietor or contractor specified in Part 1 of Schedul e
3 shall devel op, inplenent and naintain in respect of the rel evant
i ndustrial undertaking a saf ety nmanagenent systemwhi ch contains the
el ements specified in Schedul e 4.

(2) A proprietor or contractor specified in Part 2 of Schedul e
3 shall devel op, inplenent and naintain in respect of the rel evant
i ndustrial undertaking a saf ety nmanagenent systemwhi ch contains the
el enents specified in Part 1 of Schedul e 4.

(3) A proprietor or contractor specified in Part 3 of Schedul e
3 shall devel op, inplenent and naintain in respect of the rel evant
i ndustrial undertaking a single safety managenent system which
contains the elenents specified in Schedul e 4.

(4) A proprietor or contractor specified in Part 4 of Schedul e
3 shall devel op, inplenent and naintain in respect of the rel evant
i ndustrial undertaking a single safety managenent system which

contains the elenents specified in Part 1 of Schedul e 4.

9. Duty of proprietor and contractor
in respect of safety policy

(1) Subject to subsections (2) and (3), a proprietor or

contractor specified in Schedule 3 shall -



(a)

(b)

(c)
(d)
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prepare and revise as often as nay be necessary a
witten policy statenent in relation to the safety
policy of the relevant industrial undertaking;
bring such statenent and any revision of it to the
notice of all the workers in the undertaking;
keep a copy of the statenent; and
make a copy of the statenent avail able for inspection

upon request by an occupational safety officer.

(2) Wthout prejudice to the generality of any of the el enents

specifiedin Schedul e 4, the policy statenent requiredunder subsection

(1) shall include -

(a)

(b)

(c)

a statenent of the proprietor's or contractor's gener al
policy with regard to the safety and health of the
workers in the relevant industrial undertaking;

the systemof allocation of responsibilities for the
carrying out of the policy; and

t he arrangenents as to howthe responsibilities areto

be execut ed.

(3) The proprietor or contractor shall cause the safety policy

of the rel evant

(a)

(b)

i ndustrial undertaking to be reviewed -

not | ess than once in each 2 years period conmenci ng
on the date on which the proprietor or contractor, as
the case may be, first conplied w th subsection (1)(b)
in respect of the undertaking;

as soon as is practicable after the proprietor or
contractor, as the case may be, alters the policy

statenent required under subsection (1) -
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(i) inrespect of any particularsreferredtoin

subsection (2)(a), (b) or (c) relatingtothe
undert aki ng; and

(ii) for areasonnot arisingout of areviewunder

par agraph (a) or this paragraph.

10. Duty of proprietor and contractor
to establish safety committee

A proprietor or contractor specified in Part 1 or 3 of Schedul e
3 shall -

(a) establishnot | essthan one safety conmittee havingthe
function of identifying, recommendi ng and keepi ng
under reviewneasures to i nprove the safety and health
of the workers inthe rel evant i ndustrial undertaking;
and

(b) inplenment, so far as is reasonably practicable, any
measures reconmended by any safety conmttee so
establishedinrelationtomatters of safety and health

at work of the workers in the undertaking.

11. Conposition, etc. of safety conmttee
(1) A proprietor or contractor required by section 10 to
establish a safety conmttee shall ensure that -
(a) not less than half the menbers of the conmttee (and
irrespective of whether they are nom nated or el ected)
represent workers in the relevant industrial

undert aki ng;
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(b) the commttee is provided with a witten statenent
setting out rules governing its nmenbership, terns of
ref erence and neeting procedures;
(c) the commttee neets at | east once every 3 nonths; and
(d) the commttee keeps records of its neetings -

(i) for not less than 5 years after the date of
the neeting to which the record concerned
rel ates;

(ii) which are available for inspection upon
request by an occupational safety officer.
(2) Only matters relating to the safety and health at work of
the workers in the rel evant industrial undertaking shall be di scussed
at any neeting of a safety commttee established in respect of the

undert aki ng.

12. Protection of safety conmttee nenbers
A proprietor, contractor or enployer shall not -
(a) termnate, or threatentoterm nate, the enpl oynent of;
or
(b) in any way discrimnate against,
a wor ker by reason of the fact that the worker has perfornmed his function

as a nenber of a safety committee.
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PART |V

SAFETY AUDI TS

13. Appointnent of registered safety
auditor to conduct safety audit

(1) A proprietor or contractor specified in Part 1 or 3 of
Schedul e 3 shal | appoi nt aregi stered safety auditor toconduct asafety
audit in relation to the relevant industrial undertaking.

(2) Subject to subsection (3), the proprietor or contractor
referred to in subsection (1) shall ensure that safety audits are
conducted -

(a) where the relevant industrial undertaking involves
construction work, not | ess than once in each 6 nont hs
period beginning with the commencenent of this
section(or, where the undertaki ng cones i nt o exi stence
after that commencenent, beginning with the day on
which it comes into existence) but, in any case, not
| ater than 6 nonths after the | ast safety audit report
was submtted under section 15 in respect of the
undert aki ng;

(b) in any other case, not | ess than once i n each 12 nont hs
peri od begi nning with that cormencenent (or, where the
rel evant industrial undertaking comes into existence
after that commencenent, beginning with the day on
which it comes into existence) but, in any case, not
| at er than 12 nont hs after the |l ast safety audit report
was submtted under section 15 in respect of the

undert aki ng.
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(3) The Comm ssioner may, where he thinks it i s necessary to do

so after having regard to all the circunstances of the case, require
inwiting a proprietor or contractor referred to in subsection (1)
to cause a safety audit to be conducted in relation to the rel evant
i ndustrial undertakingat aninterval shorter thanthe periodspecified

in subsection (2).

14. Facilities to be provided by proprietor or
contractor for purposes of safety audit

The proprietor or contractor who has appoi nted aregisteredsafety
auditor to conduct a safety audit shall -

(a) provide all such assistance, facilities and
information as may be necessary for the audit; and

(b) if the auditor is an enployee of the proprietor or
contractor, as the case nay be, ensure that the auditor
is not required to carry out other work of a nature or
to the extent that would prevent the efficacious

conduct of the audit.

15. Subm ssion of safety audit report
(1) A registered safety auditor shall submt a safety audit
report -
(a) not later than 28 days after conpl eting the audit; and
(b) to the proprietor or contractor who appointed him
(2) Aregistered safety auditor (including a forner registered
safety auditor) shall keep a copy of a safety audit report submtted
under subsection (1) by hi mfor a period of not | ess than 5 years after

so submtting the report.
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16. Action to be taken on safety audit report

(1) The proprietor or contractor to whoma safety audit report
has been submitted under section 15 shall -

(a) read and countersign the report, and record the date
of his countersignature, as soon as practicable after
receiving the report;

(b) if the report contains recomendations for
i nprovenents to the safety nanagenent systemto which
it relates -

(i) draw up a plan for the inprovenents wthin
14 days after receiving the report; and
(ii) inplenent the pl anas soon as i s practicabl e;

(c) if aplan referred to in paragraph (b) is drawn up,
submt a copy of the report together with a copy of the
pl an to the Comm ssi oner within 21 days after receiving
the report; and

(d) keep a copy of the report and the plan, if any, for a
period of not less than 5 years after the date of
countersignature referred to in paragraph (a).

(2) The Conmm ssioner may request inwiting aregistered safety
auditor to submt to hima copy of a safety audit report prepared by
t he auditor.

(3) Aregistered safety auditor the subject of a request under
subsection (2) shall conply with the request not |later than 21 days

after receiving the request.

(4) In subsections (2) and (3), "registered safety auditor" (Z

l:{_A
Pl = K% E) i ncl udes -
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(a) aregistered safety auditor whose registration is for
the tine being suspended under this Regul ation;

(b) a fornmer registered safety auditor.

17. Obligation to produce safety audit
report, etc. for inspection, etc.

A proprietor or contractor shall -

(a) at all reasonable tinmes make avail abl e a safety audit
report or planrequiredto be kept by hi munder section
16 for inspection by any occupational safety officer
who requests to see it;

(b) permt an occupational safety officer to make a copy
of the report or plan;

(c) provide acopy of thereport or plantothe Comr ssi oner
not | ater than 14 days after receivingawittenrequest
fromthe Comm ssioner to do so;

(d) provide the Conmm ssioner with a copy of any docunent -

(i) which supports any matter specified or
referred to in the report or plan; and

(i) not later than 14 days after receiving a
witten request fromthe Comm ssioner to do

SO.

18. Registered safety auditor to notify
Comm ssi oner of proposed safety audit

Aregistered safety auditor shall givenoticeinthe approved form

to the Comm ssi oner -
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(a) of the date on, and the tine and place at, which the
safety auditor wi || commence conducting a safety audit;

and

(b) not less than 14 days before that date.

PART V
SAFETY REVI EW6

19. Appointnent of safety review officer
to conduct safety review

(1) A proprietor or contractor specified in Part 2 or 4 of
Schedul e 3 shall -

(a) appoint, inthe approved form a person (who may be an
enpl oyee of the proprietor or contractor), being a
person who i s capable of conpetently carrying out a
safety review, to be the safety review officer to
conduct a safety reviewin relation to the rel evant
i ndustrial undertaking; and

(b) cause a copy of the appointnment to be displayed -

(i) inaconspicuous positionat each pl ace where
the undertaking is carried on; and

(ii) as soon as practicable after making the
appoi nt nent .

(2) Subject to subsection (3), the proprietor or contractor
referred to in subsection (1) shall ensure that safety reviews are
conducted -

(a) where the relevant industrial undertaking involves

construction work, not | ess than once i n each 6 nont hs
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peri od begi nning with the conmencenent of this section
(or, where the undertaking cones into exi stence after
t hat commencenent, beginning with the day on which it
cones i nto existence) but, in any case, not | ater than
6 nmonths after the |last safety review report was
submitted under section 21;
(b) in any other case, not | ess than once i n each 12 nont hs
begi nning with that commencenent (or, where the
rel evant industrial undertaking comes into existence
after that commencenent, beginning with the day on
which it comes into existence) but, in any case, not
| at er than 12 nont hs after the | ast safety revi ewreport
was subm tted under section 21
(3) The Conmm ssioner may, where he thinks it i s necessary to do
so after having regard to all the circunstances of the case, require
inwiting a proprietor or contractor referred to in subsection (1)
to cause a safety reviewto be conducted in relation to the rel evant
i ndustrial undertakingat aninterval shorter thanthe periodspecified

in subsection (2).

20. Facilities to be provided by proprietor
or contractor for purposes of safety
revi ew

The proprietor or contractor who has appointed a safety review
of ficer to conduct a safety review shall -
(a) provide all such assistance, facilities and
information as may be necessary for the review, and
(b) if the officer is an enployee of the proprietor or

contractor, as the case nay be, ensure that the officer
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is not required to carry out other work of a nature or
to the extent that would prevent the efficacious

conduct of the revi ew.

21. Submi ssion of safety review report
(1) A safety review officer shall submt a safety review
report -
(a) not later than 28 days after conpl eting the revi ew, and
(b) to the proprietor or contractor who appointed him
(2) A safety review officer (including a former safety revi ew
of ficer) shall keep a copy of a safety review report submtted under
subsection (1) by himfor not less than 3 years after so submtting

the report.

22. Action to be taken on safety review report
(1) The proprietor or contractor to whoma safety reviewreport
has been submi tted under section 21 shall -

(a) read and countersign the report, and record the date
of his countersignature, as soon as practicable after
receiving the report;

(b) if the report contains recomendations for
i nprovenents to the safety nanagenent systemto which
it relates -

(i) draw up a plan for the inprovenents wthin
14 days after receiving the report; and
(ii) inplenent the planas soon asis practicabl e;
(c) if aplan referred to in paragraph (b) is drawn up,

submit a copy of the report together with a copy of the
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pl an to the Comm ssioner within 21 days after receiving
the report; and

(d) keep a copy of the report and the plan, if any, for a
period of not less than 5 years after the date of
countersignature referred to in paragraph (a).

(2) The Conmm ssioner nmay request in witing a safety review
officer or former safety review officer to submt to hima copy of a
safety reviewreport prepared by the safety review officer or forner
safety review officer, as the case may be.

(3) Asafety reviewofficer or forner safety reviewofficer the
subj ect of arequest under subsection (2) shall conply with the request

not later than 21 days after receiving the request.

23. Obligation to produce safety review
report, etc. for inspection, etc.

A proprietor or contractor shall -

(a) at all reasonable tinmes make avail abl e a safety revi ew
report or plan requiredto be kept by hi munder section
22 for inspection by any occupational safety officer
who requests to see it;

(b) permt an occupational safety officer to make a copy
of the report or plan;

(c) provide acopy of thereport or plantothe Comr ssi oner
not | ater than 14 days after receivingawittenrequest
fromthe Comm ssioner to do so;

(d) provide the Comm ssioner with a copy of any

docunent -
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(i) which supports any matter specified or
referred to in the report or plan;
(i) not later than 14 days after receiving a
witten request fromthe Comm ssioner to do

SO.

24. Repl acenent of safety review officer
(1) Were the Comm ssioner has reason to believe that a safety
review officer is not capable of conpetently carrying out a safety
review, or has, w thout reasonabl e excuse, contravened any of the
provi si ons of the Ordinance (i ncludi ng any regul ati ons made under t he
Ordi nance) applicable to a safety review officer, he may, by witten
notice -
(a) served on the proprietor or the contractor who
appoi nted the offi cer and a copy thereof served on the
of ficer;
(b) setting out an adequate statenent of the reasons for
t hat belief; and
(c) acconpanied by a copy of section 30,
direct the proprietor or contractor, as the case may be, to appoint
anot her safety review officer -
(i) totake the place of the first-nentioned officer; and
(ii) before the expiry of such tinme being not | ess than 14
days as is specified in the notice.
(2) The proprietor or contractor on whoma noti ceis served under
subsection (1) shall conply with the direction specifiedinthe notice

before the expiry of the tine specified in the notice.
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PART VI

DI SCI PLI NE OF REAQ STERED SAFETY AUDI TORS
AND REG STERED SCHEME OPERATORS

25. Conm ssioner may refer matter to
di sci plinary board

Where the Conmm ssioner -
(a) considers that there is evidence that a registered
safety auditor or registered schene operator -
(i) has failed to conply with any of the
provi sions of the Ordinance (including any
regul ati ons made under the O di nance)
applicableto aregistered safety auditor or
regi stered schene operator; or
(1) has obt ai ned regi stration by fraud or on t he
basi s of inaccurate or m sl eadi ng
i nformation; or
(b) has ceased to be satisfied that the registered safety
auditor or registered schene operator is -
(1) conpetent to be so registered; or
(ii) fit and proper to be so registered,
the Comm ssioner may refer the matter for hearing by a disciplinary

boar d.

26. Disciplinary board pane
(1) The Secretary for Education and Manpower shall appoint
nmenbers to a disciplinary board panel based on the foll ow ng nunbers

and categories -



(a)

(b)

(c)

(d)

(e)

(f)
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not nore than 5 persons from organi zati ons that he
considers represent theinterests of regi stered safety
audi tors;
not nore than 5 persons from organi zati ons that he
considers represent theinterests of regi stered schene
oper at ors;
not nore than 5 persons from organi zati ons that he
considers represent the interests of enployers in the
construction industry;
not nore than 5 persons from organi zati ons that he
considers represent the interests of enployers in
i ndustries other than the construction industry;
not nore than 5 persons from organi zati ons that he
considers represent the interests of enpl oyees in the
construction industry;
not nore than 5 persons from organi zati ons that he
considers represent the interests of enployees in

i ndustries other than the construction industry.

(2) A public officer is not eligible for appointnent to the

di sci plinary board panel

(3) A nenber shall be appointed for a termof 3 years and may

be reappointed at the end of any term

27. Disciplinary board

(1) Wthin 21 days after receipt of notice of a matter fromthe

Comm ssi oner under section 25, the Secretary for Educati on and Manpower

shal | appoint a disciplinary board -

(a)

to hear the matter; and
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(b) consisting of 1 nenber from each category of the
di sci plinary board panel

(2) The nenbers shall elect a chairman from anong t hensel ves.

28. Proceedi ngs before disciplinary board

(1) The chairman of the disciplinary board shall notify the
regi st ered person concerned and t he Conmi ssi oner of the tinme and pl ace
of its hearing into the matter.

(2) The registered person concerned and the Conm ssioner nay
each be represent ed by an agent or | egal representative at a proceedi ng
before the disciplinary board.

(3) A legal adviser may be present at proceedi ngs of the
di sciplinary board to advise the chairman on any | egal matter

(4) Subject tosubsection (5), the disciplinary board shall have
power to regulate its procedures.

(5) The quorumfor a neeting of the disciplinary board shall be

4 menbers of the board.

29. Disciplinary board powers
(1) The disciplinary board may, by notice under the signature
of the chairman -
(a) order a person to attend before the board and give
evi dence;
(b) order a person to produce docunents;
(c) authorize a person to inspect -
(i) any work carried out for the purposes of a
safety audit which has been conducted by a

regi stered safety auditor; or
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(ii) the conduct of a schene.

(2) After concluding its hearing, the disciplinary board nmay
exonerat e t he regi stered person concerned or nay do one or nore of the
foll owi ng -

(a) reprimand the registered person;

(b) <cancel the registration of the regi stered person;

(c) suspend the registered person's registration for a
specified period of tine.

(3) The disciplinary board nay nake any order it thinks fit with
regard to the paynent of costs of the proceedi ngs under this section
and the costs of the Conm ssioner or of the registered person.

(4) The disciplinary board shall give notice in witing of its
decision to the regi stered person concerned and the notice shall set

out the reasons for the deci si on and be acconpani ed by a copy of section

30.
PART VI |
APPEALS AND PUBLI CATI ON OF CANCELLATI ON
OR SUSPENSI ON OF REG STRATI ON
30. Appeal s

(1) A person who is aggrieved by a decision -
(a) of the Comm ssioner to refuse to register the person
or to register a person subject to conditions;
(b) of the Conm ssioner under section 24(1) torequire the
appoi nt ment of another safety review officer; or

(c) of the disciplinary board under section 29(2)(a), (b)

or (c),
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may, within 28 days of being notified by the Commr ssioner or the
di sciplinary board, as the case nay be, of any such deci sion, appeal
to the Adm nistrative Appeal s Board.

(2) A decision requiring the appoi ntnment of another safety
review of fi cer under section 24(1) or cancelling registration under
section 29(2)(b) or suspending registration under section 29(2)(c)
that is appeal ed agai nst under subsection (1) shall be suspended in
its operation as fromthe day on which the appeal is nade until such
appeal is disposed of, w thdrawn or abandoned unl ess such suspensi on
woul d, in the opinion of the Comm ssioner (in the case of that
appointnment) or the disciplinary board (in the case of that
cancel l ati on or suspension) be contrary to the public interest andthe
noti ce of the decision contains a statement to that effect.

(3) Inthe case of an appellant who is or was a regi stered safety
audi tor or safety reviewofficer, the Comm ssioner shall cause witten
noti ce of the determni nation of the appeal by t he Adm ni strative Appeal s
Board, together with a statenment of the decision, to be served -

(a) on the proprietor or contractor of the industrial
undertaking, if known to the Conm ssioner, where the
appel l ant | ast conducted a safety audit or safety
review (whether in whole or in part); and

(b) as soon as practicable after the determ nation.

31. Publication of cancellation or suspension
of registration

Where the disciplinary board cancel s regi strati on under section

29(2) (b) or suspends registration under section 29(2)(c), the
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Comm ssi oner shall cause notice thereof to be published in the
Gazette -
(a) if no appeal is nade under section 30(1), onthe expiry
of the period of 28 days referred to in that section;
(b) if an appeal is made under section 30(1), on the
confirmation, if any, of its decision by the
Adm ni strative Appeal s Board.
PART VII |

M SCELLANEQUS

32. Duty of registered safety auditor,
etc. not to disclose information

(1) Apersonwhoisor was aregisteredsafety auditor or asafety
review officer shall not, except in the circunstances specified in
subsection (2), disclose or giveto another person any i nformati on t hat
has conme to his know edge or into his possession in the course of the
performance of his functions under this Regul ation.

(2) Apersonwhois or was a regi stered safety auditor or safety
review officer may disclose or give any information referred to in
subsection (1) to another person -

(a) for the purpose of the performance of his functions
under this Regul ation; or

(b) pursuant to an order of a mmgistrate or court under
subsection (3).

(3) Wereinany proceedi ngs anagi strate or court consi ders t hat
the justice of the case so requires, the magi strate or court nay order

t he di scl osure or giving of any information referred to in subsection

(1).
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33. Comm ssioner may inspect safety audit, etc.
(1) Subject to subsection (3), the Comm ssioner may inspect -
(a) the conduct of any safety audit;
(b) the conduct of any safety review,
(c) the conduct of any schene (i ncludingany witten or oral
exani nati ons).

(2) Subject to subsections (3) and (4), the Comm ssioner nay,
for the purposes of assessing the performance of a regi stered safety
auditor or safety review officer, conduct a safety audit or safety
reviewin relation to an industrial undertaking in respect of which
the registered safety auditor or safety review officer has conducted
a safety audit or safety review, as the case nay be.

(3) The Comm ssioner shall not exercise his power under
subsection (1) or (2) in such away as to undul y di srupt the operations
of any industrial undertaking or schene.

(4) The Comm ssioner shall not exercise his power under
subsection (2) unless he has given witten notice -

(a) of his intention to exercise the power;
(b) to the proprietor or contractor concerned; and
(c) not less than 14 days before exercising the power.

(5) Were the Comm ssi oner exerci ses his power under subsection
(1) or (2), the proprietor, contractor or schene operator concerned,
shall, w thout charge, afford the Conm ssioner such assistance,
facilities and i nformati on as the Conmi ssi oner nay reasonably require
for the purposes of the inspection, safety audit or safety review

concer ned.
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34. O fences

(1) Aregistered person who contravenes section 3(5) commrits an
offence and is |liable on conviction to a fine at |evel 1.

(2) Any person who contravenes any of the provisions of section
8, 13(1) or (2) or 19(1)(a) or (2) commts an offence and is liable
on convictionto a fine of $200,000 and to i npri sonment for 6 nonths.

(3) Any person who contravenes any of the provisions of section
9(1)(a) or (b), 10, 12, 14, 16(1)(a), 20, 22(1)(a), 24(2) or 32(1)
commits an offence and is |liable on conviction to a fine at |level 6
and to inprisonnment for 3 nonths.

(4) Any person who contravenes any of the provisions of section
9(1)(c) or (d) or (3), 11(1)(a) or (b) or (d), 15, 16(1)(c) or (d) or
(3), 17, 18, 19(1)(b), 21, 22(1)(c) or (d) or (3), 23 or 33(5) conmts
an offence and is |liable on conviction to a fine at |evel 5.

(5) A proprietor or contractor who, w thout reasonabl e excuse,
contravenes section 11(1)(c) commts an offence and is |liable on
conviction to a fine at |evel 5.

(6) Any person who, without reasonabl e excuse, contravenes
section 16(1)(b), 22(1)(b) or 29(1)(a) or (b) commts an offence and
is liable on convictionto a fine at level 6 and to inprisonnent for
3 nont hs.

(7) Any person who obstructs a person authorized under section
29(1)(c) to carry out an inspection referred to in that section, or
who obstructs the Comm ssioner in the exercise of his power under
section 33(1) or (2), commts an offence and is |liable on conviction

to a fine at |evel 5.
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35. Defence
It shall be a defence for a proprietor or contractor charged with
an of fence under section 16(1)(b) or 22(1)(b) in any case where a
reconmendation specified in a safety audit report or safety review
report has not been i nplenented or fully inplenmented to showthat, in
all the circunstances of the case -
(a) it was inpracticable (including econonmcally
i npracticable) toinplenment or fully inplenent, as the
case may be, the reconmendation; and
(b) the proprietor or contractor, as the case nay be, took
adequat e steps to i nprove t he saf ety managenent system
towhichthereport relates inviewof the concernwth

that systemto which the recommendati on rel ates.

36. Power of Conm ssioner to specify forns

(1) Subject to subsection (2), the Conm ssioner may specify the
form of any docunment required under this Regulation to be in the
approved formand the formof such other docunents required for the
pur poses of this Regulation as he thinks fit.

(2) The Conm ssioner's power under subsection (1) shall be
subj ect to any express requirement under this Regulation for a form
whet her approved or otherwi se, to conply with that requirenent, but
that requirenment shall not restrict the exercise of that power in
respect of that formto the extent that, in the opinion of the
Comm ssi oner, his exercise of that power in respect of that formdoes
not contravene that requirenent.

(3) The Conmm ssioner's power under subsection (1) nay be

exercised in such a way as to -
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(a) includeinthe specifiedformof any docunent referred
to in that subsection a statutory declaration -

(i) tobenade by the person conpletingtheform
and

(i) as to whether the particulars contained in
the formare true and correct to the best of
t hat person's know edge and belief;

(b) specify 2 or nore fornms of any docunent referred toin
t hat subsection, whether as alternati ves, or to provi de
for particular circunstances or particul ar cases, as
t he Commi ssioner thinks fit.

(4) A formspecified under this section shall be -

(a) conpleted in accordance with such directions and
instructions as are specified in the form

(b) acconpani ed by such docunents as are specified in the
form and

(c) if the conpleted formis required to be provided to -

(i) the Conmi ssioner;
(ii) another person on behalf of the
Conmmi ssi oner; or
(iii) any other person,
so provided in the manner, if any, specified in the

form

37. Service of notices

A notice (howsoever described) which is required to be served

under this Regul ation, or which may be served under this Regul ation,
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on a person (howsoever described) shall, in the absence of evidence
to the contrary, be deenmed to be so served if -

(a) in the case of an individual, it is -
(i) delivered to him

(i) | eft at his | ast known address for service,
or at his last known place of residence or
busi ness, in Hong Kong;

(iii) sent by post to himat his |ast known addr ess
for service, or at his last known postal
address, in Hong Kong; or

(iv) sent by telex, facsimle transm ssion or
ot her sim | ar nethod to hi mat his | ast known
address for service, or at his last known
postal address, or at his | ast known pl ace
of residence or business, in Hong Kong;

(b) in the case of a company, it is -
(i) given to or served on an officer of the
conpany;

(i) | eft at the conpany' s | ast known address for
service, or at its |last known place of
busi ness, in Hong Kong;

(i) sent by post tothe conpany at its | ast known
address for service, or at its |last known
postal address, in Hong Kong; or

(iv) sent by telex, facsimle transnm ssion or
other simlar nmethod to the conpany at its

| ast known address for service, or at its
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| ast known postal address, or at its |ast

known pl ace of business, in Hong Kong;

(c) in the case of a partnership, it is -

(i)

(i)

delivered, left or sent in accordance with
par agraph (a) in respect of any partner who
is an individual; or

gi ven, served, left or sent in accordance
wi t h paragraph (b) in respect of any partner

whi ch is a conpany;

(d) in the case of a person ("attorney") holding a power

of attorney under which the attorney is authorized to

accept service in respect of another person, it is -

(1)
(i)
(iii)
(iv)

delivered, left or sent in accordance with
par agraph (a) where the attorney is an

i ndi vi dual

gi ven, served, left or sent in accordance
wi th paragraph (b) where the attorney is a
conpany;

delivered, left or sent in accordance with
par agraph (a) in respect of any partner who
is an individual where the attorney is a
partnership; or

gi ven, served, left or sent in accordance
wi t h paragraph (b) in respect of any partner
which is a conmpany where the attorney is a

part ner shi p.
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Consequenti al Amendnents

Adm ni strative Appeals Board O di nance

38. Schedul e anended
The Schedul e to the Admi ni strative Appeal s Board O di nance ( Cap.

442) is anmended by adding -

" 45, Factories and (a) A decision of the
I ndustrial Undertaki ngs Commi ssi oner for Labour
(Saf ety Managenent) to refuse to register a
Regul ation (L.N. per son under section 6 or
of 1999) to register a person under

that section subject to
condi ti ons.

(b) A decision of the
Conmi ssi oner for Labour
under section 24(1) to
require the appoi nt nent of
a new safety review
of ficer.

(c) A decision of the
di sci plinary board under
section 29(2) to reprinmand
a registered person,
cancel the registration of
a registered person or
suspend the registration

of a registered person.”.
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SCHEDULE 1 [s. 4(1)]

ELIG BILITY TO BE REA STERED AS SAFETY AUDI TOR

1. Subj ect to section 3, the person shall -

(a)

(b)

(c)

(d)

(e)

be aregistered safety of fi cer under the Factories and

I ndustrial Undertakings (Safety Oficers and Safety

Supervi sors) Regul ations (Cap. 59 sub. leg.);

have not |less than 3 years' full-tinme experience, in

the 5 years period i medi ately preceding the

application concerned under section 5 of the

Regul ation, in a managerial post responsible for

industrial safety and health matters in respect of an

i ndustrial undertaking;

subj ect to section 2, occupy, at the tinme of the

application concerned under section 5 of this

Regul ati on, the managerial post referred to in

paragraph (b), or a |ike post;

have successfully conpleted -

(i) a schene conducted by a registered schene
operator; or
(ii) before the commencenent of this Schedule, a

schenme recogni zed by the Conm ssi oner for
t he purposes of this Schedul e; and

under stand the requirements under | egislation in Hong

Kong relating toindustrial safety and health natters.

2. The Commi ssi oner may, by witten notice, exenpt a person fromthe

requi renment of section 1(c).
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3. Inthe case, but only inthe case, of an applicati on under section
5 of this Regul ati on made before t he expirati on of 6 nonths i medi ately
foll ow ng the coomencenent of this Schedule, the person shall -
(a) have not less than 18 nonth's full-tinme experience, in
the 3 years i medi ately precedi ng that conmencenent,
i n a manageri al post responsi ble for industrial safety
and health matters in respect of an industri al
undert aki ng; and
(b) have successful |y conpl et ed a schene recogni zed by t he

Comm ssi oner for the purposes of this Schedul e.

SCHEDULE 2 [s. 4(2)]

ELIG BILITY TO BE REA STERED AS SCHEME OPERATOR

1. The schene provi des such theoretical and practical training as
i s necessary to ensure that a person successfully conpletingthe schene
wi | | thereby acquire the conpetence and skills required for conducting
safety audits efficiently and effectively.

2. The schene operat or has, or has access to, the qualifications and

experience which enable the operator to provide that training.
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SCHEDULE 3 [ss. 2(1) & (3), 8,
9(1), 10, 13(1)
& 19(1)]

PROPRI ETORS AND CONTRACTORS WHO ARE REQUI RED
TO HAVE SAFETY MANAGEMENT SYSTEMS

PART 1

1. Acontractor inrelationto construction work havi ng an aggr egat e
of 100 or nore workers in a day working in a single construction site.
2. A contractor in relation to construction work with a contract
val ue of $100 million or nore.

3. A proprietor of a shipyard busi ness having an aggregate of 100
or nore workers in a day working in a single shipyard.

4. A proprietor of a factory having an aggregate of 100 or nore
workers in a day working in a single factory.

5. A proprietor of a designated undertaki ng havi ng an aggr egat e of

100 or nore workers in a day working in a single workpl ace.

PART 2

1. Acontractor inrelationto construction work having an aggr egate
of 50 or nore but less than 100 workers in a day working in a single
construction site.

2. A proprietor of a shipyard busi ness havi ng an aggregate of 50 or
nore but | ess than 100 workers in a day working in a single shipyard.
3. A proprietor of a factory having an aggregate of 50 or nore but

| ess than 100 workers in a day working in a single factory.
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4, A proprietor of a designated undertaki ng havi ng an aggregate of
50 or nore but less than 100 workers in a day working in a single

wor kpl ace.

PART 3

1. Acontractor inrelationto constructi on work having an aggr egate
of 100 or nore workers in aday workingin 2 or nore construction sites.
2. A proprietor of a shipyard business having an aggregate of 100
or nore workers in a day working in 2 or nore shipyards.

3. A proprietor of a factory having an aggregate of 100 or nore
workers in a day working in 2 or nore factories.

4, A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (a) of the definition of
"desi gnat ed undertaking" in section 2(1) of this Regulation, having
an aggregate of 100 or nore workers in a day working in 2 or nore
wor kpl aces.

5. A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (b) of the definition of
"desi gnat ed undertaking" in section 2(1) of this Regulation, having
an aggregate of 100 or nore workers in a day working in 2 or nore
wor kpl aces.

6. A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (c) of the definition of
"desi gnat ed undertaking” in section 2(1) of this Regulation, having
an aggregate of 100 or nore workers in a day working in 2 or nore

wor kpl aces.
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PART 4

1. Acontractor inrelationto construction work having an aggr egate
of 50 or nore but |less than 100 workers in a day working in 2 or nore
construction sites.

2. A proprietor of a shipyard business having an aggregate of 50 or
nore but | ess than 100 workers in a day working in 2 or nore shipyards.
3. A proprietor of a factory having an aggregate of 50 or nore but
| ess than 100 workers in a day working in 2 or nore factories.

4, A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (a) of the definition of
"desi gnat ed undertaking” in section 2(1) of this Regulation, having
an aggregate of 50 or nore but |ess than 100 workers in a day wor ki ng
in 2 or nore workpl aces.

5. A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (b) of the definition of
"desi gnat ed undertaking”" in section 2(1) of this Regulation, having
an aggregate of 50 or nore but | ess than 100 workers in a day worKki ng
in 2 or nore workpl aces.

6. A proprietor of adesignated undertakinginvol ving any one or nore
of the activities specified in paragraph (c) of the definition of
"desi gnat ed undertaking”" in section 2(1) of this Regulation, having
an aggregate of 50 or nore but |ess than 100 workers in a day wor ki ng

in 2 or nore workpl aces.
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SCHEDULE 4 [ss. 2(1) & (3),
8 & 9(2)]

ELEMENTS OF SAFETY MANAGEMENT SYSTEM

PART 1

1. A safety policy which states the conm tnment of the proprietor or
contractor to safety and health at work.

2. A structure to assure i npl enentation of the commtnent to safety
and health at work.

3. Training to equip personnel with know edge to work safely and
w thout risk to health.

4. I n- house safety rules to provideinstructionfor achieving safety
managenent obj ectives.

5. A progranmme of inspection to identify hazardous conditions and
for the rectification of any such conditions at regular intervals or
as appropriate.

6. A progranme to identify hazardous exposure or the risk of such
exposure to the workers and to provide suitable personal protective
equi pnent as a | ast resort where engi neering control nethods are not
f easi bl e.

7. | nvestigation of accidents or incidents to find out the cause of
any acci dent or incident and to devel op pronpt arrangenents to prevent
recurrence.

8. Enmer gency prepar edness t o devel op, comruni cat e and execut e pl ans

prescribing the effective managenent of energency situations.
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PART 2

1. Eval uati on, selection and control of sub-contractors to ensure
t hat sub-contractors are fully aware of their safety obligati ons and
are in fact neeting them

2. Safety comm ttees.

PART 3

1. Eval uation of job related hazards or potential hazards and
devel opnment of safety procedures.

2. Pronoti on, devel opnent and mai nt enance of safety and health
awar eness i n a workpl ace.

3. A progranme for acci dent control and el i m nati on of hazards before
exposi ng workers to any adverse work environment.

4, A progranme to protect workers fromoccupati onal heal th hazards.

Conmmi ssi oner for Labour

8 November 1999

Expl anatory Note
This Regul ation is nade under section 7 of the Factories and
| ndustrial Undertakings Odinance (Cap. 59) and provides for the

foll ow ng -
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(b)

(c)

(d)
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the registration of persons who nay conduct safety
audits (see the definitions of "safety audit” and
"safety auditor” in section 2(1) and the provisions of
Part |1 and Schedule 1);
the regi strati on of persons who may operate schenes to
train persons to be safety auditors (see the
definitions of "scheme" and "schenme operator”™ in
section 2(1) and the provisions of Part 11 and Schedul e
2);
the inmposition, on proprietors and contractors
specified in Schedule 3, of duties to devel op,

i npl enent and mai ntain a saf ety managenent system to
prepare and revise a witten safety policy and to
establish a safety conmmttee in respect of their

rel evant i ndustrial undertakings (see the definitions
of "relevant industrial undertaking”, "safety
managenent " and "saf ety managenent systent in section
2(1) and the provisions of Part |1l and Schedul es 3 and
4);

t he appoi ntment of registered safety auditors by
proprietors and contractors specified in Part 1 or 3
of Schedul e 3, the conduct by the auditors of safety
audits of the relevant industrial undertakings of the
proprietors and contractors, the subm ssion by the
audi tors of safety audit reportstothe proprietors and
contractors and the action to be taken by the

proprietors and contractors on those reports (see the
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(f)

(9)
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definition of "safety audit report"” in section 2(1) and
the provisions of Part 1V);

t he appoi ntment of safety review officers by the
proprietors and contractors specified in Part 2 or 4
of Schedul e 3, the conduct by the officers of safety
revi ews of the rel evant i ndustrial undertaki ngs of the
proprietors and contractors, the subm ssion by the
of ficers of safety review reports to the proprietors
and contractors, the action to be taken by the
proprietors and contractors on those reports and the
repl acenent of safety review officers in conpliance
with a direction by the Conm ssioner for Labour (see
the definitions of "safety review', "safety review
officer" and "safety reviewreport"” insection2(1) and
the provisions of Part V);

the disciplining (including the suspension or

cancel lation of registration) of registered safety
auditors and registered schene operators by a

di sciplinary board appoi nted by the Secretary for
Educati on and Manpower where, for exanple, the
Conmi ssi oner for Labour believes the auditor or
operat or concerned may have contravened provisions
applicable to the auditor or operator (see the

provi sions of Part VI);

appeal s to the Adm ni strative Appeal s Board by persons
aggri eved by certain deci sions of the Comm ssi oner for
Labour or the disciplinary board, and the publication

of a notice where the registration of a safety auditor
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or scheme operator is cancell ed or suspended (see the
provi sions of Part VII); and
the duty of present and former registered safety
auditors and safety review officers not to disclose
i nformation obtained in the course of the perfornmance
of their functions, the power of the Comm ssioner for
Labour to inspect the conduct of, inter alia, safety
audits and safety reviews, and of fences agai nst the
Regul ati on and ot her m scellaneous natters (see the

provi sions of Part VIII).



