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11+ JUNE, 1908.

PRESENT.—

His EXCELLENCY THE GOVERNOR: — SR

FREDERICK JOHN DEALTRY LUGARD,
K.CM.G,CB.,D.SO.

His EXCELLENCY MAJOR-GENERAL
BROADWOOD (Generd Officer Commanding).

Hon. MR E H. MAY, cmG. (Coonid
Secrdary).

HoN. MR. W. REES DAVIES, k.C. (Attorney-
Generd).

Hon. MR A. M. THOMSON (Colonid
Tressurer).

HoN. MR. W. CHATHAM, cm.G. (Director of
Public Works).

HoN MR. E. A. IRVING (Regigrar-Generd).

HoN. CoMMANDER BASIL R. H. TAYLOR, RN.
(Harbour Madter).

HoN. DrR. HO KAI, M.B,CM.,.CM.G.
HoN. SRHENRY BERKELEY, k.C.
HoN. MR. H. E. POLLOCK, K C.

HoN. MR. WEI YUK.

HoN MR. H. W. SLADE.

HoN MR. MURRAY STEWART.

MR. C. CLEMENTI (Clerk of Councils).

Minutes

The minutes of the previous meeting were read,
and confirmed.

FinanceMinutes.

THE COLONIAL SECRETARY, by direction of
H.E. the Governor, laid on the table the report of
the Finance Committee (No. 9) and moved its
adoption.

THE COLONIAL TREASURER seconded and
the motion was agreed to.

The American Flegt.

His EXCELLENCY—Before we proceed with
the busness of the day | propose to read a

telegrgphic  correpondence respecting  the
invitation to the United States Heet to vist

Hongkong which has passed between the Secretary
of State and mysdf. On 1g April | tdegrgphed to
the Secretary of State asfollows
"Propose, if His Mgesty's Government concur, invite
American Hegt to Hongkong."

The Secretary of State replied onthe 8th April:

"Your tdegram of 1s April Invitation will be
communicated to U.S. Government.”

There was a further telegram from the Secretary of
State on 25th April, asfollows:

"Your telegram of 1st April. U.S. Government acoept
invitation."
| telegrgphed again to the Secretary of State on 6th
June

"American Conaul-Generd informs me latet news
from Weashington American Ships of War do not
contemplate vist to Hongkong. See your tdlegram of
April 25th."

The Secretary of State replied on the 10th June, viz,
yesterday:
"U.S. Government regret that it will not be possble

for Hegt to vist Hongkong owing to necessity of
returning home by acertain date”

TheAppropriation Bill.

THE COLONIAL SECRETARY moved that the
Council go into committee on the Bill entitled an
Ordinance to authorise the gpproprigtion of a
supplementary sum of $166,735.85 to defray the
charges of the year 1907.

THE COLONIAL TREASURER seconded, and
the motion was agreed to.

The Bill passed through Committee without
amendment.

Chemigsand DruggigsOrdinance.

THE ATTORNEY -GENERAL—Wi/th regad
to the committee dage of the Bill entitled "An
Ordinance to provide for the Regidration of
Chemigs and Druggists” which was adjourned at
the las medting of Council in order that | might
have an opportunity of conferring with anumber of
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personsin reference to a certain amendment, | may
add that the Principd Medica Officer and mysdif
have arrived & an agreement but the clause needs
to be redrafted. | would, therefore, suggest that the
committee Stage be deferred until next week.

Agreedto.

Public Health and Buildings
Ordinance.

The Council went into committee on the Bill
entitled an Ordinance to amend the Public Hedth
and Buildings Ordinance 1903 and the Public
Hedth and Buildings Amendment Ordinance
1903.

His EXCELLENCY — We adiourned the
condderation of dause 44 a our las meseting of
Council in order that the unofficial members might
have alittle more time to consder the provisons of
the new dause. The amendment in its present form
hed only just been received from the printers
shortly before the Council met, but | understood
that it had been shown by the hon. and learned
member on my left (Mr. Pollock), to the unofficid
members and | had hoped that they would have
had time to gragp its principles They are in brief
that the Government should accept responghility
for dl compensation due to the owner of the house
which is demolished, together with the cost of
demalition, while the owners of the two adjoining
houses should be liable for the cost of making
lateral windows and any dterationswhich might be
necessary to the two inner walsif they required to
be srengthened. They will be reqponsble solely for
improvements to their own property and will incur
no liabilities as regards the other houses | am told
that the proportion of cog fdling upon the
Government and upon the owners respectively
works out a about $5,000 to the Government, as
agang $1,200 to exch of the owners of the
adjoining houses. The Government therefore bear
two-thirds of the cogt of the entire improvement,
insead of one haf as was proposed by the senior
unofficid member in spesking to hisresolution last
June. The Government proportion would be ill
higher if the two inner walls did not require to be
drengthened. | am taking the maximum cogt to the
owner of adjoining houses.

In congdering this scheme | would sk you to do
50 from three different gandpoints. Thefirs is Will
the scheme depreciate property, meke the title
uncertain, and deter invegors and mortgagors?
Assauming the capital spent on the improvement to
be $1,200, if the interest on that sum were added to
the rentd of the property it would no doubt be
viewed as an extra encumbrance, the equivaent of
an additiona ground rent. To meset this objection it
has been proposed thet the owner should have the
option of paying the entire sum a once, or of
carying out the work & his own expense. To this
proposd | have no objection whatever; in fact the
Government would welcome such action. The
owner then, by paying this sum down, obtains an
improvement of more than double the vaue of
what he expends and his houses are legdlly able to
accommodate 42 ingead of 38 persons, and this
increased rental he done derives the advantage of.
It was argued by the hon. member who represents
the Chamber of Commerce that it was drange if
there was such an advantage thet the scheme hed
not been long ago adopted by owners of property.
The Colonid Secretary pointed out in reply thet the
advantage | described could not be obtained until
the dausein the bill which dlowsfor the reduction
of the cubic space per person in rooms opening to
externd ar had been passed. That clause in fact
was amended as part of the present scheme. | dso
pointed out mysdlf that unless the three houses
were in the same ownership it would be very
difficult for the owner of any sngle house to take
action in this direction without the intervention of
Government. It is a the option of the owner to pay
the comparatively smdl sum at once (obtaining in
return increased living space and the improvement
of his property), thereby freeing his title from any
new encumbrance. | think therefore the dause
should recommend itself to owners of property.

The second point of view is: Is this measure
caculated to improve the sanitary condition of the
city? The answer to this question was abundantly
supplied in the speech by the hon. and learned
member on my left (Mr. Pollock) thistimelast year,
and also in the speech of the senior unofficial
member (Dr. Ho Ka) in speaking on hisresolution
in the following debate, and also by the verdict of
the Cubicle Committee.
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All agreed that it was the best scheme yet put
forward from a sanitary point of view, as gpart from
thefinancid and sructurd dde of the question. The
policy of very costly resumptions adopted in the
pas has not been a successful policy. It has
involved the taxpayers of this colony in enormous
sums of money, and asamaiter of fact the property
resumed has for the most part remained on the
hands of the Government. Moreover a resumption
schemeisof necessty avery large scheme and one
which involves an immediate large capital outlay,
whereasthe scheme we are discussing isonewhich
can be done gradualy, block by block as may be
found necessary in any particular locdity. It was
further urged by the hon. member who represents
the Chamber of Commerce (Mr. Stewart) thet the
roof of the third house might become the receptacle
for rubbish thrown from the windows of the
adioining houses. | think it should not be beyond
the resources of the police and of the Police Courts
to ded with this matter by the infliction of fines or
other punishment, nor, | am told, hasit occurred in
those blocks in the Colony which have dready
been built on this principle. It has dso been sad
thet the roof would be certain to lesk. Thet is a
quedtion for the engineers and | am not aware they
have raised it as an objection. Persondly | think a
roof with a very low pitch which would not
obgtruct the light and air from the laterd windows
would best meet the difficulty.

Thethird point of view fromwhich | ask you to
congder thisclause, is Will this schemeinvolve
the Government in aheavy expenditure beyond the
resources of the Colony? | have aready pointed out
it ismuch less codtly than the present dternative of
resumption and that it can be applied piecemed. |
invite your attention to the fact that the clause
reservesto the Governor-in-Coundil theright to put
the scheme into operation or not. It cannot be
forced upon the Government either by an owner
anxiousto secure the improvement of his property
on the one hand, or on the other by the Sanitary
Board anxiousto improve the generd sanitation of
the Colony to an extent which the revenue cannot
bear. | think therefore that the scheme hasmuch to
recommend it from every point of view and | trust
that members of Council will adopt it unanimoudy
in principle, though in detail suggestionswill be
welcome more especially with regard to the

recovery of the cost which fals upon the owner.

HoN. MR. STEWART—Spesking asthe mover
of the regjection of this clause, | desire to make
certain admissions. | admit that | did not fully
gppreciate the extent of the concesson made by the
alteration introduced into it. For that | submit the
Unofficial Members are not to blame. It was not
until the meeting had actualy opened that the new
draft of the clause was passed dong to where | sit,
and alack of comprehengon in understanding of its
contents was entirely excusable under the
circumgtances. The terminology isnot of so smple
an order that he who runs may reed. It istrue that
the concession made in no way affects either the
structural difficulties on which | dwelt, or the
objection which | put forward on sanitary grounds.
Asregardsthe sructurd difficulties| amwillingto
withdraw my objections in view of the frank
acceptation of the Government's responsibility in
the matter of providing againg the attendant risks
—amatter in which the Colonial Secretary has
practically staked the reputation of the Director of
Public Works. And as regards the prospect of the
wellsformed by the demolished upper storiesbeing
treated as convenient receptacles for shot rubbish
by the occupants of the flanking houses, it has been
represented to me that this aspect of the question
will naturaly engage the attention of the Sanitary
Department, for which, under its new executive
head, the Government will be equdly responsible.
But the concession made does affect that aspect of
the question upon which | laid mogt gtress. It does
minimise the objection which | raised to the
introduction of anew and undesirable element of
uncertainty into the conditions of the ownership of
property. | say it minimises the objection. The
element of uncertainty remains, but it is obvious
that a contingent liability to contribute towardsthe
cog of improvementsislessof an objectionthana
smilar ligbility to contribute towards the cost of
improvements and compensation as well. The
degree of objection originally raised, on the score
of the prospectivefinancia effect upon property, to
the scheme as previoudly outlined, was held to
warrant the deletion of the clause, not only in my
opinion, but in the opinion of many who are
recognised as the accredited
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unofficia authorities on quedions reding to
property in this Colony. | understand thet the
opinion of these recognised authorities on property
has undergone cong derable modification asaresult
of the oconcessons made in the matter of
compensgtion, and thet, in their opinion, the
remaning objection is not serious enough to
warrant continued oppodtion to the propos. In
these drcumgances | do not fed judified in
pressng my individud objection to the dause on
this ground. | object in principle to the impodition
of vague and indefinite contingent ligbilities upon
any property of any kind, unlessit can be shown to
be an absolute necessity of the public wefare. | am
not persuaded thet this necessity has been made out.
But | am not prepared to ride my own ideato the
desth. Thisview of the matter is now, | undergand,
shared by my unofficia colleagues. But though we
are agreed about this, we are dso agreed in viewing
with a certain amount of uneasiness the nature and
extent of the power which the clause as it gands
putsinto the hands of the Medica Officer of Hedlth.
However well assured we may fed thet the present
occupants of the offices upon which the
respongbility rests are worthy of our unquestioned
confidence, we cannot commit the community to
indefinite trugt in the future, and 1, for one, think,
and | hope otherswill support mein saying, thet the
public would prefer to have the practicd working
of the dause made subject to public discussion.
Publicity can be obtained for discusson upon it by
reverting to the origind wording of the dause as it
good in the draft of the bill dated 5th May, which
placed the initiative with the Medicd Officer of
Hedth. It was for him to represent to the Sanitary
Board, and for the Sanitary Board, if they approved
of his proposds, to pass on a recommendation in
writing to the Governor-in-Council. There ssemsto
be no good reason why the Government should
seek to throw a vell of secrecy over the reasons
advanced by the Medica Officer of Hedth for the
demalition of insanitary property. | am very ready
to recognise the necessty tha exids for many
kinds of State busness being conducted with the
screcy that can done ensure despaich, but
business of this sort does not seem to cregte any
necessty for ether secrecy or despatch. Of course,
if the Governor-in-Council hed to confess his
ingbility to carry out the recommendation of the

Sanitary Board, owing to the dae of the loca
exchequer, he might concavably prefer the
Executive Council with its dosed doors, as a
confessond box, but | think the community have a
right to be consulted in such acase In such acase
the Governor-in-Council would be able to throw
the responshility back upon the community. He
would merdy have to Sate hisreason and to put the
problem thus for the congderation of the taxpayers
of the Calony: "If you think the work of demalition
aufficiently urgent to judtify me in imposing fresh
taxation, | am willing to impose fresh taxes. It isa
matter for the Colony to decide” Therewould bea
public benefit, inasmuch as it would saddle public
criticiam with the weight of the proposad increase
in the burden of taxation and would be a usgful
means of tegting the Sncerity of any outcry made
for dragic measures Publicity in such matters
should be encouraged. Discusson in such maiters
should be encouraged. And both publicity and
discusson  should be wedcomed by the
Government in al matters in which thar actions
are unhampered by inconvenient orders from
Home. If the Government are prepared to accept
the suggested amendment in the spirit in which the
suggedtion is made, it will be an earnest that the
unofficiad members have not been unduly
confiding in agreaing to withdraw the mation for
the deletion of the dlause. Before withdrawing it we
should like to have a gatement on this point. |
desre to make an advance which will honourably
cover aretredt, but before moving off the ground |
wish to be assured of the amicable intentions of the
Government. (Applause.)

His EXCELLENCY—In reply to the speech
which the member for the Chamber of Commerce
has just made | would say that | was about to
propose to alter the words "Medical Officer of
Hedth" to the"head of the Sanitary Department.” |
assure the hon. member most strongly that the
object of inserting the words "Medica Officer of
Hedth" ingtead of " Sanitary Board" did not arise
from any desire for secrecy; the desrewasto avoid
the possibility of friction. When representations
have been made in the past by the Sanitary Board
to the Governor-in-Council, Snce the meetings of
the Executive Council are not public, the full
reasons for acceptin
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their recommendations have not been understood.
But the Governor-in-Coundl has no dedre for
secrecy, and as the sums which will be required for
resumption would gppear in the Edimates for the
year and would have to be voted by this Coundil,
the matter would then be discussed as publicly as
the Council wished. If the unofficid membersthink
this is not sufficient | should be quite willing to
acoept the amendment proposed by the hon.
member. But | would wish you to congder the
point and meaure your views as to whether
aufficient publicity is not dready ensured by the
fact that any money required for the resumption of
property must gppear on the Estimates for the year
and be voted upon by this Coundl. That would
seem to digpose of the objection thet there would
be undue secrecy.

THE HON. MR. STEWART—May | say | did
not suggest that it was the intention of the new
clause to ensure secrecy, but thet it had the effect of
conceding what was going on from the public, and
| saw no reason for thet.

His EXCELLENCY—Asyou pointed out, such
amatter would not be rushed through in haste. The
formd recommendation would come to the
Government from the Head of the Sanitary
Department and the matter would be discussed a
omelength.

THE HON. MR. STEWART— see an advantage
in giving the representatives of the public who st
on the Sanitary Board, whose specid provinceit is
to ded with these maters an opportunity of
expressng ther views and |etting the public know
what isproposed to be done.

His EXCELLENCY— fully see the force of
your argument, but it was desired to diminate from
thisBill dl posshility of friction. That wasthe red
motivein putting in the words "the Medica Officer
of Hedth," and that he should make the formd
recommendation to the Governor-in-Coundil in the
firg ingance. If it is the unanimous wish of
membersthat the Sanitary Board should beinserted
in place of the Medicd Officer of Hedth or (as |
propose) the Head of the Sanitary Department, the
Government iswilling to do so.

THE HoN. MR. STEWART—FPardon me. Not
instead of, but in addition to the Medicd Officer of

Hedth. We dedre the initiative to come from the
Medicd Officer of Hedth. We dso dedre that it
should be dear that the lag word in the matter
should be with the Governor-in-Council.

HoN. MR. SLADE—tisquiteclesr.

His EXCELLENCY reed the proposed section
1%4a(1).

The section was agreed to asread.

HoN. MR STEWART — It leaves out the
provison for the datement in writing to the
Governor-in-Council.

His EXCELLENCY—Yes We will retain the
words "The Board may apply in writing to the
Governor-in-Council”  who may diret the
demoalition.

THE HON. DR. HO KAI suggested that the
words "and secure' be added after the word
"Hedlth" and thiswas agreed to.

THE HON. MR. POLLOCK —There is an
amendment | want to move on thefirg section. Itis
daed that the compensation shdl be paid by the
Government to the owner. In the event of the
building being subject to a charge or mortgege, |
would like the rights of mortgageesto be protected.

THE ATTORNEY -GENERAL — The
compensation shdl be pad to "such persons’”
leaving it to the owner and those persons to
arange.

THE HON. MR. POLLOCK—We wigh to put it
to whom the money should be paid.

HoN. SR. HENRY BERKELEY—t would be
rather difflcult for the Government to ascertain the
various owners and mortgagees.

THE ATTORNEY -GENERAL pointed out thet
theword "owner" had a definition in the Ordinance
which hed a very generd character indeed, and
added that the suggestion of Mr. Pollock might be
met by leaving out the word "owner™ adtogether.
The arbitrators would award the compensation to
the persons|egdly entitled.
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THE HON. MR. POLLOCK sad it was desrable
that some proviso should beinserted.

HoN. SR HENRY BERKELEY sad that it was
a grious obligaion to impose upon the
Government the duty of ascertaining to whom the
money wasto be paid. It was sefer to dlow the Bill
togand asitwas

HoN. MR STEWART—The owner will haveto
establish hisclam before heis compensated.

HISEXCELLENCY—Yes

THEDIRECTOR OF PUBLIC WORKS—Such

matters usudly pass through the Crown Solicitor
who satisfieshimself asto theright of the parties.

HoN. MR. STEWART—Another argument in
favour of publicity.

His EXCELLENCY —The Government will
satidy itsdf through the Crown Sdlicitor that the
money goesto the proper parties.

THE ATTORNEY -GENERAL — Does the
proposed amendment meet your view?

HoN. MR. POLLOCK—No, | think there ought
to be some reference to the mortgagee or to any

charge upon the property.

His EXCELLENCY —I dont think we can
acoept that regpongbility. Do you wish to pressit to
adivison?

HoN. MR POLLOCK — No. On further
condderation | think it would be better if the
section read "compensation to be pad by the
Government in respect of such buildings™

THE ATTORNEY -GENERAL — The
abitraiors cannot inquire into the rights of
mortgagees.

The amendment was subsequently agreed to.

THE COLONIAL TREASURER moved certain
amendments in section 154 a (2), which were
acoepted, and dlause 44 as amended was pased.

His EXCELLENCY—t is proposed to reped
subsections 1 and 2 of section 69 and subgtitute the
following:

"(2 The Building Authority shall within 28 days of
the submisson of such plans and drawings natify the
person submitting the same or his architect or other
representative of every matter in repect of which such
plans and drawings are not in accordance with the
requirements of this Ordinance and of dl bydaws and
regulaions mede thereunder, and if the Building
Authority does not within such period of 28 days 0
notify any such mater, the building or works shown in
such plans and drawings may be commenced in the
same manner asif the goprova of the Building Authority
hed been recaived: provided that in the event of such
plans and drawings having been withdrawn during such
period of 28 days by the person submitting the same or
by his architect or other representative from the office of
the Building Authority for dteration the said period of 28
days sdl be cdculaed from the date of the find
submission of such plansand drawings

"(3). If the Building Authority shdl within such
period of 28 days notify the person submitting the plans
and drawings or his architect or other representative of
any metter in respect of which such plans and drawings
are nat in accordance with the requirements of this
Ordinance or of any bydaw or regulaion mede
thereunder, and if such plans and drawings shdl be
amended by the person submitting the same or his
architect or other representative, the Building Authority
shdl approve or disgpprove of such amendment within a
period of fourteen days from the time the amended plans
and drawings are deposited with him, and if he shdl not
signify his approva or disgpprova within such period of
14 days the building or works may be commenced inthe
same manner asif the goprova of the Building Authority
had been received.”

It isaso proposed to insart a new sub-section as
sub-section (4) which merely confirmsthe exigting
practice. Itisasfollows—

"(4). All plans and drawings submitted to the Building
Authority and not disgoproved by him under ss. 2 or 3 shdll
be deposited in hisoffice and filed there”

The amendments were agreed to, and the other
sub-sections were re-numbered.

On dause 84, which deds with the question of
apped to the Governor-in-Council,



HONGKONG LEGISLATIVE COUNCIL 69

THE ATTORNEY -GENERAL sad he
undersood that severd amendments would be
moved to that clause. The object of the dause was
to make appeds to the Governor-in-Coundil easy,
and he proposed to insart certain words extending
the section and making it generd. It would dso be
dedrable to add some words in order to ensure thet
those gpped's should not go to the Governor-in-
Council in cases where the matter would go before
a Magidrae, as for ingance the quedtion of
nuisances, which the Ordinance provided should be
dedt with summarily.

THE ATTORNEY -GENERAL read the
dterations he suggested and they were agreed to,
without discusson.

THE HON. SR HENRY BERKELEY sad thet
the effect of the section in giving the right of apped
to the Governor-in-Coundil was to conditute the
Executive Coundl a judicid tribund. Parties who
came before tha tribund ought to have every
fadility for putting their cases fully beforeit. It was
necessry that the gppdlant should know the
respondent's cae and have an opportunity of
answering it when it came before the Governor-in-
Council. It was ds0 necessary that the appdlant
should have time to prepare his case to meet the
cae put fowad by the respondent, and he
suggested thet the dause should indude a proviso
affording the gppelant the time that is necessary
and the information thet is requisite to enable him
to put his case before the Council in such ashape as
will enable the Council to come to a proper
decison. He would move thet a the end of the
clause the words be added:—

"The Clerk of Council shdl give the gppdlant seven
days naotice of the hearing of the apped and shdl &t the
same time furnish the the gppelant with copies of 4l
minutes and documents submitted on behdf of the
respondent for the condgderation of the Governor-in-
Coungil."

THE ATTORNEY -GENERAL sad that the
word "minutes’ would not involve the minutes tha
pased between the Governor and the Colonid

Secretary.

THE HON. SR HENRY BERKELEY replied
that any documents that would be likdy to
influence the Governor-in-Council in his decison
ought to be supplied.

THE ATTORNEY -GENERAL sad that
minutes were privileged. He would suggest "that
al information and documents submitted” should

take the place of the proposed phraseology.

HoN. SR HENRY BERKELEY agreed to take
out theword "minutes.”

THE COLONIAL SECRETARY sid the
Director of Public Works furnished reportsin such
cases It wasthose reportsthat they wanted.

His EXCELLENCY sad he wes afrad the
papers would become too voluminous, and thet the

course proposed would involve unnecessary
clericd work.

THE COLONIAL SECRETARY suggested the
words"evidence and documents.”

Thiswasagreed to.

THE ATTORNEY -GENERAL in moving the
ingertion of a new section 2653, sad there were
certain amendments which he dedred to insert in
the clause and there were other amendments
submitted which he was not prepared to accept.
Where a magidrate is asked to date a casg, it is
dated by the judicid authority himsdlf, and it is
possblethet an ingance might arise asto the actud
point for consderation to the Full Court. The
Governor-in-Council might press a certain aspect
of the case to engage the attention of the Court and
the gppdlant or Building Authority might teke a
different view. In view of any dispute arisng out of
any question on which the Court was asked for
direction the Court should have an opportunity of
tling the cases upon which ther opinionisto be
given.

Hon. SRHENRY BERKELEY sad it wasthe
intention of the Bill that when the opinion of the
Court had been ddivered the Governor-in-Coundil
would act in accordance. That should be dated
clearly, and he would ask the Attorney-Generd to
accept an addition to the clause giving effect to that.

HoN. MR. POLLOCK remarked that it ssemed a
curious procedure to have the opinion of the Court
remitted to the Governor-in-Council.
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The COLONIAL SECRETARY explained that
this procedure was taken from the London
Building Act. The tribund in London congsted of
three experts, who might on their own initiive,
when doubt arose as to a point of law, take the
caes to the High Court, or they might be
compdled by the gppellant to Sate a case for the
High Court. The High Court then remitsthe caseto
thetribund.

THE ATTORNEY GENERAL sad the object
was to get a decison on the subject. The words
read—"The Court shdl remit the mater to the
Governor-in-Council  with the opinion of the
Court." It was perfectly obvious the Governor
would act on the direction of the Court. He thought
the amendment was wholly unnecessary.

HoN. MR. POLLOCK moved an amendment
thet in lieu of the words "shdl remit the matter to
the Governor-in-Council with the opinion of the
Court on the case dated” there be subdgtituted the
words "and shdl have power to enforce such
deemination by mandamus  injunction,
prohibition or other order” The object of this
amendment wasto giveto the Full Court power not
only to give an academic opinion upon a question
of law submitted to it but, if necessary, to enforce
that order in the proper way. It was obvious thét it
was of no use asking the Governor-in-Coundil to
direct acase to be gated for the opinion of the Full
Court unless the Court hed conferred upon it the
necessty power to enforce its  decrees
Notwithganding the explanation of the hon.
Colonid Secretary he thought it was absurd thet a
cax daed shoud be referred back to the
Governor-in-Council.  The procedure to be
followed presupposed that the Governor-in-
Council has taken a certain view upon certain
provisions which the gppdlant disoutes and he asks
that the matter shal come before the Full Court.
From that moment the matter should yanish out of
the jurisdiction of the Governor-in-Coundil entirely.
The Full Court sated an opinion upon the case
dated and he could not see the smdlest reason for
the matter being remitted to the Governor-in-
Coundil.

THE COLONIAL TREASURER asked how a
mandamus would be enforced upon the Governor.

HoN. MR, POLLOCK replied tha the
mandamus would be enforced againg the partiesto
the proceedings.

HoN. SR HENRY BERKELEY sad that in
view of the unwillingness or ingbility of the
Government to accept hisamendment he thought it
was advissble to inset words to secure the
protection of the interests of the gppdlant, and he
conddered that the Government should accept Mr.
Pollock's amendment. Unless some clause of thet
kind were put in giving the remedy suggested by
Mr. Pollock, the dause would become adead | etter.
It was a principle thet the High Court would not
issue a brutum fulmen, would not express an
opinion, would not issue a decree which it could
not enforce, and therefore if the Bill passed in thet
particular shgpe the Court might refuse to exercie
the jurisdiction conferred upon it because it could
not ensure obedience to any judgment it might
ddliver. He thought it would be an easy way out of
the difficulty were Mr. Pollock's amendment to be

adopted.

THE ATTORNEY -GENERAL said he should
like members to consider the effect of the
amendment proposed. In reply to Sir Henry
Berkeley he would say that their reason for not
accepting such an amendment was that they
consdered it unnecessary. He did not wish to cast
any reflection on the suggestion, but if the
amendment were carried it would make the appedl
to the Governor-in-Council afarce. Persondly he
should always advise the Governor-in-Council to
follow theruling of the Full Court. Hedid not agree
with the observations of hishon. and learned friend
as to the attitude which the Court would adopt.
Cases were gated for the opinion of the Court and
the Court could not refuse to exerciseits discretion.
The Ordinance expresdy provided that upon acase
being stated the Court shall give certain adviceto
the Governor-in-Council and shall remit the matter
to the Governor-in-Council. That was according to
statute, and he was quite sure no Court would
refuse to act upon it. What the result might be did
not concern the Court, but the Governor-in-Council.
It was suggested by the mover of the amendment
that the Building Authority being a Government
officia it would be necessary to enforce the order
of the Court by mandamus, but he submitted that
was absolutely unnecessary.
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Sr Henry Berkdey had referred to the dause as
being a dead Itter, but when the Legidature had
imposad duties upon the Governor-in-Council of
an exceptiond nature —he might say without
precedent — congtuting it a court of gpped,
clothing it with legd jurisdiction, it wasidle to say
that the Governor-in-Council would ignore the
opinion of the Court which it hed asked for, or thet
an officd of the Government would not act upon it.
If parties having appeared desired a mandamus or
prohibition againg any of the parties concerned
they had the remedy which thelaw gavethem. The
object of the dause was to ensure that the
Governor-in-Coundil  should have the highest

possible advice on any point of law, and, spesking
for himsdlf, he congdered the amendment whally

UNNecessaYy.

HoN. SR HENRY BERKELEY sad thet if the
Attorney-Generd was of the opinion—which he
would not dispute—thet parties would continue to
have after the passing of that Ordinance theright to
bring any action for mandamus or injunction, the
amendment might be dlowed to drop, and he
would move an amendment a a laer dage
safeguarding the rights of parties to bring actions
for mandamus or injunction under the ordinary
course.

THE ATTORNEY -GENERAL replied that he
had no objectionto that.

Hon. SRHENRY BERKELEY added "nothing
herein contained shal exempt any person from
bringing any action or any other proceeding for
mandamus, injunction or prohibition.”

THE ATTORNEY -GENERAL sad that must
not be taken as interfering with section 269 of the
Principd Ordinance. It mugt not be taken as
limiting the effect of that section.

HoN. SR HENRY BERKELEY sad he did not
wish to do that. The Legidature should leave
nothing in doubt, and that was why he moved this
further amendment. He wished it to be dear that
the Bill did not teke away the rights of the
individual to go to the Court for a mandamus,
prohibition or injunction, and thet the only thing
that shall be taken from him istheright to bring an
action to recover damages agang the officers
protected by the Bill.

HoN. MR. POLLOCK, in reply to the Attorney
Generd, said that the persons whose discretion was
referred to in the Bill induded more then the
Building Authority. It referred to the Sanitary
Board and any other person who had power given
to him under that Ordinance. He did not congder
that his argument had been met asto the absurdity
of referring the matter back to the Governor-in-
Council from the Supreme Court, and he was
afrad he mus ask for a divison upon his
amendmen.

HoN. SR HENRY BERKELEY suggested that
the Attorney-Genera should congder thet when
the Bill became law there would be erected in the
Colony a new tribund acting outsde the common
law in pursuance of dautory powers conferred
upon it. With dl respect to the Executive Coundl,
he was bound to say that thet court would be a
court of inferior jurisdiction. The Supreme Court
was the High Court exercisng juridiction over dl
inferior courts.

THE ATTORNEY -GENERAL sad that the
proposa was to authorise the Governor-in-Coundil
to obtain the decison of the Supreme Court, and it
was presumed by the amendment thet the
Governor-in-Council having asked for it might not
act upon it, and that the Court was to issue a
mandamus to enforce obedience. All he could say
was that he would regard the goped to the
Governor-in-Coundil futile if such acourse wereto
follow.

HoN. MR. POLLOCK sad that was areason for
acoepting hisproposl.

HoN. SR HENRY BERKELEY sad that when
it came to determining the rights of the inhabitants
of the Colony the only proper tribund was the
Supreme Court. What unofficia members desired
was to provide a ssfeguard that the Governor-in-
Council would give hisdecison in accordance with
law. He thought they should require the Governor-
in-Council to act upon an opinion pronounced by
the Supreme Court.

THE ATTORNEY GENERAL asked if the
Spesker could give a precedent for the order of
mandamus or prohibition following on a specid
Ca=dated.
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HoN. SR HENRY BERKELEY replied that
there was no precedent for the decison of a point
of law by the Executive Coundil.

THE COLONIAL SECRETARY sd he
thought they were getting away from the firg
principles. One of the firg principles was to render
the procedure in deding with plans and everything
connected with buildings as easy and oeedy as
possble Tha was one resson why the
Government was not able to accept the principle of
referring questionsin digpute to the Supreme Court.
No doubt legd men thought that the only proper
tribunal was the Supreme Court. He had heard it
daed that among property owners there was no
love for the suggested procedure. The exising
procedure for gpped to the Governor-in-Coundl,
which had given condderable satisfaction, hed
been modified, and in order to amplify it
provisons had been inserted giving the appdlant
and the Governor-in-Council power to seek the
advice of the Supreme Court on points of law. It
seemed to him that the procedure in the dause was
ampler, chegper, more expeditious, and more
efficacious than the procedure suggested by the
amendment.

HoN. MR. STEWART said it seemed to him thet
the objection to embody the principle of the
amendment in the Bill wasasentimentd one.

HoN. SR HENRY BERKELEY sad that the
action of the Executive Coundl as a tribund was
liableto thereview of the Supreme Court.

HISEXCELLENCY sad that the Governor-in-
Council might under the proposad clause be called
upon to seate a case for the Supreme Court wherea
quedtion of law was in dispute. The Governor-in-
Council was not condtituted as alegd tribund, and
legd points would be referred to the Supreme
Court. Clearly the meaning of the section was that
in such a case the judgment of the Supreme Court
would be operdtive.

The divison wasthen taken. There voted:

For the amendment—Hon. Mr. Sade, Hon. Sr
Henry Berkdey, Hon. Mr. Stewart, Hon. Mr.
Pollock, Hon. Mr. We Yuk, and Hon. Dr. Ho Kai.

Againg the amendment—The Harbour Mader,
the Regigtrar Generd, the Director of Public Works,
the Colonid Treasurer, the Attorney Generd, the
Colonid Secretary and H.E. the Generd Officer
Commanding.

The amendment was declared log.
Clause 86 and 87 were then pased.
Ondause 88,

The ATTORNEY GENERAL moved certain
amendments the effect of which, he said, was to
teke away the right to cdam compensation for
damages for loss sugained through the action or
inaction of the Building Authority in his persond
cgpacity on the principle of giving the Building
Authority a like protection to that afforded to the
persons protected under section 269 in dl cases
where he actsbona fide in the exercise of the duties
of hisoffice

HoN. SR HENRY BERKELEY sad it would
be important to bear in mind that there was no
provison made for compensation to be paid by the
Government to any individua who suffered loss by
the act of the Building Authority. It might bewrong:
it might be rignt. There was the fact. The
amendment which he wished to meke later wasto
preserve certain rights to enable persons to enforce
ther rights in other directions than that of
recovering damages againg the Building Authority.

THE ATTORNEY GENERAL replied that
this section was based on the Public Hedlth Act of
1875, the Imperid Act, which lad down the
principle that no action could be brought againg an
officer who acted in the exercise of hisduty, and it
was propased to put the Building Authority herein
the same pogtion as a municipa employee a
home.

HISEXCELLENCY sad that in consaquence of
the new sections 84 and 85 they had now a further
protection. Where anyone was in dispute with the
Building Authority he could apped to the
Governor-in-Counail, and, if on a point of legd
interpretation, could have a case dated for the Full
Court. Surdly that was sufficient protection.

Clause 88 wasthen passed.
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Claue 89 was ddeted as it had been
introduced into the Pharmacy Bill.

Hon. SrR. HENRY BERKELEY proposd a
new clause, number 90, which he understood the
Attorney Generd would accept. Its object wasto
do for the subject wha cdause 271 of the
Principd Ordinance did for the Crown: it
preserved rights. The Attorney Generd had
expresed the opinion, with which he did not
disagree, that the effect of section 269 was to
prevent action being brought againgt any officer
for actsdone bona fide, but if mala fides could be
established they could 4ill proceed againgt him.
He had heard the opinion expressed that if the
Building Authority acted bona fide they might
dill bring an action agang him persondly,
though not in his officid capacity.

THE ATTORNEY -GENERAL sad he did
not think so.

HoN. SR HENRY BERKELEY sad he was
not going to give an opinion on that, nor was it
necessry to do o for present purposes. All he
wished to do was to see thet dl the rights now
possessed by the public were retained, and that
they should be entitled to apped to the ordinary
courts of law. His proviso was that "nothing
herein contained shal exempt any person from
proceedings by way of mandamus, injunction or
prohibition.” If the principle was accepted he
was prepared to accept any dteraion in
phraseol ogy.

THE ATTORNEY -GENERAL sad he might
accept it if the words "subject however to the
provisons of section 269" were insarted & its
commencement.

Hon. SR HENRY BERKELEY sad the
difficulty of accepting those words was due to
the phraseology of section 269 which would
prevent action beng brought. To get an

injunction it was necessary to bring an action.

THEHON. MR. POLLOCK said he congdered
the amendment very necessxy. Suppose an
important building was ddlayed for some months,
serious pecuniary loss would be involved, yet an
action could not be brought againg the Building
Authority because he had acted bona fide
Therefore it became dl the more necessary for
bringing him before the court.

THE ATTORNEY -GENERAL—You have
your remedy now.

HoN. SIR HENRY BERKELEY sad there
should be no objection to redffirming it in the
Bill.

THe COLONIAL SECRETARY sad he
could not seethe object of the amendment.

His EXCELLENCY —The mover of the
amendment saes that he has no wish that it
should operate againg section 269.

Hon. SR HENRY BERKELEY sad the
peculiar phraseology of 269 would prevent an
action for injunction. He did not consder the
proposed dause would affect 269. It was
complementary not antagonigtic. He suggested

"Nothing herein contained shdl exempt any person
from any proceeding by way of mandamus, injunction or
prohibition and this section shal not be construed as
otherwise affecting the provisons of section 269 of this
Ordinance”

His EXCELLENCY— think we had better
reserve further discusson of thisnew dause. Itis
possble that my learned friends may be adle to
arive a a saidactory wording before we meet
again, Snce there is no serious divergence in our
views. The Council will adjourn till Thursday
next.




