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25tH JUNE, 1908.

PRESENT.—

His EBExceLLency THE GOVERNOR — SR
FREDERICK JOHN DEALTRY LUGARD,
K.CM.G., CB., DSO.

His EXCELLENCY
BROADWOOD,
Commanding).

Hon. MR E H. MAY, cma (Colonid
Secretary).

Hon. MR W. REES DAVIES, «c,
(Attorney-Generd).

Hon. MR. L. A. M. JOHNSTON (Colonid
Treasurer).

HoN. MR, W. CHATHAM, cmaG. (Director
of Public Works).

HoN. MR E. A. IRVING (Regigtrar-Generd).

HoN. CommAaNDER BASIL R. H. TAYLOR,
RN. (Harbour Magter).

HoN. DR HOKAI, MB.,CM,CMG.

Hon. SRHENRY BERKELEY, k.c.
Hon. MR. H. E. POLLOCK, k.c.

Hon. MR WEI Y UK.

Hon. MR. H. W. SLADE.

HoN. Mr. MURRAY STEWART,

MR. C. CLEMENTI (Clerk of Councils).

MAJOR-GENERAL
(Generd Officer

Minutes.

The minutes of the previous mesting were
reed, and confirmed.

Papers.

THe COLONIAL SECRETARY, by the
direction of H. E. the Governor, laid on thetable
"The Annuad Report on the Hongkong
Volunteer Corps for the year ending April 1<,
1908."

Financial Minutes.

THE COLONIAL SECRETARY, hy
direction of H. E. the Governor, lad on thetable
Fnancid minutes Nos. 29 and 30, and moved
that they be referred to the Finance Commiittee.

Finance Committea

THe COLONIAL SECRETARY, by
direction of H. E. the Governor, laid on thetable
the report of the Finance Committee (No. 10).

THE COLONIAL TREASURER seconded,
and themotion was agreed to.

Public Health and Buildings Ordinance.

THE ATTORNEY -GENERAL moved tha
the Council go into Committee on the Bill
entitted an Ordinance to amend the Public
Hedth and Buildings Ordinance, 1903, and The
Public Hedth and Buildings Amendment
Ordinance, 1903.
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THE COLONIAL SECRETARY seconded,
and the motion was agreed to.

THE ATTORNEY -GENERAL—In reference
to cdause 85 Your Excdlency informed the
Committee a the lagt gtting thet a letter from the
Chief Judtice had raised pointsin regard to the Bl
which reguired congderation. The representations
of the Chief Judtice were to the effect thet, whilst it
IS sought to place the duty on the Court to hear and
determine quedtions of law aisng on a specid
case dated by the Governor-in-Council, there was
no provison contained in the Bill requiring the
decison of the Court to be enforced or given
effect to. The Government, after giving full
condderation to the matter, propose to insart
expresswordsin the Bill to meat the point, but we
further propose to limit the power of Sating acase
by the Governor-in-Council to such quedions of
law as the Governor-in-Council may, in his
discretion, direct, and to amend the dause in o far
as directory words are concerned, that isthe words
requiring the Governor-in-Council to dete a case
if required by the gppdlant. In clause 84 words
will beinserted to expresdy preserve the Common
Law remedy, dthough, as | have hitherto Sated, |
regard them as unnecessary. Also in dause 88 the
rights by mandamus or injunction will be
expresdy preserved. The effect will be thet dl the
common law remedies will be preserved and thet
the right of gpped to the Governor-in-Council will
be given on dl points with a power in the
Governor-in-Coundll to date a case for the
opinion of the Full Court, and when the Governor-
inCoundl invites on his own initiative, the
opinion of the Court there is nothing objectionable
or unreasonablein providing, if it is so desred, for
the finding of the Court to be acted upon.

HoN. MR. POLLOCK—With regard to what
has fallen from the hon. and learned Attorney
Generd | think it isdesirable that the letter of the
Chief Justice should belaid onthetable. Asit has
been quoted by the hon. Attorney Generd in his
speech, it would be more satisfactory if the
Council had thewholeetter beforethem. The hon.
Attorney General adopted an unusual coursein
taking clause 85 before 84. | venture to suggest it
would be desrable to dedl with clause 84 before
we deal with 85. | take it the clauses were put
together for the purpose of showing the genera
nature of the proposal put forward by the

Government. Asregards 84 | have an amendment
to move and | have another with regard to clause
85. | take it these amendments will be put
s e p ar at e | y ?

THE ATTORNEY -GENERAL — 1 only
explained to the committee what the coursewas

HoN. MR. POLLOCK—With regard to clause
84 | would suggest that a dlause be inserted to
come before the proviso which | undersand the
Attorney Generd intends to move. It is to the
effect that the expression "discretion” as used in
this section shdl indlude an expression of opinion
by the Boad or by any person to whom
discretionary power isgiven as aforesaid asto the
meaning of any provison of this Ordinance. The
main object in moving this amendment isto make
it quite clear thet the discretion which isreferred to
in this section—and | understand the Government
are willing thet parties shdl be a liberty to apply
to the Supreme Court on a point of lav—should
refer to quegtions of fact as wel as matters of law.
| hope, Sr, the Government will accept this
amendment. | think it is in accordance with the
principle of the Bill. Before the Attorney-Generd
proposed to add the present proviso, | think he
intended "discretion” to cover points of law as
well asquedionsof fact.

THE ATTORNEY -GENERAL— cannot see
how it amplifiesthe section.

HoN. MR. POLLOCK—It amplifies the section
in the way | have been endeavouring to explain
during thelast ten minutes

THE COLONIAL SECRETARY—It ssemsto

me the amendment you want to make isto dause
85.

HoN. MR. POLLOCK—It is an anendment to
dauxe 84

HoN. SR HENRY BERKELEY—It seemsto
medl my learned friend desires can be obtained
in the proviso which the Attorney-General
proposes to add to the end of the clause. That
proviso empowers any person to apply to the
Supreme Court for "mandamus, injunction,
p r oh i biti on,
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al of which include gpplications on questions of
law. No question of law can arise otherwise than on
one of these threeorders.

HoN. MR POLLOCK—I certainly intend to
pressmy amendmern.

THE ATTORNEY -GENERAL —You dont
propose to Sate acase on aquestion of fact?

HON. MR. POLLOCK—Yes

THE ATTORNEY -GENERAL— cannot see

how this carries the section in the dightest degree
further. Thewordsare o very generd.

HoN. MR, POLLOCK— cannot consent to it

being handed down to poderity that | was the
author of thishit of work.

The COLONIAL SECRETARY —The point
you aretryingto get & isareedy covered.

HoN. MR. POLLOCK — There might be
inaction or indecison and the whole thing might be
hung up. It is rather difficult, | admit, to frame an
amendment.

THE COLONIAL SECRETARY—There mugt
be adecison oneway or the other. There may be a
plan submitted to the Building Authority who says
—-According to my reading of the section it is
proper. The other man saysiit is not proper. If the
man is dissidfied he thereupon takes it to the
Governor-in-Coundil. The section has been fully
conddered by this Council, and the hon. member
who quegtions it cannot draft an amendment to
satisfy himsdif. | think the section ought to stand.

HoN. MR. POLLOCK— would move that the
words "or inection” be insarted after "action” and
"expresson of opinion” after "decison” The
Building Authority may say —This is my view.
The other man may say—This is my view. The

Building Authority may decline to give a definite
opinion oneway or ancther.

HISEXCELLENCY—He hasto do so withina

specified time under dause 69. Do you wish to
press your amendment to adivison?

HON. MR. POLLOCK—Yes

THE ATTORNEY -GENERAL—The agpped
must be from some decigon.

HoN. MR. POLLOCK— am not going to be
bound down by the technicd use of the word
"decigon.”

The moation was put to a divison, and HIS
EXCELLENCY dedared that the Noeshad it. Hon.
Mr. Pollock was the only one to support the
amendmert.

HoN. MR. POLLOCK — There is another
amnendment to dause 84.

THE ATTORNEY -GENERAL—I move to
leave out the words in that clause "such order shdll
be find for al intents and purposes™ The object of
that is tha when a point has been rased, it is
possble that the words might be condrued as
affecting the subsequent clause which gives powers
to the Governor-in-Coundl to Sate a gpecid case.
The two clauses are intended to be reed together,
and the object isto get mechinery to give effect to
the decison of the Governor-in-Council whether it
be based upon the order of the Governor-in-
Council direct or whether it be based upon the
direction obtained from the Supreme Court on the
Soecia case Sated.

Hon. SR HENRY BERKELEY moved that the
wordsin line 22 "deemed expedient” be sruck out
and theword "just” subgtituted.

Agreedto.

THE ATTORNEY -GENERAL moved the
following proviso to dause 84: "Provided that
nothing herein contained shal be deemed to
prevent any person from applying to the Supreme
Court for a mandamus, injunction, prohibition or
other order instead of gppeding to the Governor-in-
Council under thissection.”

Agreedto.

THE ATTORNEY -GENERAL—I move in
clause 85 that on line 4 the words "and shdl & dl
timesif requested by the gppellant” be ddeted.
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HoN. MR. POLLOCK— am strongly opposed
to this amendment. When the Bill was origindly
drafted this clause provided that the Governor-in-
Council should date a case. Wel, Sir, after some
discusson the Government agreed tha the
appdlant shal have power to require a cae to be
dated. Now for some reason which | am unable to
fathom it is proposad to take away the right of an
appd lant—which we understood was conceded to
him—of asking the Governor-in-Coundl to date a
caze. It s|ems to me tha this amendment is of a
mod retrograde character, and | have not heard a
sngle word by any member of the Government
why these words should be omitted. | cannot
conceive why an gppdlant should not have equa
right when the Governor-in-Council has power to
dae a cae of asking that a case should be daed
for the opinion of the Full Court. | undergand the
Government were of opinion in the firg indance
that paties might be disposed to go to the
Governor-in-Council  rather than to rush into
litigetion, but now the gppdlant will have no say in
the maiter of whether the Governor-in-Council
directs a case to be dated. | cannot see any reasons
why these words should be ddeted. | do not
suppose that the deetion is in any way connected
with the subsequent amendment to be proposed by
the Attorney-Generd to clause 85. | drongly
protest againg this extremey retrograde movement
by which it is proposed that the Government
should withhold the concessons granted of
alowing the gppdlant to require acaseto be stated.

THE ATTORNEY -GENERAL—Undoubtedy
the deletion of the words will somewhat minimise
the origind proposd. Stll the discretion in the
Governor-in-Councl is absolute. Spesking for
mysdf as the legd adviser of the Governor-in-
Coundil, if | were stidfied that an gppdlant had
aufficient grounds to leave any reasonable doubt as
to the condruction of the Satute | should have no
hegtation in advisng the Governor-in-Coundl to
acquiesce in the application of any gppdlant to
dae a cae When the words were origndly
inserted they were not accompanied by the express
words to which | have taken exception, requiring
the Governor-in-Council to give effect to the
direction of the Court.

HoN. MR. POLLOCK—With dl due deference,

the Attorney-Generd has not answered my point. It
is not the discretion which he himsdf would
exercise, but whether the other incumbents of the
office would uphold the public right. That iswhy |
condder it necessary that this sentence which has
been acquiesced in by the Government should
reman in the Bill. | mus press this metter to a
divison.

HoN. SR HENRY BERKELEY— don't see
any necessity, in view of the concessions made by
the Attorney-Generd, for retaining the words. A
person who goes to the Governor-in-Council
should be prepared to abide by the decison of that
body. 1t will multiply litigation to leave in these
words, and | think my learned friend should be
content with the concessons mede in the matter.

Hon. MR POLLOCK —| mugst ask for a
divison.

On adivision being taken there voted—

For the amendment—Hon Sir Henry Berkeley,
Harbour Mader, Regidrar-Generd, Director of
Public Works Colonid Treasurer, Attorney-
Generd, Colonia Secretary and H. E. the Generd
Officer Commanding.

Againg—the Hon. Mr. Murray Stewart, Hon.
Mr. Pollock, Hon. Mr. Wei Yuk, Hon. Dr. HoKal.

The amendment was therefore carried by eight
votesto four.

An amendment by the Attorney-Generd thet the
words"who shdl give effect to the finding" should
be subsituted for "with the opinion” was agreed to.

THE ATTORNEY -GENERAL moved a new
section, 265b. The Committee would remember
that they had ddeted the words in the proviso to
clause 84 "such order shdl be find for dl intents
and purposes.” It was proposed that "an order of the
Governor-in-Council on an gpped dhdl be find
and may be enforced by the Supreme Court asif it
hed been an order of that Court." This was basad
upon the Imperid precedent. It was desrable to
have proper machinery in order to enforce the order
of the Governor-in-Council.
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HoN. MR, POLLOCK—Suppose there is a
reference to Full Court, what then?

Hon. SR HENRY BERKELEY — The
Governor will nat give his decison until the
matter has been dedt with by the Full Court. If
the appelant goes to the Governor-in-council
the decison shdl be find, and if he dects to
goped esewhere the decison will likewise be
find.

HoN. MR, POLLOCK — Supposing the
Governor has cometo adecison?

Hon. Dr. HO KAI—Thenthereisno need to
refer to the Full Court.

The dause wasthen passed.

A proviso by the Attorney-cenerd to be
inserted at the end of the dause was passed as
follows. "and by the addition & the end thereof
of the words. Provided tha nothing herein
contained shal exempt any person from any
proceeding by way of mandamus, injunction or
prohibition."

Other amendments of a verbd nature were
dedt with.

The ATTORNEY -GENERAL moved to
add to the preamble a the end the words "and to
make better provison for the preservation of the
public hedth."

Agreed to.
Chemigsand DruggistsOrdinance
THe ATTORNEY -GENERAL proposed the
third reading of the Bill entitted An Ordinance

to provide for the regigration of Chemists and
Druggists and to regulate the Sale of Poisons.

The COLONIAL SECRETARY seconded
and the bill wasread athird time.

The Councll
Thursday.

was adjourned till next

FINANCE COMMITTEE.

A meeting of the Finance Committee was
hedd immediady after the Council. The
Colonid Secretary presded. The following
voteswere passed:

The Governor recommended the Coundl to
vote a sum of One hundred Dallars ($100) in
ad of the vate, Colonid Secretary's Department
and Legidaure, Other Chages Hansad

Reports.

The Governor recommended the Coundl to
vote a sum of Seven hundred and forty-five
Ddllars ($745) in ad of the vote, Obsarvatory,
Persond Emoluments, for the following items:

5th Grade Computer, ($480 to $660) by

R SOF 010107 1)) JOOO $505

Allowances for night duty to two 5th-
Grade COMPULELS.......ceeeeeereerreeesneenn. 240
Totd.....ccoerennes $745




