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Clerk to Committee on Members' Interests

:  All Members of the Legislative Council

Committee on Members' Interests

Advisory Guidelines and
the Procedure for handling complaints

Members were earlier invited to give views on, and also attend a

meeting of the Committee on Memibers' Interests ("CMI") for, the following two '
draft documents:

2.

"Advisory Guidelines on Matters of FEthics in relation to the
Conduct of Members of the Legislative Council of the Hong Kong
Special Administrative Region in their capacity as such”
("Advisory Guidelines"); and

"Procedure for the Committee on Members' Interests for handling
complaints received in relation to the registration or declaration of
Members' interests or Members' claims for reimbursement of
operating expenses or applications for advance of operating funds"
("Procedure for handling complaints"). ‘

- Three Members attended the CMI meeting held on 2 January 2009

and expressed their views. CMI decided at the meeting that subject to views
received by the deadline for submission of views on 12 January 2009, the above
two documents should be adopted and issued to all Members for their

information.

(On expiry of the aforesaid deadline, a total of 12 Members

replied that they agreed to the two documents or had no view.)  Pursuant to
that decision, the two documents are set out in Appendices I and II respectively.



3. CMI also considered that the term "EfEfZ#E" (i.e. the Chinese
version of the term "ethics”) used both in Rule 73(1)(d) of the Rules of
Procedure, under which the Advisory Guidelines were issued, and in the title of
the Advisory Guidelines, should be replaced. Arrangement is being made to
amend the aforesaid rule and then the Advisory Guidelines.

4. Regarding the Procedure for handling complaints, CMI decided
that a number of issues (e.g. whether anonymous complaints should be handled
by CMI under certain circumstances, whether the Member under complaint
should be informed if CMI decided not to handle a complaint etc.) should be
examined further. In this connection, all Members would be invited to join the
relevant discussions at the future meetings of CMIL.
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Appendix I

Advisory Guidelines on Matters of Ethics
in relation to the Conduct of Members of the Legislative Council
of the Hong Kong Special Administrative Region
in their capacity as such

(Issued by the Committee on Members' Interests under
Rule 73(1)(d) of the Rules of Procedure of the Legislative Council)

1. A Member should ensure that his conduct must not be such as to bring
discredit upon the Legislative Council ("the Council”).

2. A Member should conduct himself in such a way as not to place himself in a
position which may be contrary to the generally assumed standard of
conduct expected of a Member of the Council. When deciding whether to
engage in activities of a commercial nature such as advertisement activities,
Members should accord due consideration as to whether the nature and
contents of such activities might be regarded as not in keeping with the
position or prestige of a Member of the Council and thereby bringing
discredit upon the Council.

3. A Member should adhere to the spirit and the letter of any rules or
regulations made by the Council, its committees or subcommittees, or the
President for the regulation of the practice and procedure of the Council, its
committees and subcommittees, or Members' behaviour in their conduct of
the business of the Council.

4. A Member should not, in his capacity as such, seek to influence another
person to further the Member's private interest.

5 A Member should not take advantage of, or benefit from, information that is
obtained in his capacity as a Member of the Council and which is not

generally available to the public.

6. A Member should ask for information only about matters of public interest
and should not seek information for private or personal interest.

7 A Member should ensure that the personal information (e.g. qualifications)
he provides to the Council (including the Legislative Council Secretariat) is

correct and true.

January 2009



Appendix I

THE PROCEDURE OF
THE COMMITTEE ON MEMBERS' INTERESTS
FOR HANDLING COMPLAINTS RECEIVED
IN RELATION TO THE REGISTRATION OR
DECLARATION OF MEMBERS' INTERESTS OR
MEMBERS' CLAIMS FOR REIMBURSEMENT OF
OPERATING EXPENSES

January 2009



The procedure of the Committee on Members' Interests
for handling complaints received
in relation to the registration or declaration of Members' interests or
Members' claims for reimbursement of operating expenses

D

)

3)

Upon receipt of a written complaint by the Committee on Members' Interests ("the
Committee™) from a Member or a member of the public (hereinafter referred to as "the
complainant") about the registration or declaration of interests of a Member or a
Member's claims for reimbursement of operating expenses (hereinafter referred to as
"the Member under complaint"), the Clerk to the Committee ("the Clerk") shall
forthwith contact and verify the identity of the complainant. The Clerk shall then
distribute the complaint in the form of a confidential document to members of the
Committee ("members") and he shall ask the Chairman of the Committee ("the
Chairman") to decide within two working days whether a meeting on the matter should
be held (in the event of the absence of the Chairman from Hong Kong or the Member
under complaint being the Chairman, the Clerk shall seek instruction from the Deputy
Chairman; the same principle shall apply in subsequent paragraphs). If a complaint
(i) is made by an anonymous or unidentifiable person or by a person who cannot be
contacted, or (ii) is made against a former Member, or (iii) is about a Member's act(s)
or omission(s) which allegedly took place seven years or more prior to the date of the
complaint, the Chairman shall instruct the Clerk to circulate the complaint to other
members in the form of a confidential document for information. However, the
Committee will not consider the complaint.

In deciding whether a meeting should be held to consider the complaint received, the
Chairman may consider not to hold such a meeting for the following reasons:

(a) the complaint is not related to the registration or declaration of a Member's
interests, or a Member's claims for reimbursement of operating expenses;
(b) the complaint is merely based on speculations, inferences or unfounded
~ judgements;
(c) the complaint involves substantially repeated allegations which have already
been dealt with by the Committee, except where fresh evidence has been
produced; or

(d) other reasons he deems appropriate.

If the Chairman decides that the Committee should meet, he shall instruct the Clerk to
arrange for the first meeting to be held within the next seven working days to consider

the complaint.
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If the Chairman decides not to hold such a meeting and conveys to the Clerk his
decision as well his reasons for making such a decision, the Clerk shall inform other
members of the Chairman's decision and his reasons. If any member indicates
disagreement with the decision in writing, the Clerk shall, by way of a circular, ask the
members to forward replies to him within three working days on whether a meeting
should be held to consider the complaint. In the event that the Clerk receives replies in
which the majority of members indicate their support for holding a meeting, he shall
ask the Chairman to fix the date, the time and the venue for the meeting. The first
meeting shall be held within the next seven working days.

If the Chairman makes a decision of not holding a meeting and the Clerk does not
receive replies from a majority of members indicating disagreement with this decision
after the expiry of the three-day deadline since the issue of the circular, the Committee
will not take any further action on the complaint.

(6)
(7)

(&)
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The Committee may hold a meeting or a series of meetings to consider the complaint.
The purposes of such meetings are:

(i) To ascertain the subject of the complaint and the provisions of the Rules of
Procedure relevant to the allegations in question; and

(i) To gather information relevant to the complaint and the allegations in question,
such as the dates, amounts of money (if any), persons involved, etc. Such
information should not include media reports, information provided by
anonymous persons and speculations, inferences or judgements made by
individuals. '

In considering a complaint relating to a Member's claims for reimbursement of
operating expenses, the Committee shall, in addition to any other matter that the
Committee may consider relevant, have regard to the provisions of the Guide for
Reimbursement of Operating Expenses for Members of the Legislative Council.

The Committee may invite the complainant to attend a meeting(s) to provide
information. The Committee may also invite the Member under complaint to attend a
meeting(s) to give explanations, and provide information. At the time of making the
invitation, the Committee shall inform the Member under complaint that if he refuses
to attend such meeting(s) or refuses to answer questions of the Committee at such
meetings, the Committee may invoke the powers under the Legislative Council
(Powers and Privileges) Ordinance (Cap. 382) to order him to attend before the
Committee, and to give evidence or to produce documents, and may cause him to be
examined on oath.




(10)

(11)

(12)

In attending before the Committee, the Member under complaint may be accompanied
by a maximum of three persons for the purpose of giving him assistance or advice.
These persons may include legal adviser(s) and they may be different persons for
different meetings of the Committee. Yet, the Member under complaint must answer
questions, give explanations or provide information himself. The accompanying
person(s) is(are) not allowed to address the Committee.

If the Member under complaint admits all the allegations at this stage, and the
Committee is of the opinion that it is able to determine whether the complaint is
substantiated and decides that an enquiry is not necessary, the Committee shall report
to the Council and make a recommendation as to a sanction to be imposed on the
Member under complaint.

The Committee may decide not to proceed with an investigation if it is of the opinion
that the complaint is not substantiated.

(13)

(14

(15)

If the Committee decides to conduct an investigation into the complaint, the
Committee shall instruct the Clerk to convey the decision to the complainant and the
Member under complaint and to provide the Member under complaint with
information received in relation to the complaint.

In the course of conducting an enquiry, the Committee may, in accordance with section
9(1) of the Legislative Council (Powers and Privileges) Ordinance (Cap. 382), order
any person to attend before the Committee and to give evidence or to produce any
paper, book, record or document in the possession or under the control of such person.
At such a hearing, the Committee may cause witnesses to be examined upon oath. The
Committee may ask the complainant, the Member under complaint and other persons
to confirm upon oath the information and statements they have provided at previous

meetings.

The Member under complaint shail have the right to give explanations, make
clarification and provide information on the subject of the complaints and the related
matters. In attending before the Committee, the Member under complaint may be
accompanied by a maximum of three persons for the purpose of giving him assistance
or advice. These persons may include legal adviser(s) and they may be different
persons for different meetings of the Committee. Yet, the Member under complaint
must answer questions, give explanations or provide information himself. The
accompanying person(s) is(are) not allowed to address the Committee.




(16)

If, during the preliminary consideration or the investigation stages, the Committee has
come to the knowledge that the complaint or related matters is/are being investigated
by a law enforcement agency, or is/are relating to a case pending in a court of law, the
Committee may suspend its investigation until the conclusion of the investigation by
the law enforcement agency or the legal proceedings.

(17

(18)

(19)

(20)

If the Committee decides that there is sufficient evidence to substantiate a complaint, it
shall inform the complainant and the Member under complaint of its decision.

Upon receipt of the Committee's notification of its decision that the complaint is
substantiated, the Member under complaint may make a request in writing to the
Committee for a review of the decision within the next seven working days, and he
may submit written statements and provide any other information which is unavailable
at hearings held earlier. Upon receipt of the written request for a review of the
Committee's decision from the Member under complaint, the Chairman shall instruct
the Clerk to arrange for a meeting to be held for such purpose within the next seven
working days to hear the explanation made by the Member under complaint and to
review its earlier decision. '

If the Committee is of the opinion that the complaint is substantiated, or it is still of the
opinion after the review that the complaint is substantiated, the Committee shall
present a report to the Council on the complaint, in which the evidence and its opinion
should be set out. The Committee may also make a recommendation to the Council as
to a sanction to be imposed on the Member under complaint under Rule 85 of the Rules
of Procedure. In considering whether or not to recommend a sanction, or what
sanction to recommend, the Committee shall take into account whether the failure of
the Member under complaint to comply with the relevant rule(s) of the Rules of
Procedure was due to an honest mistake on his part.

If the Committee is of the opinion that the complaint is not substantiated, it shall
convey the decision to the complainant and the Member under complaint. The
Committee may decide whether it should submit a report on this to the Council. If the
Committee decides not to submit a report on this to the Council, members or any other
person must not disclose any information regarding the complaint, except the evidence
taken before the Committee and documents presented to it during meetings of the

Committee held in public.






