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1. Introduction

1.1 In recent years, the local community has been concerned about the
impact of high private housing rental costs on low-income tenants." There
are increasing suggestions for the Government to re-introduce tenancy control
in Hong Kong, notwithstanding the complete removal of tenancy control
in 2004 and the negative stance iterated by the Government against
re-introducing the control measures.> Against this, the Panel on Housing has
requested the Research Office to study the impact of introducing tenancy
control measures. This information note studies (a) the current situation of
local leasing market; (b) the intended effects of tenancy control measures and
issues of concerns over these measures; (c) historical development of tenancy
control in Hong Kong; and (d) tenancy control in selected places.?

2. Current leasing market in Hong Kong

2.1 There were 2.51 million households in the first quarter of 2017, of
which 53.2% lived in private permanent housing and 31.0% in public rental
housing ("PRH") of the Hong Kong Housing Authority and the Hong Kong
Housing Society.* Among those households living in private permanent

! See, for example, South China Morning Post (2016), { (£ % ) (2015), ( & it & Sk 7 & ) (2015),
(& vk & B % Wk & ) (2017) and A % BE JF A % 5% R 5t &) ) (2013).

See, for example, Transport and Housing Bureau (2014) and GovHK (2017). According to GovHK (2017),
"[e]lmpirical findings, both local and overseas, suggest that tenancy control measures often lead to an
array of unintended consequences, including those detrimental to the tenants whom the measures seek to
assist...[T]lhe Government considers that introducing tenancy control measures under the current tight
housing supply situation will be counter-productive and will not be in the interest of the inadequately
housed households and the general public."

Tenancy control may apply to both residential and non-residential properties, and this information note
confines the study to residential properties only.

There were another 15.1% of households living in subsidized home ownership housing and 0.7% in

temporary housing.



housing, some 28% or 374 500 were sole tenants occupying the whole quarters
they rented. As such, about 46% of households in Hong Kong were living in
public and private rental housing in the first quarter of 2017.

2.2 The Hong Kong Housing Authority's long established policy is to set
the PRH rents at affordable levels, with the maximum rental increase capped
at 10% under the Housing Ordinance (Cap. 283). In addition, PRH rent
reviews are conducted every two years and the rental adjustment mechanism
is based on changes in tenants' overall household incomes. In contrast to
PRH, the private residential rental market is governed by market forces with
rental levels determined by the negotiations between landlords and tenants.
The subsequent rental adjustment and renewal/termination of tenancies are
subject to the mutual agreement according to the terms of the tenancies or as
agreed between the parties.

2.3 As a result of the above, tenants living in private rental housing are
faced with greater pressure of rising rent than their counterparts in PRH. This
is particularly the case in recent years, as the tight housing supply has boosted
the flat prices and people unable to buy homes of their own have been forced
into the leasing market. The resulting tightening of demand-supply balance
in the leasing market has inevitably pushed up rents in private residential
market. Low-income tenants are more vulnerable to a rising leasing market,
and they have been complaining about (a) rising rent burden; (b) housing
conditions of sub-divided units ("SDU"); and (c) long waiting time for PRH.’

Rising rent burden

2.4 Hong Kong has experienced an almost uninterrupted rise in flat prices
over the years. Tight supply of new residential flats, combined with strong
end-user and investment demand, and fuelled further by the environment of
low interest rates since 2009, have resulted in successive increases in flat
prices over the past decade. Alongside with the surge in flat prices, the
private residential rental market has persistently on the rise during the period.

2.5 Reflecting the rising residential property market, average flat prices
surged by 176.4% during 2007-2016. Overall flat rentals rose by 65.2% over
the same period, with the increase being more pronounced for small- and
medium-sized flats (71.3%) than large flats (22.7%). However, the median

° See ( R VERIE M EE LA ) (2017)and ( B E EL [ 4H 4% #5 21 &) (2016).



monthly household income has only increased by 42.9% during 2007-2016,
reflecting the burden of rising rent on general households. Those households
which earn below average incomes are the most affected by rising rents, as the
bottom three deciles (i.e. the households with the lowest 30% of incomes)
living in private housing spent a high of 46% of their monthly household
income on rental payment in 2016.

Housing conditions of sub-divided units

2.6 According to a survey conducted by the Census and Statistics
Department in 2015, there were 87 600 households or some 200 000 people
living in SDUs.®  The average area per capita for all persons living in SDUs was
a mere 5.8sgm (or 62.4sqft). Apart from the small living space, rental
affordability is another concern for households living in SDUs. In 2015, the
median monthly rental payment of SDU tenants increased by 10.5% over
a year earlier, higher than the 5.9% increase in their monthly median
household income. The difference resulted in an increase in their median
rent-to-income ratio from 30.8% to 32.3%. Added to this, there were also
reported cases about some SDU tenants being subject to frequent rental
increases and evictions by landlords.’

Long waiting time for public rental housing

2.7 Production of PRH flats averaged at 13 654 units per year between
2007-2008 and 2016-2017. Yet, this has fallen short of meeting the increase
in demand for PRH units fuelled by rising leasing market in recent years.
Reflecting the high demand, the number of applications for PRH flats has more
than doubled from 116 000 to 275 900 over the last decade.? The average
waiting time for general applications has thus exceeded the three-year target,
reaching 4.6 years as at end-March 2017. The latest projection of PRH supply
by the Transport and Housing Bureau adds to the concern over the long
waiting time for a PRH flat. It is projected that a total of 78 365 PRH flats will

See Census and Statistics Department (2016).

It was reported that some landlords offered very short term tenancy to SDU tenants to allow frequent
rental adjustments and tenants would be asked to move out when they did not agree to the asking rentals.
See ( & ¥ it & #H #% 1% & ) (2015) and (AM730) (2017).

It was reported that among the applicants were grass-roots households which could not afford the high
rental of private flats, new immigrants and households living in SDUs, and even fresh school graduates and
university students. See Takungpao.com.hk (2017).



come on stream over a five-year period between 2017-2018 and 2021-2022,
less than half of the 10-year supply target of 200 000 PRH flats under the Long
Term Housing Strategy.

3. Intended effects of tenancy control

3.1 Amid the aforementioned complaints from low-income households,
the Government has pledged to expedite the building of more PRH units and
ensure adequate and stable supply of land for private housing, thereby helping
stabilize the private rental levels and relieve the rent burden on the public.’

3.2 As to the Government's pledge, some consider that increasing the
supply of both public and private housing is a long-term solution and cannot be
done within a short period of time.”® In this connection, tenancy control
should be re-introduced as an interim measure to keep rental levels affordable
and provide security of tenure to sitting tenants.

33 Tenancy control measures that have been suggested may take the
form of rent control and/or security of tenure. For rent control, the actual
schemes might vary from one place to another. Nevertheless, these schemes
can be broadly classified into two main types, namely control over the absolute
level of rent, and over the rate of increase in rent. Supporters of rent control
argue that introducing the control can cap the rent payable at "reasonable
level" and protect tenants from excessive rental increases particularly at times
when there are shortages of housing supply.

3.4 As for security of tenure, it restricts landlords from evicting a tenant
except under prescribed circumstances, such as non-payment of rent or
landlord's repossession of the property for self-use. Security of tenure is
often a prerequisite for rent control, as the absence of which might allow
landlords to circumvent rent control by evicting existing tenants and entering
into new leases with new tenants willing to pay higher rent. Landlords are
bound by tenure control to give "justifiable causes" to the sitting tenants when
they decide not to continue with a tenancy.

®  See GovHK (2017).

% See, for example, Takungpao.com.hk (2017), { 7 #& it & IR %5 Wk & ) (2017) and ( % %% 3L |8 F Y
1 2 & B & ) (2017).



3.5 The intended effects of tenancy control are not limited to the
provision of affordable rental housing and guarantee to sitting tenants of their
rights to continue to rent the property after the expiry of the tenancy

agreement.

In some overseas places, tenancy control adopted might also be

used to achieve one or more of the following policy objectives:™

(a)

(b)

(c)

4.1

addressing the imbalance of bargaining power between landlords
and tenants — there are views that tenancy control can be
justified when there is market failure, such as those stemming
from unequal bargaining power between landlords and tenants.
With relatively limited bargaining power, tenants might be forced
to pay excessively high rent or evicted by landlords without
"justifiable cause" if without tenancy control. This problem is
more acute in the midst of a tight housing supply, as landlords
often demand a higher rent to take advantage of tenants'
pressing need for accommodation;

preserving the social linkages among tenants by reducing eviction
— there are views that the government should implement
measures to prevent frequent move of tenants or tenants being
evicted by landlords in order to preserve a close community
network. This in turn allows the government to provide the
necessary community services with precision and continuity; and

stabilizing the property market and relieving the inflationary
pressure — some researches have suggested that tenancy control
may suppress the rental level of the controlled units. There are
also views suggesting that with a reduced rental return, the
property prices would also go down, making the private
residential units more affordable to the general public.

Issues of concerns over tenancy control measures

While tenancy control may provide tenants with affordable housing

and/or security of tenure, there are still areas of concerns over its unintended
consequences. These include (a) reducing supply of rented accommodation;
(b) generating inadvertent spillover effect on the uncontrolled sector;

11

See Transport and Housing Bureau (2014).



(c) making landlords more selective about tenants; (d) discouraging proper
maintenance of rented accommodation; and (e) encouraging landlords to take
mitigation measures against tenancy control.

Reduced supply of rented accommodation

4.2 Tenancy control, in particular rent control, might reduce the
incentive and willingness of the landlords to lease out their flats. Some may
convert their flats into other uses (e.g. second homes) or even leave them
vacant. On the demand side, the lowered rent might provide incentive for
the split of large families into smaller ones living separately or a switch from
owner-occupier to tenant households. With the increase in housing demand
concomitant with a reduction in flat supply, this will become more difficult for
prospective tenants to find rental units that best meet their means and needs.

4.3 Apart from the short-term impact, the artificially suppressed rental
returns for landlords would lower their investment demand for flats. This will
reduce the incentive for property developers to start new construction
projects, leading to a further decrease in the number of rental flats available in
the long run.

Inadvertent spillover effect on the uncontrolled sector

4.4 In order not to disincentivize future construction of flats, some
overseas places have excluded new developments from their tenancy control
regimes. If the tenancy control is imposed only on a particular market sector,
there may be unintended spillover effects on the uncontrolled sector. For
example, as some tenants may not be able to rent flats in the controlled
sector, they are forced to seek accommodation in the uncontrolled sector, thus
pushing up the rental level of the latter.

4.5 Consequently, existing tenants living in rent-controlled flats are
indisposed to move out even if their needs or financial situations have changed
or when their flats have deteriorated over time. Moving out might mean the
need for them to pay a higher market rent for a smaller flat. In view of the
above, rent control reduces tenants' mobility which might lead to anomalous
situations such as retired couples living alone in a large apartment as their
children moved out while families with children being unable to find a rent-
controlled flat.



Landlords becoming more selective of tenants

4.6 Under tenancy control, it will be more difficult for a landlord to
terminate a tenancy. Some landlords may become more selective about their
tenants, preferring those with stable jobs and higher income. They are likely
to discriminate against retirees, families with children, ethnic minorities,
persons with disabilities, or other socially disadvantaged groups.

Discouraging proper maintenance of rented accommodation

4.7 Tenancy control tends to discourage the proper maintenance of
rented accommodation. As landlords would not receive any additional rental
return for their investment on repair and maintenance, they would simply let
their flats deteriorate in conditions.

Encouraging landlords to take mitigation measures against tenancy control

4.8 To mitigate the impacts of the tenancy control measures, landlords
may also ask for more deposit money, demand different kinds of side
payments, overcharge their tenants on certain payment (e.g. water charges
and electricity fee), or ask them to pay for the rental of other items (such as
furniture and appliances), as a way to compensate for the lower rental
payment they can receive.

5. Historical development of tenancy control in Hong Kong

5.1 While being renowned as one of the freest economies in the world,
there were times when Hong Kong implemented tenancy control to deal with
acute shortage of rental accommodation in the territory. Tenancy control in
Hong Kong started with the enactment of the Rents Ordinance in 1921 to
protect the tenants from unreasonable rent increases and arbitrary evictions.
Since then, the two forms of tenancy control — rent control and security of
tenure — had been implemented through the amendment and/or enactment of
various relevant ordinances. In early years, these included the enactment of
(a) the Landlord and Tenant Ordinance in 1947 to protect tenants of pre-war
domestic premises against eviction and increase of rent; and (b) the Rent



Increases (Domestic Premises) Control Ordinance in 1963 as the first piece of
comprehensive legislation affecting the relationship between landlords and
tenants of post-war domestic premises.”” See the Appendix for a chronology
of major development of tenancy control in Hong Kong.

5.2 In the early 1970s, the Government considered that measures should
be introduced to allow controlled rents to be increased gradually to the market
levels, in @ move to prevent an abrupt rental rise should tenancy control be
allowed to expire. Against such background, the Government enacted the
Landlord and Tenant (Consolidation) Ordinance ("LTO") in 1973 to bring an
array of ordinances concerning landlord and tenant matters into one new
legislation. The 1973 Ordinance had a rent control mechanism to bring
controlled rents to the market levels.”

5.3 In the early 1980s, the Government set up the Committee of Review,
Landlord and Tenant (Consolidation) Ordinance ("the Review Committee") to
review LTO and make recommendations on various aspects of the tenancy
control legislation. On the rent control regime, the Review Committee
recommended that, as soon as circumstances permitted, every effort
consistent with the need to avoid adverse social consequences should be made
to accelerate the phasing out of rent control.

5.4 The Government implemented most of the Review Committee's
recommendations in stages through a series of legislative amendments from
1981 to 1988. In 1992, it went further ahead with the introduction of the
Landlord and Tenant (Consolidation) (Amendment) Bill 1992 into the Legislative
Council ("LegCo"), which provided for controlled rents to be progressively
increased up to the market levels so that rent control could be removed by the
end of 1994. The Bill was subsequently passed in 1993, albeit with an
amendment to extend rent control until 31 December 1996.

2 For example, the Ordinance limited rental increase of existing post-war domestic premises to only 10% in

every two years.

According to Cheng (1988), rental increases were controlled in two ways. First, the amount of the rental
increase was calculated by dividing a factor into the difference between the controlled rent and the
estimated fair market rent. Secondly, in cases of premises having a rateable value of HK$30,000 or less,
the increase was subject to a ceiling of 21% in every two years. The objective of these controls was to try
to close the gap between the controlled and market rents by gradually decreasing the factor over time
while minimizing the abrupt effects of rental increases on tenants.

13



5.5 In December 1996, LegCo passed a motion to extend rent control for
two years, as some Members considered it inappropriate for the Government
to allow rent control to lapse without any complementary measures to
improve the rent-to-income ratio of tenants living in rent controlled premises.
In December 1998, rent control was finally abolished.™*

5.6 As to the remaining tenure control, the Government commenced a
public consultation exercise in January 2003 on whether and how the security
of tenure provisions under LTO should be removed.” Taking public views
into account, the Government introduced the Landlord and Tenant
(Consolidation) (Amendment) Bill 2003 into LegCo on 11 June 2003 to remove
security of tenure. The 2003 Amendment Bill was passed on 30 June 2004,
and the tenure control was eventually removed on 9 July 2004.

5.7 From the inception of tenancy control in 1921 until its abolition
in 2004, the Government had all along emphasized that tenancy control only
served as a short-term measure to counter the unusually high rent increases at
a time when there was an acute shortage of rental accommodation in
Hong Kong. Tenancy control was always intended to be removed when the
supply of and demand for housing was reasonably balanced. During the
tenancy control period, the Government also iterated the importance of not to
mix up rent regulation with the social welfare subsidy. According to the
Government'®, rent control was not devised solely to help the low-income
tenants and it was applied regardless of tenants' financial position. Hence,
rent control was not means tested as was the social welfare subsidy.

6. Tenancy control in selected places

6.1 Tenancy control was not unique to Hong Kong. It has also been
introduced as temporary measure in many overseas places during and/after
war times (e.g. the two World Wars) amid housing shortage and surging rents,

4 Before the abolition, rental increases were controlled under LTO in the following types of tenancies:

(a) tenancies in pre-war domestic premises built before 17 August 1945; and (b) most tenancies in post-
war domestic premises built before 19 June 1981.

Under the provisions, if a tenant wished to renew the tenancy at the prevailing market rents, the landlord
would have to agree to the tenancy renewal. Only on certain exceptional grounds, such as default of
rental payments by tenants or self-occupation or redevelopment of premises by landlords, could the
landlord refuse to renew the tenancy.

See Official Record of Proceedings of the Legislative Council (1996).
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or in periods of high inflation (e.g. the Energy Crisis in the early 1970s)."
Today, relatively fewer places have tenancy control with gradual removal of
the control in a number of places since the late 1980s.”® Nevertheless, there
are still places such as the Netherlands, Germany and New York City of the
United States ("US") with tenancy control to protect tenants through a
controlled, and hence possibly lower and more affordable rent, accompanied
by a certain level of tenancy protection.

Tenancy control in the Netherlands

6.2 In the Netherlands, rented accommodation is provided by the social
housing sector and the non-subsidized private sector. Social housing is built
and owned by housing associations, accounting for 75% of the three million
rental flats in the Netherlands. It houses older people, people with
disabilities and those needing assisted housing, who pay a lower-than-market
rent.

6.3 The Netherlands was faced with a huge housing shortage after the
Second World War. The Dutch government imposed a rent freeze between
1940 and 1951, followed by a series of rental increases during the 1950s and
1960s to allow rental payments gradually reflecting the value of underlying
rental properties. In 1971, a rent points system for calculating maximum rent
based on housing quality was introduced. At present, the Netherlands has
put in place a comprehensive tenancy control regime regulating the absolute
levels of rent, the rates of rental increase and security of tenure.

Absolute levels of rent

6.4 In the Netherlands, a rent below or equivalent to the "liberalization
rent limit" is regulated. If the rent exceeds the limit, it is deregulated subject
to the negotiations between landlords and tenants. The "liberalization rent
limit" is set and announced by the Dutch government each year, which
currently stands at €710.68 (HKS6,226) a month.

7" see Transport and Housing Bureau (2014).

For example, England and Wales removed rent control in 1988 and so did Singapore in 2001.

10



6.5 If a rental property is regulated, the maximum rent payable is
determined by a rent points system under which the property in question will
be awarded points based on its quality, size, location and facilities. The
points rating of a property stipulates the maximum rent which can be charged
per month, but the ceiling only applies to properties with up to 144 points.
For properties with 145 points or above, the rent paid can be freely negotiated
between landlords and tenants."

6.6 For those low-income tenants living in rent-controlled properties,
they can apply for the government's means-tested rent allowance if they
cannot afford the maximum rent charged by the landlords. Applicants are
subject to the asset and income tests, as well as other eligibility criteria such as
age and the number of family dependents.

Rates of rental increase

6.7 Landlords of rent-controlled properties may increase the rent once a
year. The maximum rental increase used to be in line with the inflation rate
in the preceding year. Since 2013, the Dutch government has set out an
income-related rent policy, under which the maximum rate of rental increase is
based on the inflation rate in the preceding year plus an income-related
component. ®®  The inclusion of the income-related component is to
encourage the higher income households to move up the housing ladder and
vacate their rent-controlled flats to less well-off tenants.

Security of tenure
6.8 Unlike rent control, tenure control applies across the board to

protect tenants in both the controlled and uncontrolled sectors. Landlords
can only terminate a lease by serving a tenant no less than three months of

¥ The quality points only indicate a maximum rent level but not a minimum, and the landlord can decide to

lease a property with a lower rent. There are cases where a property in a particular area could exhibit
145 points or above due to its objective characteristics, but due to the rental market in that area the
landlord can only rent the property below the "liberalization rent limit", which would result in that
property being in the regulated sector.

The income-related component is the permissible incremental percentage increase in rents after adjusting
for inflation in the preceding year. It varies with a tenant's annual household income, being set at 2.5%
for income level of €40,349 (HK$353,457) or less and 4% for income exceeding €40,349 (HKS$353,457).

20
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notice subject to permissible reasons stipulated in the Dutch Civil Code.”* The
notice to vacate the rental flats can be extended to a maximum of six months.

Other protection measures

6.9 In the Netherlands, tenancy agreements should clearly state the basic
rent and the service charges for items such as utilities (e.g. water and
electricity) and cleaning costs tenants are required to pay. Tenants pay the
service charges in advance and at the end of each year, the landlords must
provide an annual final calculation including an itemized list of the actual
service costs incurred and the advance payment made by the tenants. Any
overpayments for the service charges must be refunded to the tenants.

6.10 In addition, tenants can only be charged annually a maximum of 20%
of the purchase price for non-durable goods such as rugs, pans and small
household appliances provided by the landlords. Tenants only need to pay
this amount for goods which are not older than five years. For goods over
five years old, the maximum charge is 20% of their second-hand value. As to
durable goods (e.g. stoves, boilers and fridges), the maximum annual charge is
10% of the purchase price. After 10 years, the durable items must be
reappraised for the maximum charge to be imposed on the tenants.

Latest developments

6.11 The Dutch government has improved its rent points system over the
years in order to boost the supply of rented accommodation. For example,
extra points may be given to homes located in areas with supply shortage and
high demand, properties with higher tax value, and houses with better energy
efficiency devices.”> As mentioned above, the government has also allowed
annual rental increase in excess of the inflation rate in an effort to discourage
high income earners from occupying rent-controlled flats. Added to this, the
rent points system was reformed in 2015 to include the popularity of the
location of rented premises as a factor for calculating the points rating,
thereby encouraging property developers to invest in those regions with
shortage in housing supply.

21 .. . . . .
Permissible reasons include rent arrears or the landlord re-possessing the rented accommodation for his

or her own use.
According to the Dutch government, affordability of the property is determined not only by the level of
rent or mortgage, but also by the energy expenses. See Ministry of the Interior and Kingdom Relations (2011).

22

12



Tenancy control in Germany

6.12 Germany is a country where a large number of people rent rather than
own the property they live in.>® It has a long history of being pro-tenant, with
the country introducing rent control as a temporary measure after the
Second World War and maintaining the control measures until the late 1950s.
Housing market was deregulated in 1960, and the German government
incrementally decontrolled rent regulation in those cities with adequate
housing supply. In the beginning of 1970, the only cities with rent regulation
were Hamburg, Munich and West-Berlin.

6.13 In 1971, the Rent Regulation Act was enacted to regulate rental
increase of existing tenancies and provide security of tenure. According to
this regulation, a rental increase must not exceed an upper limit established
with reference to existing comparable tenancies. However, there was no
restriction on the rental level at which a new letting was initially made,
provided that it did not exceed the average local rents by a certain percentage.
Ever since 1971, the regulation of residential leases in Germany has featured
the following: free negotiation of rents in new lease, limit on rental increase
that could be applied during a tenancy, and the security of tenure.

Free negotiation of rent in new lease

6.14 Initial rent of a new tenancy can be freely negotiated between
landlords and tenants, but it cannot exceed the rents for comparable
properties in the same area by more than 20%. In 2015, a new law known as
the Mietpreisbremse ("rental price brake") came into effect in Germany.
It allows state governments to cap the initial rents in areas that have been
designated as "tight housing markets". In those areas, landlords are
prohibited from charging rent that is more than 10% of a reference value,
which is calculated based on average local rents for similar properties.”* The
prohibition only applies to new leases.

23 According to The Economist (2015), only 46% of Germans owned their homes in 2015, the lowest rate in

the European Union.

Under the Mietpreisbremse, these areas need to prove that: (a) local rents grow faster than the national
average; (b) the average local rents as a share of household income is significantly high than the national
average; (c) population increases faster than the construction of new housing; and (d) the vacancy rate is
lower than the high demand for housing.

24
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Limit on rental increase

6.15 In Germany, rents cannot be increased by more than 20% over a
three-year period. Since 2013, landlords have been debarred from increasing
the rent by more than 15% in three years in areas with tight housing supply.
Yet, landlords may further increase their rent if they have carried out
modernization works, but the increase of the annual rent may not amount to
more than 11% of the costs spent on the modernization.

6.16 Meanwhile, landlords are restricted to maintaining rents at a given
level for at least 12 months. Tenants also have a month to decide whether or
not to accept the rent increase and, in the case of rejecting the proposed
increase, two further months' notice period before moving out. Tenants can
therefore be guaranteed 15 months of renting at a set rental amount.

Security of tenure

6.17 In Germany, tenants enjoy strong security of tenure. A tenancy
agreement may be concluded for a "limited" or "unlimited" period. Contracts
can only be limited for very good reason, such that the landlord will, at the end
of the contract, need the premises for his or her family or renovations will be
done at expiration. There is no maximum period for "limited" agreements,
but they are in theory not renewable. Any contract that lasts more than a
year must be in writing.

6.18 For contracts of "unlimited period", a landlord must provide
compelling reasons to terminate a contract. These include non-repayment of
rent, repossession of the property for his or her own use, and substantial
disadvantages experienced by continuing with the tenancy agreement. The
notice period for landlords to terminate a lease increases with the tenancy
period in the following manner: (a) three months for the first five years;
(b) six months between the sixth and eighth year; and (c) nine months for a
longer tenure.

14



Latest developments

6.19 Economists are almost united in opposing the recent rent brake
policy.”> A report by the German Institute for Economic Research, a
think-tank in Germany, has also detailed the concerns. For example, a black
market is likely to spring up under the rent brake policy, in which property
agents pass bribes to landlords from potential tenants who are willing to pay
more than the brake permits. Alternatively, landlords may stay within the
10% cap prescribed under the Mietpreisbremse, but they might overcharge
their tenants on certain payments (e.g. the use of kitchen equipment) to
compensate for the lower rent received.

Tenancy control in New York City

6.20 In the US, tenancy control is not exercised at the federal level and
each state government can decide on its own whether to implement the
control measures. New York City's current tenancy control programme,
which began in 1943, is the longest-running programme in the US. The
inception of the programme was consequential to the enactment of the
Emergency Price Control Act in 1942 and the ensuing establishment of a
nationwide price regulatory system that included control for rental
payments.”® With the end of the Second World War and the return to a
peacetime economy, the Emergency Price Control Act was allowed to expire in
June 1947. Nevertheless, New York City continued the tenancy control with
the enactment of its own set of regulations in 1951 to regulate the
relationships between landlords and tenants.

6.21 New York City's tenancy control regime has undergone many changes
since its inception in 1943, but the current regime largely evolved from the one
established in the 1940s. At present, there are two forms of rent regulation
in New York City, namely rent control and rent stabilization. In 2014, 48.4%
or 1.06 million of rental flats in New York City were subject to tenancy control,
of which 27 039 were rent controlled and 1.03 million were rent stabilized.

> See The Economist (2015) and The Maybachufer (2016).

Price controls were the government's response to inflationary pressures resulting from a fully employed
wartime economy that channelled resources exclusively to the war effort.
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Rent regulation of rent controlled flats

6.22 Rent control applies to the rental housing constructed before
1 February 1947. In 2014, only 2.6% of rental flats subject to rent regulation
in New York City were rent controlled. For a flat to be qualified for rent
control, the tenants must (a) have been living in that flat continuously since
1 July 1971 or (b) be the qualifying family member who succeeds to such
tenancy, as well as paying a rent of less than US$2,700 (HK$21,057).”’ When
a rent controlled flat becomes vacant, it becomes rent stabilized. If the flat is
in a building with less than six units, it will become deregulated after a vacancy
and future rents will be determined by the market.

6.23 In New York City, the Division of Housing and Community Renewal
("DHCR") is responsible for determining the maximum rents that can be
charged on individual rent-controlled flats under the Maximum Base Rent
("MBR") system. Under the system, MBR is adjusted every two years to
reflect changes in cost factors such as maintenance expenses, water and sewer
charges, and real estate taxes. If the rent paid by rent-controlled tenants is
less than MBR, the landlord concerned is entitled to raise it by up to 7.5% each
year until the MBR limit is reached. After that, the subsequent rental
increase will be in line with biennial adjustment of MBR.

Rent regulation of rent stabilized flats

6.24 Rent stabilization sets the maximum rates for annual increase in
rents. It covers buildings which are mostly constructed between 1 February
1947 and 1 January 1974 with more than six units, as well as those removed
from the rent control programme. In 2014, as many as 97.4% of rental flats
subject to rent regulation in New York City were rent stabilized. However, a
flat might be deregulated from the rent stabilization programme if (a) the
tenant's annual household income is more than US$200,000 (HK$1.6 million);
or (b) the monthly rent payable exceeds the threshold of USS$2,700
(HKS21,057). This arrangement is reportedly to curb possible abuses of the
rent stabilization system by the well-off tenants, since the system is intended
to provide rental increase protection to low-income households.

Against these requirements, it was reported most occupants of rent-controlled flats were low-income
elderly people. See Renthop (2017).
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6.25 Each year the Rent Guidelines Board®® sets the guidelines governing
the rate of rental increase in rent stabilized flats. The guidelines are legally
binding on landlords and take into account a basket of economic and housing
market factors, including (a) sewer and water rates; (b) maintenance costs;
(c) interest rates; (d) cost of living; (e) the supply of housing units; and
(f) vacancy rates. During 2016-2017, the permissible annual rental adjustments
for rent stabilized flats are set out as follows:

(a) rent freeze for one-year renewal lease commencing on or after
1 October 2016 and on or before 30 September 2017; and

(b) 2% increase for two-year renewal lease commencing on or after
1 October 2016 and on or before 30 September 2017.

Further rental increase

6.26 Both the rent control and rent stabilization systems allow a landlord
to further increase rent if he or she makes an improvement to the premises
with the tenant's consent. The improvement works must be new and
repairing of existing equipment does not count. In 2017, the additional rent
increase allowed is capped at 6% of annual rent payable for rent stabilized
flats and 15% for rent controlled flats.

Security of tenure

6.27 Tenants of the rent controlled and rent stabilized flats in New York City
are conferred with unlimited security of tenure, and they may file complaints
with DHCR about the misdemeanors of the landlords. Tenancies under the
rent control and rent stabilization schemes may only be terminated
under certain statutory grounds, including self-occupation by the landlord,
non-payment of rent by the tenant, tenant's breach of lease conditions,
tenant's creation of nuisance, etc. A landlord is required to serve a notice on
the tenants before eviction. For causes not the tenant's fault such as the
landlord's repossession for demolition, approval from DHCR is required.

% In New York City, the Rent Guidelines Board is mandated to establish rent adjustments for some one million

rental flats in New York City.
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Protection of vulnerable tenants

6.28 Vulnerable tenants living in rent controlled and rent stabilized flats
are protected by a rent increase exemption programme and enhanced security
of tenure. They are granted exemptions from rent increase under the New
York City Rent Freeze Program.”® As to security of tenure, landlords of rent
stabilized flats are not allowed to evict vulnerable tenants unless they
compensate them with an equivalent or superior flat at the same rent or lower
rent in a nearby area. Furthermore, landlords of rent controlled and rent
stabilized flats cannot evict the following tenants even though they want to re-
possess the flats for self-use: vulnerable tenants and tenants who have been
living in the flats for 20 years or more.*

Recent developments

6.29 For the past two years, the Rent Guidelines Board has voted to freeze
rents for one-year leases and allow a 2% rental increase for two-year leases.
This year, the Board voted in June 2017 in favour of a 1.25% increase for
one-year leases and a 2% increase for two-year leases, with effect from
October 2017. The result seems to reflect a compromise made amid the
pressure from tenants and landlords, with the former lobbying for another
year of rent freeze and the latter for a higher rental increase.

7. Concluding remarks

7.1 Tenancy control is a controversial issue in terms of the intended and
unintended effects it might bring about to the local community. While
facilitating the provision of affordable housing to the low-income households
and ensuring the security of tenure to sitting tenants, the implementation of
tenancy control is not without concerns. These include reducing supply of

? In New York City, vulnerable tenants comprise elderly tenants and disabled tenants. As such, the New

York City Rent Freeze Program comprises (a) the Senior Citizen Rent Increase Exemption Program for
elderly tenants aged 62 or above; and (b) the Disability Rent Increase Exemption Program for disabled
tenants aged 18 or above. In order to qualify for the Rent Freeze Program, the annual household income
of vulnerable tenants must be less than US$50,000 (HK$389,950) and the rent paid by them must be at
least one-third of their household income. The affected landlords will receive tax credits against their
real estate taxes from the city government. The amount of tax credit equals to the difference between
the tenant's frozen rent and the higher rent he or she should have paid.

% see New York State Attorney General (2017).

18



rented accommodation, generating inadvertent spillover effect on the
uncontrolled sector, making landlords more selective about tenants,
discouraging proper maintenance of rented accommodation, and encouraging
landlords to take mitigation measures against tenancy control.

7.2 The tenancy control regime differs among the overseas places
studied in terms of the form and coverage of the control measures.
Nevertheless, these regimes share one or more of the following salient
features in balancing the interests of landlords, tenants, property developers
and other key stakeholders:

(a) excluding new leases and/or new property development from
tenancy control so as not to disincentivize construction of new
flats in the long run;

(b) applying rent control only to lower-end flats which are
predominantly occupied by low-income households with pressing
need for rented accommodation;

(c) preventing well-off tenants from taking advantage of tenancy
control through monitoring the household income of tenants
living in rent-controlled flats and setting an income limit above
which the control measures will be reduced or fully withdrawn;

(d) taking account of the tenants' household income, along with
other economic and housing factors, when determining the rate
of rental increases for flats subject to rent regulation;

(e) allowing landlords to further increase rents to recoup the
expenses incurred on the modernizing or improvement works
they have made to the rental flats, in order to encourage proper
maintenance of the rented accommodation;

(f) prohibiting landlords from over-charging their tenants for the use
of durable goods and the service costs for items such as utilities
and water in order to compensate for the lower rent received
under the rent control scheme; and

(g) ensuring adequate protection for vulnerable tenants (the elderly

and disabled people) through a rent increase exemption
programme and enhanced security of tenure.

19



Appendix

A chronology of major development of tenancy control in Hong Kong

Early years

1921 * Rent control was first introduced in Hong Kong with the
enactment of the Rents Ordinance to deal with the rental hikes
resulting increased demand from the influx of refugees from the
Mainland.

1926 * Rent control was extended annually until 1926 when adverse
economic conditions had led to increased flat vacancies,
rendering the control no longer necessary.

1938 * Tenancy control was re-introduced in 1938 with the enactment
of the Prevention of Eviction Ordinance to prevent unreasonable
eviction of tenants.*

1941 * The Prevention of Eviction Ordinance was extended annually

until the end of 1941 when the Japanese occupied Hong Kong.

Tenancy control after the Second World War

The Landlord and Tenant Ordinance was enacted to protect
tenants of pre-war domestic premises®® against eviction and
limit rental increase to 30% of the "standard rent" (i.e. the rent
as at December 1941).*

The Tenancy (Prolonged Duration) Ordinance 1952 was enacted
to prevent landlords of post-war domestic premises from
evicting a tenant for three years from the date the latter took
residence in the premises concerned, and to stipulate that rents
should be set at mutually agreed rates.

1947 i
1952 i
1953 o

The Landlord and Tenant Ordinance was amended to provide for
further increase of 25% of the standard rent for pre-war
domestic premises.*

31

The 1938 Ordinance was enacted because of another round of influx of refugees from the Mainland.

It was only applicable to unfurnished accommodation of domestic premises.

32
33

Pre-war domestic premises were those premises built in or before August 1945.
The 1947 Ordinance was originated from the Proclamation No. 15 (Landlord and Tenant) announced

in 1945 by the then Provisional Hong Kong Military Government. The 1947 Ordinance was enacted in
response to the return of a large number of residents to Hong Kong and a severe shortage of
accommodation.

34

In the ensuing years, the Government allowed rent increases intermittently by prescribing a statutory

incremental percentage for the standard rent.
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Appendix (cont'd)

A chronology of major development of tenancy control in Hong Kong

Tenancy control after the Second World War (cont'd)

1963

The Rent Increases (Domestic Premises) Control Ordinance was
enacted to limit the permitted rate of rental increases of existing
post-war domestic premises to 10% in every two years.

1966

The Rent Increases (Domestic Premises) Control Ordinance was
allowed to expire in 1966, when rents began to decline after the
onset of economic recession resulting from the banking crisis
in 1965.

1970

The Rent Increases (Domestic Premises) Control Ordinance was
enacted again due to shortages existed in all classes of domestic
accommodation and the ensuing substantial rental hikes.
This time, the legislation allowed a 15% increase in rents over
two years with exclusions. For example, it did not apply to
new premises completed after June 1970.

Tenancy

control measures implemented after 1973

1973

The Landlord and Tenant (Consolidation) Ordinance was enacted
to bring most of the then existing legislation affecting landlords
and tenants together under one ordinance.

The 1973 Ordinance had a rent control mechanism designed to
(a) close the gap between controlled and market rents in about
10 years; and (b) subject the biennial rental increase of premises
having a rateable value of HKS30,000 or less to a ceiling of 21%.

1980

The Landlord and Tenant (Consolidation) (Amendment) Ordinance
1980 was enacted to extend the 21% biennial cap to all post-war
domestic premises.

In the same year, the Government set up a committee chaired
by the then Secretary for Housing ("the Review Committee") to
review the overall tenancy control policy. The outcome was
a suggestion to accelerate the phasing out of rent control
as soon as circumstances permitted.

1981

The report of the Review Committee was published. The
Government accepted the report in principle, and implemented
most of the recommendations in stages through a series of
legislative amendments from 1981 to 1988.
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Appendix (cont'd)

A chronology of major development of tenancy control in Hong Kong

Removal of tenancy control in the 1990s and early 2000s

1992 * In pursuit of the recommendation of the Review Committee,
the Government introduced the Landlord and Tenant
(Consolidation) (Amendment) Bill 1992 into LegCo to phase out
all rent controls by the end of 1994.

1993 * The 1992 Bill was passed with an amendment to extend the
rent controls until 31 December 1996.

1996 * LegCo passed a motion to delay the expiry of rent control until
31 December 1998.

1998 * Rent control expired, but security of tenure remained in place.

2003 * The Government introduced the Landlord and Tenant
(Consolidation) (Amendment) Bill 2003 into LegCo to remove
security of tenure. The Bill was passed on 30 June 2004.

2004 * The security of tenure for residential premises was eventually

removed on 9 July 2004.
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