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David.
Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Thank you, Mr Chairman. | think the first point to make is that we were not
actually convinced that we needed this provision. | mean it really arose items of discussion
between ourselves and the SFC about the scope of the HKMA’s part. It has always been our
position that although our primary function under the Banking Ordinance is to promote the
stability of the banking system and to provide the measure of protection to depositors. You
cannot divorce that from all the rest of the business that banks are doing, | mean, Mr WU
mentioned mortgage business, for example, we cannot really divorce the way the banks use
deposits from the protection of depositors, because obvioudly, if we use deposits to make
inclusive loss, then that will affect the interests of depositors. Therefore, as | say, there was a
question as to whether this provision was absolutely necessary. But in the light of the
discussion that we had with the SFC, we decided that we ought to put the matter beyond that
and really have this genera clarification that we believe that the HKMA does have an
responsibility of all the business conducted by authorized institutions, because ultimately that
feeds back to the protection of depositors and the stability of the system. The argument
being, for example, in relation to securities business, the banks conduct their securities
business in away which damages their reputation of which causes them financial loss. That
could undermine confidence in the banks, and therefore damage the interest of depositors.
So | think that is the basic concept that we are trying to establish the genera principle of the
HKMA does have some responsibility for al the business conducted by authorized
institutions because ultimately that feeds back to our primary function of the stability of the

banking system and the protection of depositors.
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

It is not permissive in that sense, | mean, there is nothing in the Banking Ordinance
that prevents banks from doing any particular type of business. | mean, obviously, what the
licence is for is the taking of deposits, but obviously, as | have said, you cannot divorce the
taking of deposits from the way which you use these deposits or other services which you
provide for customers. So that is not what this provision is designed to achieve, it is not
meant to be permissive in the sense that it allows banks to do other types of business because
they are aready allowed to do that. What it is saying is that the Monetary Authority’s
responsibilities are simply restricted to its deposit-taking business for which they are
authorized, but extends to all the business that happen to be done by authorized institutions
because ultimately, that feeds back to the stability of the banking system and the protection of

depositors.
Chairman:

Audrey.
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Hon Audrey EU Yuet-mee, SC, JP:

Section 113(1), under the definition of regulated function -

HEEBERERENEGRIFIFEXL -

EREIERFEEGEHEMAE - Mh$2E 25 113 F B =2 HE Bt /7 -
Ml A i Est » W REMEGEAE B TEBR M HFREEFTENER
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Regulated function/Zin relation to a regulated activity carried on as a
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ZHE -

HAKHE -

L EY:
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B U1 3R A B B9 regul ated activity & it 35 57 21 B & 89 > 61 20 e M Wl A

2 F| 4 professional incidental advice - {# & trigger licensing

requirement o

H 2 F % A L trigger licensing requirement - I f 2 f§
professionals » [fj i ¥5 {5 411 ¥E dealer’ s operationsf [g @ » & L A 2 A [ Bl
regulated activityf& B (9 - #1408 32 & ~ filing clerk » tea lady%§ - j5 28 A
EAREEEAN -

EIEE :

KAmEwE —EREEEME - & 2 g A accountantig (& & iR
g 2

HMEEERERBNEGREFFXL -

a i B AR B B 2 8 — £ £ back officeHyaccountants » =¥ 2
7€ F accountsiy A » (Al & IR & {F &7 #2 F clerks or cashiers -

Hon Audrey EU Yuet-mee, SC, JP:

| do not care what follows, what is an accountant doing here? Why do you have to
put in accountants?  Supposing you take out the word “accountant”, what sort of harm would
it do to you?

Chairman:

Would it be more appropriate -- are you talking about those accountants or some
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sort of accounts clerks, you know, those people who just keep the ledgers, the books?

Hon Audrey EU Yuet-mee, SC, JP:

More of the latter.

Chairman:

In such sense, people in this room will be more acceptable to exempt those junior

staff but not the senior ones, am | right?

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think | ask legal advisor to sort out whether it is a matter to be

drafted.
ZHE -

¥ fH {E accountant 4 & 2 — i profession... ...
FXiF#ER -

ff ¥ # I - professional accountanti® & & % ) » 12 & professional
accountant#& #% - {5 o 18 Ry & FH A6 - A RIRY S B2 R E A o A g 1
accounts clerk B & 31 & -

L EY:

@ 2 5 {(f [~ /2 accountantll » & 21 i 4 /& accountant -
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GRFENTIRERESWET - 476 - Audrey - FHEHE -
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& N 2 B IR A4 2 2 4E 37 % & CB(1)658/00-01(01) 5 = 4 H #Y A
{5l 51 2= o 26 28 £2 £ 28 114(6) &% - BT 5t 9ffE investment bankersfg (1Y = R
HERE - HERAN BRI EE /7 Mty ERE - K5 0] & FF 5 g
FLLA6) 2 REFBRINR BEENER HIEER&ESH - M1 2REEZEDN
ik 2
FE

FHY > Vivian o

HEEBERERENEGRIFIFEXL -

ks Securities margin financing /2 & [ providing financial
accommodation for the acquisitionz{, continuous holding of the securities - 7]
AT A {758 2875 B (8 & trigger licensing requirement - fit DL 4] 5 provide
financial accommodationfy A +:reasonably suref{i; & #X iy AN 12 FE F
K JE FH (F 5E (|8 A & - {5 8% 7H %2 £l licensing requirementfir & & -

rEHHER -

EFE BEEGESTAAI AR LAFEEMMEROED - 4
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MR AR fE SR A A - 8 F RS HH B2 E kE Tk
= R AT R & R E -

rEHHER -

EFE - RMERZ > MRFEEFHBHIAMAEMEROED » HR
KA BMOAZEXEFEHILEROHARZ  MESHREEZRAEMMEE
HH BT HAPE TR 2 MAJEEE - B 6 E M E a0 AR - fREHonus
Fit DLh ZE 78 2 15 SN & 30T H By 47 R A8 H 308 75 B 6F & i 0 28 114(6) R 1Y
RE 7

HEEBERERENEGRIFIFEXL -

K B 45 B i defenceiz “if the provider reasonably believes that the
funding was not to be used to facilitate...” » By L4l &M FHE & & AP E K
HH F B B & - {HEE{F fydefence -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, my question is very simple, if | lend some money to
somebody, do | have the onus—the responsibility of trying to find out, and therefore
reasonably believe it is not used to facilitate the acquisition of securities, or can | simply just
lend money without having any belief or any suspicion or any inkling as to what he is
supposed to do with the money. | mean, can | just simply lend money because | believe this

person is going to repay the money to me? That is the question.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:
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| think it really depends on the circumstances. It is very hard to have a hardened
class answer for every single situation. If, for example, you are in the securities business,
and you are lending money in the course of securities business, there might be grounds for
saying that you might have reasonably believed that the person you provided financial
accommodation to might use proceeds for the acquisition or the continuous holding of the
securities.  Now, there are other situations, for example, where the plain money lenders, for
example, where the providing financial accommodation could be for a variety of different
things—for cars, for consumer loans, and so on. And in those circumstances, | think the
defence that they reasonably believe that the person was not going to use the proceeds from

the financial accommodation for such activities would probably stand.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think that the question is still not answered. My question is
simply that | do not have any belief at all. | simply do not care what he is going to use the
money for. Then can | say that “Well, | reasonably believe that the financial accommodation
is not to be used for this purpose.” | mean, if | simply say, “I don’t care, | lend money to this
person because he's my friend, because | like him, because | think he is going to repay money

back to me.”

The way this section is drafted and that is the point made in the submission by the
group of nine investment bankers is that you place an onus to the person has to reasonably
believe that the funding is not used for the purpose. What if that lender has no belief at all,
because he ssmply does not care, is that sufficient? That is the point being made, and | do not

think it is answered.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

| think, first of all, it does not count as individuals, because securities margin

finance has its sole business requirement, so it only catches abusiness. So when you look at
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a business, then | suppose from a prudent point of view should a business, in the course of
lending money, ask what the proceeds is used for. There is a prudent element there as well.
But, also, as | mentioned before, it also depends on the type of business that the business is
into. For example, it is always providing financial accommodation in the securities area,
then that we would say perhaps you want to ask and be reasonably sure what the proceeds are
used for.

Z/E -

MR RAESE - FLLA(6) R EZEFHESC - U5 - Vivian? &
tH {5 ;& FE /2 Securities(Margin Financing)(Amendment)Ordinancer ffl £% & 57
HIR S - 3B R S E B AR W R TR E B ILEG BT - 5 KA H
RS - FEBUNIEAM IE - BRIGE BRGSO IRE - B2EEZERFR - EF
RH A T EH A B E T RS RE - AR A S EE KRB 2 Vivian
{R AT 5 0 DA R G 2 B OZ R & AR B AR R L OE R R SGEATHESE - T EE
B o— B X o= O - & R R 3 2 £ Securities(Margin
Financing)(Amendment)Ordinancelf 4~ 1Y 28 121(c) (iii) {6k i & 3 2k 7y -

HMEEERERBNEGREFFXL -

i

TR GEHEBXERBERNEMMEETH  HIERA RN T E
PE 2K

GIE R -

ERE - Fon] At oE (i R UF HERGE R O EE - 55 114(6) ik B iR XX
EREREN  ERXABEERNWETYN - ML AFHEBMEE - FLHEEK
FRMEEHNTEEAG AEEEAZ » BIMAATSEANBIIEE - X
Y 88 AS AR T 2 Mt 2% B M 06 JHGE B o (L ME — Y R RE G R () BEOR MRS Bk -
iR SR AT B2 F HIGE AR AU B 0K 2 0k g R Bl 5E R RS - A0 U 6 W]
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EHm ARENERE  MEREMIAL  METEASHTBE 2K
BCVE &y o JE 75 & licensingBy B3k DL fE licensedZ #% - /A %‘H&WWE—
Y FH E -

Deputy Chairman:

Mr Chairman, what | hear is that there is a positive burden on this person to check
so that he reasonably believes that the financial accommodation is not to be used to facilitate
A and B. He has apositive duty to do so. If he has not fulfilled this positive duty, then he
would fall within (1)?

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

| think for the person to reasonably believe that unless there are other grounds for
him to reasonably believe, for example, the company that lends money for this sort of thing,
otherwise, | agree that there are steps to be taken so that he can state why he reasonably
believesthat A and B is going to be there or not.
Deputy Chairman:

So, Miss EU is quite correct.  If he has not thought about it one way or another,

then he would be caught. He would have to positively considered it and come to a

conclusion that he not only believesit but has reasonable grounds to believeit.
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Miss Vivian LAU, Principal Assistant Secretary for Financial Services:
| can think of, for example...
Deputy Chairman:

Please do not think of anything else. | mean, thisis a very simple question, you
do not place such aburden on him. If you agree that thisis so, as it seems to be so, then the
question is simply, “Why do you do so?

Chairman:

Yes, please.

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

The regulations, the provision is phrased in this way to place an obligation on the
person who is conducting a business of lending money. It is not to deal with an individual
who lends money to a friend. So where there is a business of lending money, there is an
obligation imposed to make sure that the money is not to be used for the acquisition of
securities. The reason that the positive obligation is imposed is because otherwise, the

Commission would have to prove, in each case, that the person lending money is by way of

business knew that individual would use the money to buy securities.

ZHE -

REMEE - WHEEFRUEESBL14ALE—-HFHEE -

Hon Audrey EU Yuet-mee, SC, JP:
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Mr Chairman, | understand. | raise this question because this is in one of the
comments given by the group of nine investment bankers. | mean, they obviously have a
reason to raise this query. Then | looked at the response from the Administration, and | do
not think the Administration’s response has addressed the question, because the
Administration’s response is that “Well, they take the view that the lender can easily take
stepsto find out.” | agree, of course, that the lender can easily take steps to find out. The
question is not whether they can take steps to find out that whether in fact it is normally done,
whether it should be done, whether there is a policy reason behind it. As you said, maybe
there is a history behind the reason for this Administration and in fact, the am is rightly
placed on these companies because of public policy reasons. In which case, | think what the
Administration should do is to state that policy reason and respond to the submission
accordingly and say “Well, yes, there is an onus placed upon you, but then, there is a good
reason for this onus and that is because of 1, 2, 3, 4.” Then | think we can deal with it, but
otherwise if you just look at the comment and the response, the response does not answer the
comment. | mean it just simply makes the point, “Yes, you can find out, so the question still
remains. “Why should | find out?” If | am carrying on this business, is there smply a
commercial reason | lend money to people because | think the money can be repaid? Why
should | take the extra step to find out what the money is used for? But obvioudy the
legislation requires the lender to assume this obligation. So I think if the Administration can,
for example, state the reason behind this specia onus, and then respond to the nine investment
bankers accordingly. They think it is al right, then of course we do not need to go further.
If they think, “Well, in fact, it is not practical, it is not fair, and it isnot just.” Then we will

haveto look at it.

HMEEERERBNEGREFIFXL -

Fh o WMEFRA L R HTERE -

ZHE -
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PRy - BRA H AR E

Audrey, FEEBEEMN -

=

rEH

TR MRHAMEEFRERM - REEEMMAER - RHAFEER
Part V&% &l 73 2 | -

EE - NEERE—(E5RAHI3HE — WA E - HKSbA, their
comment of section 127(2). If you look at the column under “respondent’s
comments”. It is actually the third comment where it is not clearly
understood, under subparagraph (d)(ii), why the fithess of the corporation
should be affected by the reputation of any officer of the corporation. That

comment actually, | believe, relates to section 128(d)(ii) instead of 127(2).

My question relates to the Administration’s response in that column, the last
paragraph where “it is the conduct of the regulated activities is the core business, if not the
sole business of a licensed corporation, such as not the case for exempt Al apparently.
Therefore the assessment of their fithess and properness is accordingly confined to top
management and the executive officers involved in the conduct of regulated business.” My
question simply is that athough at the moment, the exempt Al’s core business is not the
regulated activities, but then one would imagine that fitness and properness of one of their
officers can also affect the reputation of the bank. Why therefore is the same provision not

applicable to banks?

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

May | respond, Mr Chairman?

Chairman:
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Yes, please.

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

We have tried to reproduce, within the context of the Banking Ordinance, the spirit
of what it is in the Securities and Futures Bill. The relevant individual who will be taken
into account would be audit directors of the bank, the chief executive, the aternate chief
executive or the managers. The managers of an authorized institution are those who are
basicaly be the second tier of management underneath the chief executives, whom would
include people like the head of retail banking, the head of corporate banking, those in charge
of the accounting functions, etc, within a bank, plus of course the executive officerswhich isa
new context that we are introducing to the Banking Ordinance. So, in effect, you will have
all the senior management not ssimply the chief executives and the directors of the bank, and

not simply those are involved in regulated activities.

| mean, as | said, a manager of an authorized institution could be involved in retail
banking or corporate banking. So | think, in practice, we are picking up all the senior
management whose activities would principaly affect the reputation of the authorized
ingtitution. | think if you extend that cover to every officer of the bank, | mean, if you talk
about HSBC or Bank of East Asia, then you are talking about a colossal number of people.
You are realy getting into an area which is unreasonable in relation to a bank, given that
securities business is not the principle activity of the bank, but it is largely incidental. That
is the thinking behind it.

Z/E -

2 RA B E M e R 7

Hon Audrey EU Yuet-mee, SC, JP:
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Mr Chairman, page 14 on section 131, it isa comment from Charles Schwab. Itis
about SFC’ s power to grant waivers and modifications. The suggestion seems to be the SFC
should explain the purpose of reasoning of such waiver and modification. That seems to be
a very good suggestion. | mean, would it be to include, for example, in the legidation the
requirement of the SFC, every time they grant a waiver or modification should explain it
because the response is simply that: “Well, the SFC may publish summary information where
appropriate.” Sometimes, | mean, a lot of public disquiet is engendered because there is
suspension of favouritism. If the SFC has such a power to grant waivers and modifications,
should they not at least be subject to some transparency and should give reasons for granting

such waivers and modifications?
Chairman:

Barbara
BRI EESEEEE BN EREREEAERXL -

EXEEFB LT > &8 g 25 R E R 15 A 7 0@ 5l 2 S waivers and
modificationsiy - 4158 35 B & 72 S 42 55 A B G B0 2L Bl B LAY & ok (H ]
AE & 52 & (i B B 1 09 e € (F o K& B B modificationa] gE /2 BA 72 il 1 7
operationX 75 [ 1R R 51 1Y 15 I /Y - (H At B B 5% B R 5 I B B RE - A0 AR 3R
f 5] summarize the situationfy 1~ & it 5% {# 51 # &5 1Y 75 =% confidentiality » ¥
{1 10 & /& & ¥} publish -

EF &
(B (R P2 kb 60 7 B FESE B E SUR R R - (R

BT R o EH E SR (P AE 48 T waliverBE 5 38 5 1F R ERER - W S
RPN
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commercial secrecy -

W

BEEAFHIRE - — KSR EREREIL NI R TEERRNET
B BGEERM RN E S R EBREEMEE

BH R EEEEREEEF SR EHERFXL -

B 40 5 iR B 3T 58 3% 45 i share margin financingfy £ 5] » 3¢ F Rk &
H A B stock loan concentratlonE@ AFTEEFEH M - ATREEREEB I T -
intermediary 545 —{E R KA 7 - [ 5% & 7 77 F R 47 I J& 1R /5 concentration
IR 22 - B KR riskal N 2R E o 28 H 1B W T 0] & i & discount factor
We 2 Fe A W22 A BE AE R E DT i E discount factorf fif i -

B 20 5 E /1y %2 publish & B I A - 1fi publish F 7R 22 5 #fl #2 £ grant
waiverss i — 44 A £ 0 (& KA B A " Ayinformationyit 88 - R HER T
B P fG T s B {E B waiver [ X EE Ry B fiflintermediariestt 45 7] GE H 3 [F] £
%5 W o B M {F & consider turning it into a class exemption » ff J ft
intermediaries;& | [5] 15 15 W I - class exemption{# a] {# i (] & 15 & & -

ﬁllk

AEHAE -

EF - RHERE2EHL3LUE - B2 HMH MR EFHE KT D
MR LHRFEERE - ERFEINEETHRSGRIRAIFHERRE
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Vivian.
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Chairman:

Mr BAILEY.

Mr. Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

Can | just answer that on the Appeal Tribunal - and this is subject to clarification
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and with me checking — from memory would be able to consider, if they are looking at a
walver, any material; and if you take past experience of the Security and Futures Appeal Panel,
when we have had disciplinary appeals they certainly ask for precedent cases. So if you had
amodification or waiver that was in dispute before the SFAT under Part X1, although I cannot
speak for the tribunal itself, | would envisage that if you have a modification, the commission
would be asked for precedent cases where modifications have been granted, and they would

have to take that into consideration.

On the question of confidentiality, this Securities and Futures Appeal Tribunal,
under the schedule, has the right on its own accord on the application of the parties involved
to hold the appeal in private. It does not have to be in private, and normaly it would
probably be in public, although they do have the option to hear the whole thing confidentially.
So if, for instance, on a modification or waiver, there was confidential material, as Barbara |
think has pointed out quite correctly, this could relate to quite confidential material. Then
there are options for the party involved to be able to ask for the hearing basically to be held in

camera.

| think you can rest assured that they are dealing from past experience on discipline,
and the tribunal would have to take into account similar modifications. If there was no
consistency in the approach, then that would be a subject of concern, | think, of the tribunal.
But of course, as far asthe PRP is concerned, if there is no consistency in approach there, that
would also be the subject of the scrutiny of the PRP. There has to be a consistent approach
on similar-type cases, so as Barbara has mentioned, as far as modifications and waivers are
concerned, we have a database of precedent cases. The same applies, in fact, to disciplinary

cases against intermediaries. | hope that would clarify your point, Sir.

Hon Albert HO Chun-yan:

Yes. Chairman, if the tribunal is entitled to look into precedent cases, even in

sittings held in private, then | suppose the reasoning behind some of the precedent cases
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would be made known, at least to defendants. Using it, would it, to a certain extent, defeat

the purpose of confidentiality?
Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Because the panel is also subject to confidentiality requirements under section - -
Hon Albert HO Chun-yan:

| see; including the panel?
Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Yes.
Chairman:

Yes, please.
Deputy Chairman:

When the tribunal considers a precedent, it may come to the conclusion in favour of
the appellant — in which case, fair and good. But supposing the tribunal comes to a
conclusion which is adverse to the appellant. Then the appellant will say: “Well, why?’
The appellant must be allowed to be in possession of all the facts which led the tribunal to that
conclusion. Itisonly fair. Soif you are going to have a point challenged, you are going to

do that kind of disclosure anyway. Do you not think there is plenty of room for you to

consider a statutory requirement to give reasons?

HEEBERERENEGRIFIFEXL -
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>

L EY:

HEeHf B S -EEReX - EHEHE LR ATARF

ﬁi‘lfﬁ

HIHY -

Mr. Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
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Perhaps | can clarify that, Mr Chairman. That is Part X1 of the Bill provides for
the creation of the Securities and Futures Appea Tribunal. Under the schedule relating to
that — and | do not actually know the precise number of it, but | believe it is Schedule 7 — the
functions of the tribunal are provided for “Generaly proceedings will be in public, with a

discretion in the interests of justice for parts of those proceedings to be heard in private”.

Part XI Schedule 7 does not actually provide for the disclosure obligations in
relation to discovery and so forth, during tribunal proceedings. However, using the existing
provisions of this model in relation to the Securities and Futures Appea Panel, which does
not have jurisdiction in relation to modifications at present, except in certain areas of
licensing, what would typically be the case is that parties, both the SFC and the other side,
would be required to disclose all material relevant to the matter that had been relied upon in

making the decision.

So the appellant would have available to it, as would the tribunal itself, al the
material the SFC had relied upon, and which was relevant to that matter. Now, if a question
of confidentiality arose, or public interest immunity, for any reason such that the commission
thought, in preparing for proceedings, that it was not appropriate to disclose information, it
would take that under advisement and would seek legal advice as to whether it was
appropriate to disclose that.

Now, that aside, if there were commercial information perhaps, which was perhaps
prejudicial to an individual licensee who had applied for modification or waiver, or somebody
else within the industry, but was not subject to a valid claim of privilege or public interest
immunity that would permit its withholding, what perhaps could occur would be that the
SFAT would hear the matter in private, in the interests of justice, if it is concerned that the
general interests of public and transparent justice did not override any commercia
confidentiality. It could then perhaps, at its own discretion, make an order to suppress
publication to the public of details relating to that matter.
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Deputy Chairman:

Mr Chairman, | am grateful for that answer, and | am familiar with that. | do not
want to prolong the discussion unduly, but the context of this discussion is merely that there
should be a statutory requirement for the SFC to give reasons. This suggestion was resisted
on the basis that that can be dealt with by other means — for example, on appeal the appellant
will be given the reasons. They will have the opportunity of considering why waiver or
modification is granted in another case. My point is then that this cannot deal with the
question, the requirement, of public disclosure of reasons satisfactorily, for all those reasons

that we gave.

So we go back to the point that | would still invite the Administration to consider:

the statutory requirement of disclosure of reasons.

ZHE -

MR -
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Yes. | mean, we have the power under section 59(2) of the Banking Ordinance to
require an institution to appoint an auditor to report on various issues relating to the state of
affairs or the profit and loss of the institution, or on whether it has got proper systems of
control in place. The cost of that report is borne by the institution because the report is
commissioned by the institution on our instructions. So the authorized institution does end up
paying the cost of it. There is no provision in the Banking Ordinance about what happens if

the report turns out not to uncover any problems. Theinstitution still pays.
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EY &

SR 1 A
HIEEHA :

R NEREARE  HRUTFEREEOETHESE KB
THBEEEE  MAGERETHEAE SEREERRTYE— 5
B -

EY &

AREEMENERERE D ?

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Because there is a provision about the auditor being approved by the Monetary
Authority, so we would obviously want to have a say in who the institution appointed, and we
would want to be satisfied that the auditor who was appointed by the institution was capable
of doing the job.

HEE#A -

T EERAFIFE - REERTE - 28R T RE RS %A
RIS — B - SRR BT S - A AT PR A B -
% 75 T 0 0 AL ) o 9 7 o -

.Chairman:

Barbara
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BE R EEREEEEEF N HEERBEEHERHZL -

HAmEME 8 ARERTEANCHAEEGR - TllEES
EHAEHMED WMALFERTRETEEEMES - WMTEFRXEZEZE
AT ET R & R o/ N pad - At DAAE & B8 05 | - M & =55 am A B & (T & Eterms

of referencefy) i &8 -
HEEHA -

T EEEEFAMEEXEHNMNE HRERHATETEE —HE
rule» AT DLEE R & ELRRACH Al A AHPH Y - BEAN BT — il > A EE R H
EAFHEMEE  HEW EJREES —FBHE -

ZHE -

Han b g fFHERE - EAERARWEDLEBI R A S ET R - B0 2

nll[l

BRRHEEREEERO TN AREREEEMLL

% -

k- EA :

P BRI L S5 0 0 2 % o 9 (P T R A PR O - 045 0
BRERR RGOS SRR NRBEET R ERTAEE
£ T A W0 K BT o 5 IR O B 1 T il e S I P M B 4T A A
B 7E R T 7

Z/E -
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Al 42 fitlevel playing field - {HATR ZE % - B A6 A H A 5 W
HEHARE - W T ABAEZTEREN -

BHF R EEEEREEEF N EEEREEERFRL -

FRE - WRMAMLLERE -

ZHE -

kI AEE - BEEERERR - Ewm B R - FEE LA
FHIRAT S AT -

GIEE -

TR RGESERAISMOEE  SEFUREFREEERNER
REZRTHECTHEZBHEAZEM N ERG S - 2E 1A%
ZHE EEED - AR B EDINR A ? HEERRANFELEE
{6 f R - B RIS EAT AL BRER - 5 AGR R RAHE B A
AR - SEE G 51 2w & 28— BANT A 8EFE 0 B TAE
B MR ABEH AR BEEMT  BHLESEHEM - bl TORHE
' JR AT L A AT R E AR R 2R N £ 1 HH R

Chairman:

David, can you explain the normal practice?

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Well, there are two options. | suppose the normal practice would be that we
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would use the auditor aready appointed by the institution for the purposes of preparing the
annual accounts. | suppose if we had any doubts about that auditor in terms of past
performance or in terms of competence, then we would ask the institution to nominate another
auditor for the purposes of our approval, and | think the way we get around the problem
identified by the Vice Chairman isthat it is possible for the institution to nominate more than
one firm of auditors from whom we would select one to be approved. So there is an element
of choice on the part of the institution as to which auditors they present for our approval.

There can be more than one.
Chairman:

Ok. Barbara.
BEREEREEE RN N ERESHREENERXL -

HKAEHEMIT - BI5GB HNRREREZTNA® HH > 2T 70 HE
SRR S o WA AN RIAEAR A E B0 N R 2= R 8% B A - 1 A2 AR 58 125(1) 5k 5
(@ (b)) VR (MZFETHELEFRIESEREEMENEN T > A& E
¥ B4 Al - 140 5& 2 Financial Resources Ruleszl prescribed requirement » H[l 5
RRERTEFEFEENEN - I —HEREXREEGHAVBEERB D -
WA GTHEEGRXM TS - DL EEEET5EE -
FE:

FH - HREFRE -

HIEEBA -

T ERER N EREEMEMEE  WheE R EETRERENL
B #EsERNMAREREZE 2 MOCER N GH AR o HRER K
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sE TEHIIFSE - SUEF rl e (E & R -
FE

IF e
HEE&ZES -

TR WA ERE —EME - FBF2EE L4306 > AIECLT7T7TH - &
143 % A /> 3T B > BB & & DL & | ¥ =0 3 i noticeZ% - Hll notice in
writing o {H %5 143(4){& 4l H 31 “ whether orally or in writing” 9 7HE » Bl 188
HAMA-ERE2E RGO EER W E R EHAH oraly" iy F iR -

Hom L PEARR R R SOt R IR 2 F | m A - KA1 5E S 2 £ 1 5H 58
Al

Chairman:

Barbara.

R EENE T T E AN B HREENERZL -

i& {[E 15 I /2 pursuant toZ5 143(3)(b) 1y - EEZEEFIHFR T /T A L
financial resourcest, #& H ¥ [ #E - ] 58 % & 1 AN §9 L 1Y financial resources
AfFaEk  HEEFRAEEREGHEYAI T ALELEZ  MAEHZF N
A £ impose — 2L conditions - 7 & & F /r A+ B 2 1 g & & financial
resourcesiy 2 3K - i B A1) & FE M HE AE & 2 0 E B B £2 H — £L conditions

Rp - H ATt A) SR B R 7F & 08 SR -

HIEEBA -
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FRE o S mEN A EZP N ANBETERATE R A EEH
GHGEA - BlANDLEEE AREHEA  IELEBRLFY - KL BEARH
“orally” ;& {fl ‘FHR -

BHF R EEEEREEEF N EEEREEERFRL -

AP (& 1= B B & 45 T brokers flexibility » & Bl » 2274 #1 7€ notice in
writing » brokers{# 78 17 £ & & [ 7Y 38 %1 - B £2 ¥ 3k {"Timposefy conditionf% -
A EEEE TARAEEEZE -

HESHER -

T EEZ W K DAOBEG A ETHMHE HEg SRR
FEE - FTEE "OMERT tHfﬁFnﬁEEH%ET%?%ET’EF@fEH%V?k/xﬁ/
= H M - [HF Z % F % Al instantly serve the notice » ffl g[1fax - & &f Hi
faxig W il 77 Hth H 2 W kB2 F > 7 Bl fE 2

Mr Paul R Bailey, Member of the Commission and Executive Director, Securities and

Futures Commission:

Can | just give an explanation? | think, Mr WU, thisis probably in the interests of
your constituents, because if you, for instance, had a technical breach of the Financia
Resource Rules occurring overnight, and let us say at 9 o’ clock in the morning and the market
was opening up a 10.00. One of the brokers suddenly redlized it, and it was quite a
complicated issue in relation to maybe receivables or something like that, which, if the SFC
were aware of it, would give awaiver. Because it might require quite a complicated notice
in writing, it gives flexibility for someone in the SFC to give an oral notification, so that the
intermediary then would be able to carry on business immediately on the receipt of that oral
confirmation. So to a certain extent it is actually to benefit the intermediaries. | think that

would be afair answer. In many waysit is to the benefit of the market and intermediaries.
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HRERE TV HE 2 - B8 0 B MR orally” & il 7 R % A [

o HEEEMr BAILEYWERER » EMUE L RACEEEE® - A

L}memoﬁﬁa - fEMemo | F] & F“I refer to our conversation... » ;& #t #E
e 18 = =

AAEEZS
F A A 2% H memo ?
E i

A o A E RN EREE N ABCE(ESF o Bl 2R 5 B O W RE (F It
HE®BRASEE - AW 2 RARATHIGE orally” i {# 7 IR - & &0 IR 69 [ 5 -
HMZENEREE G oraly” ;5 (8 FHR 2 i comment ? 5t 55 VI £2 i
WE R A S5 25E 5 E R E 2
L EY:

N E & A EE (M E -

ZHE -
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AT EENEREPH P DRI EFEME - AJ 5 EHFEEH —

RALE TR EMEME 2 (T EHEE > sk fMEtd s
HR&LEe » M e S s Mk orally S FIRMWER - EF L -
e — fynotety AR A RF i - BB E R & “orally” By 7 HR » #% A “whether

Viray

orally followed by...58" & G #g iy % %= ?

Mr. KENNY.

Mr Joe KENNY, Consultant, Securities & Futures Commission:

It isin subclause (5), Sir.

Chairman:

Pardon?

Mr Joe KENNY, Consultant, Securities & Futures Commission:

It isin subclause (5).

Chairman:

Subclause (5)? Can you help, please.

Mr Joe KENNY, Consultant, Securities and Futures Commission:

Yes. It iswhere the conditions have been imposed orally under subsection (3)(b),

the Commission then issues as soon as reasonably practicable a written rendition of the
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conditions. That is to ensure that there is no confusion about the conditions that have been
imposed, and that is to make sure that all sides know what it is, the basis on which they are
allowed to continue business. Without this flexibility, the licensed corporation would have
to cease business, and that would affect the perception of its strength in the markets, and it
would affect the confidence of investors.  So the flexibility is entirely for the benefit of the

brokers.
HESHA

205 7E oral Al written noticefi f FR 7= 52 11 2 4 [ E IR - & 20 {0 iz B 2
IR Tl B R R E - B - B IOHEE A
KREBEREPNMALATHEESZE HAFASHEK - HEBF T AL ATgER

PERATHER » MR AIEFIHESHE R - MAEEMEN T HEME - Ea
{a] i 3 7

Chairman:

Margaret.
&I fE -

T REMEER HKPAARKRERENERE - —£ALDIOEE K
H ABRAETPTRKNWERE  FEEFTREFENEEZR - HRYEWME
& 1] & i BR“orally”iE H =R - ¥R E M E - BRZREGAI - BHEEGE
REER - bl sEF M-S KA HEE GmE R E > LEHKERE B HE
RAEETE W -

Z/E -

EHRMEFF AR ER - MREMFIRG GTHEATMEDY -
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HEEZ - MPEHaME - - WME@EERE  BAgREFY 0 HiE
TERE IR Al e & EEIR K -
T

FEEEV S VIRVIES » B2HREME? FMMS RIEB EVIIE AT
i HRMREEREBREV  VIERVIIE R 2 > B DLE A R BE 6t 26
VI ESTE Gm - EE2HK -

RANE B HER IR SE - FRA H M E 2 BCEF 3 S T
FeiE LL SR - BIA BB B 2 sl BB VIR VIR 38 H B & AT E Ry [EE - &
fifi 17 % & CB(1)761/00-01(01) f1 CB(1) 761/00-01(02) 57 3L {4 » H 1 — {3 LR 1=
iR - AR EIEEE > kMM AE L FFREETH R - WMAETRXE
a0 7L S8 VAL S 17 R G 1 -

REMEAE G HEREH

p=gyiis

FEHES -
HERBRERFRIGERME  HEEREEGEES > A KHBA
—E FIRAE & - 5 165 1Y 51 & N 2 £ F B “naked short selling” 1 F# R -

N BH B {77 & “naked short selling” -

Chairman:

Mr BAILEY.
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rEH

A B M2 17 1% § CB(1)761/00-01(01) 5f 3T {4 /Y 2& ST A 55 3H 5 165
foe o B% D47 2 £ 2 S H2 Hi A B short selling®y R &8 - (1 B 1F (2] Kf 52 2 F
7 “ naked short selling” & il 4 7 - F H 2 KHH 58 [ 4 58 /Y = A -

Chairman:

Mr BAILEY.

Mr Paul R Bailey, Member of the Commission and Executive Director, Securities and

Futures Commission:

“Naked short selling” is basically the terminology used for a short sell of securities
when you have not got any exercisable right to settle that transaction. Basicaly you have
not got the shares to deliver to settle the transaction, so it is purely selling without being

properly able to settle.

Hon Audrey EU Yuet-mee, SC, JP:

What is the difference between naked short selling and short selling? | thought the

answer you gave relates to short selling.

Mr Paul R Bailey, Member of the Commission and Executive Director, Securities and

Futures Commission:

Short selling — and again | actually have not been responsible for this part - - if
you are purely naked short selling, it actualy is an offence, but there are provisions under the
legislation that if you had a presently exercisable right or an honest belief that you could settle,

then you would not be guilty. So you would not necessarily be guilty of short selling if you
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had a belief that, say, you had promised to lend me shares or | had some shares | thought were
available, to settle.  You would have to look at the context of each case, but naked short
selling is when you clearly have not got any shares to settle that transaction. | hope that

answers your question.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Thank you very much. It smply means that my original perception of short
selling was incorrect, because | thought short selling encompasses also that you have not got
an exercisable right to the shares, but your explanation tells me that in fact short selling

simply means you do not have the shares right now.

Mr Paul R Bailey, Member of the Commission and Executive Director, Securities and

Futures Commission:

Yes. Say, for instance, you had a stock borrowing and lending agreement in place,
whereby you had agreed to borrow shares off someone — and that has to be in writing — and
you had that before you sold. Aslong as you had an agreement in writing to borrow, then
you would not be guilty of short selling if that person then did not turn up with the share,
because you had an honest belief at the time. When you go into a short sale with absolutely
no agreement, no shares, and purely sell without being able to cover it on T+2 — except that

you could buy back, of course.
FE -

Bt 17 7% € CB(1)761/00-01(01) f1CB(1)761/00-01(02) 55 > 4 » KFE H
o HAth H R 2 BAfRcold call /5l » KZAE LR &M LR G EHERM - BUFIR

T f2 fit —2tresponse - K 52 1] £ # 17 1% & CB(1)761/00-01(02) 3F <L 1 & B
BUF AL 56 L6 fE HH Y mIfE - EE R WMEAMMNER
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