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Chairman:

Mr BAILEY, please.

Mpr. Paul BAILEY, Member of the Commission and executive Director, Securities and

Futures Commission:

Part IX confers the disciplinary functions of the SFC in relation to regulated
persons, and exempt authorized institutions. The objective is to protect investors and ensure
intermediaries conduct themselves properly and do not abuse their privileged position. Miss

LAU has just explained what we mean by “do not abuse that privileged position”. It also
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continues to put in place adequate safeguards to ensure the disciplinary process is fair,

transparent and consistent.

Under clause 187 disciplinary action can be taken against regulated persons, a term
defined in clause 187(9) to mean “a licensed person, a responsible officer, or a person
involved in the management of the business of a licensed person”. A licensed person is
defined as “a licensed corporation or representative” in schedule I, and “a responsible officer”

is also defined in schedule I as “a person approved by the Commission under clause 125(1)”.

The grounds for discipline are found under clause 187, and basically discipline can
be taken when you suspect misconduct, or when a person’s fitness and properness has been
impugned. Clause 128 deals with the determination of fitness and properness, and
misconduct is defined in clause 186(1) as “a contravention of any of the relevant provisions, a
breach of licence conditions or an exemption, a contravention of any other condition imposed

under the Bill, and an act or omission prejudicial to the interests of the investing public”.

Under clause 187 the process basically remains the same as under current law.
There must be procedural fairness. The SFC has to set out its concerns, and this is done in
what we call a letter of mindedness. A person is then given a reasonable opportunity to be
heard. That is under clause 189(1), and the Commission is required to give a written

statement of reasons on which the decision it makes is made, under clause 189(2).

With regard to penalty, new sanctions have been introduced. To recap, under
current legislation the sanctions available include a reprimand, which can either be public or
private; a suspension; and a revocation. Persons involved in management can currently only
be reprimanded if they are not themselves licensed. These provide insufficient flexibility.
For example, a reprimand can be far too light in some circumstances, yet a suspension can be

too harsh. Therefore we are seeking to introduce intermediate sanctions.

The first is a fining power under clause 187(2), which gives a maximum fine of $10
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million, or three times the profit gained or loss avoided. Those licensed persons and persons
involved in management will be subject to fines. All fines will be paid into general revenue
under clause 187(6). I think at this juncture I should mention that the bill replaces the
current automatic attribution to an officer of misconduct of a licensed corporation, although in
practice we have only disciplined in the past on the basis of knowledge or neglect. Clause
186(2) formalizes our existing practice in regard to misconduct by an officer. It must now be

shown that the conduct occurred with the consent, connivance or neglect.

Continuing with the new fining powers, the Commission must provide guidelines
on how it will fine under clause 187(7) before exercising this power. Draft guidelines have
been produced, with valuable input from a working group comprising representatives from
various sectors of the industry, and a representative from the Consumer Council. The draft
guidelines have in fact been issued for public consultation last Wednesday. The guidelines
do not adopt a pre-defined tariff, as this would be extremely difficult, if not impossible, given
the need to deal with a variety of mischief committed in different circumstances. Instead
they detail factors that must be taken into consideration — for example, the seriousness of the
conduct; the impact on investors, which would take into account loss to investors. Was it
premeditated conduct? Was a breach of trust involved? The profit accrued or loss avoided:
a person should not benefit from improper conduct; and financial resources and other
circumstances. For instance, can a person pay? Their co-operation with the SFC in the

inquiry; remorse and any previous record they may have of disciplinary action.

This approach is consistent with that in the United States and the United Kingdom.
In clause 187 two further additional penalties have been introduced: the power to partially
revoke or suspend, which is especially relevant to the single licence context; prohibition
orders — these provide power to the SFC to prohibit a licensed representative or a licensed
corporation from applying to be licensed, or from the person applying to be a responsible
officer of a licensed corporation for a specified period. I would stress again that the aim of
all new penalties is to provide more flexibility in arriving at a suitable penalty for the conduct

involved.
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Clause 188 contains provisions detailing other circumstances in which a licence or
approval as a responsible officer may be revoked or suspended. I would stress the words
“may be”. It is discretionary. This provision is modelled on existing law. Examples of
when it can be used is when a licensed person is, for example, facing financial difficulties, has
committed a crime, or he himself requests revocation or suspension. Any action under
clause 188 is against subject to procedural fairness under 189. Under clause 188(4) a licence
is deemed to be suspended if a licensed person fails to submit his annual return within 3
months of the due date, or paying his annual fees. This will not occur, however, unless he
has been advised 10 days before the suspension is due to come into effect, of the requirement
to pay or submit, and the consequences of such failure. This provision in fact was modified
after comments made on the White Bill, that the immediate suspension of a licence for failure

to pay an annual fee or submit an annual return was too harsh.

Moving to clause 190, this deals with the revocation of exempt persons’ exemption
for any or all of any regulated activities for which he is exempt. Basically the grounds are
similar to the licensed person, but also includes when an exempt person ceases to be an
authorized financial institution under clause 193. Under clause 194 there must be
consultation with the monetary authority before the SFC revokes an exemption. Clause 191
provides for procedural fairness similar to that provided under clause 189 for licensed

persons.

Turning to ancillary matters, under clause 192, this expands upon existing law in
relation to the effect of a suspension. It requires a person who is suspended to continue to
comply with all other applicable requirements relating to his licence or exemption, as if still
licensed and exempt. This is for investor protection. Clause 193 details various
miscellaneous matters, but most importantly, allows for the settlement of cases under clause
193 and 194, settlement that must be in the public interest or in the interests of the investing

public. These provisions actually formalize a procedure which we already carry out.
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Clause 194 is a new obligation on a person whose licence or exemption is
suspended or revoked. He must comply with an SFC direction to transfer client records to a
client, and this allows the client to monitor their affairs and move assets to another
intermediary. Clause 195 expands on section 121X of the Securities Ordinance. It only
operates when a licence or exemption is revoked or suspended. It allows the Commission by
notice to allow for the carrying on of business after revocation, so that it can be closed down
in an orderly manner. It allows, in the case of a suspension, for the carrying out of essential
business operations for the protection of the interests of clients. The Commission is

empowered to make the continued operation subject to conditions.

Market comment can be found at paragraphs 24 to 30 of the paper, and I have dealt
with the most significant in my presentation. International comparisons are dealt with in
paragraphs 31 to 32.  Our disciplinary regime is similar to that in all major financial centres.

Thank you, Mr Chairman.
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Mpr. Paul BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

As far as staff in brokerages are concerned, we have disciplined staff quite regularly.
They usually are dealers’ representatives, sometimes dealing directors; and it really depends
on the conduct of what they have done, of the penalty. We have suspended, and revoked in
serious cases. If you remember back many years to the spate of rat trading, for example, we
revoked some people in that. We disciplined people for internal control failures which might
be reprimands if they did not really know what was happening, and had not put proper
systems in. So we regularly discipline a variety of people within a brokerage, and
occasionally people involved in management who might not be registered with us, who in fact
can only be publicly reprimanded at the present point in time. We do discipline across the
board within a brokerage house. I have got some numbers here, just looking at this, say
since 93 to date.  As far as reprimands are concerned, we have done — this is trying to work it
out after several columns - 54 private reprimands. Public reprimands : we have done over
300. Suspensions : around about 200. Revocations : around about 51. I can certainly
give you the figures. Unfortunately I have them broken down into columns, but I could give

you the figures if you would like them.
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Chairman:

Mr. PROCTER.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The answer is “Yes”. The gateways for exchange of information have been
changed slightly in both the ordinances, to make sure there is no impediment to exchanging
information about disciplinary action that had been taken; so that in the event we are
considering a licensing application in respect of someone who has previously worked on the
banking side of the industry, or where the Monetary Authority is considering the suitability of
someone who has been employed by an exempt person, we can share information about their

regulatory past and disciplinary history.
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Chairman:

Any comments from the SFC?

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No, we don’t.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think, Chairman, two points about this section : firstly, there is a very similar
section in the existing law, section 56 of the Securities Ordinance, contains a section which is
identical except for the inclusion in this provision of the words “in the opinion of the
Commission”. As far as the Commission is concerned, those words really just clarify what
of course is the practical position under the existing provision. “We are undertaking a
discipline inquiry and will make a judgment about whether there has been misconduct”.
One of the grounds of misconduct is that there is behaviour, an act or omission, which is
likely to be prejudicial to the interests of the investing public or to the public interest. We

make a judgment in the course of that disciplinary inquiry.

In that sense it really just speaks to what practically has to happen anyway. We
are the ones who have to form the opinion; but I accept your point that that leaves little
guidance for the industry about what might satisfy the Commission that conduct has been
prejudicial in that sense, and that is precisely why we have a very extensive code of conduct.
In fact we now have two codes, and shortly three codes, of conduct which set out the

circumstances in which the Commission would ordinarily believe the conduct is unacceptable.

As a general code of conduct that applies to the industry, there is a specific code of
conduct that applies to the funds management industry, and there will soon be a third code of
conduct that applies to corporate finance advisers, as an indication of what the Commission’s

expectations are. In fact those codes were prepared in consultation with industry, and they
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represent, I think it is not unfair to say, the consensus view about what appropriate standards
of conduct are, and in that sense, appropriate and objective standards about what is or is not in

the interests of the investing public.

But they are not wholly determinative or conclusive, because they do not cover
every possibility. There remains the possibility that other conduct may occur which is not
addressed in the code, which we might consider to be likely to be prejudicial to the interests
of the investing public or the public interest. Even if those words, “in the opinion of the
Commission”, were removed, of course it would still have to be the Commission that made
the judgment. I think all we can say in response to that is that there is, of course, an appeal
process. There is a process by which the tribunal has a right of a hearing for de novo. It
can reconsider the matter. It considers afresh whether in fact there has been conduct which
is likely to be prejudicial to the investing public or the public interest. So there is a review

process in that sense.
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Mpr. Paul BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
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I can answer that one. I think as a matter of policy, the SFC, when it disciplines
someone, does publicize its action, except in circumstances where the breach has been so
minor or inadvertent that it does not warrant that public reprimand. It would have to be
extremely minor. If we look at the disciplinary figures for the ones I gave you, out of 629
disciplinary actions concluded, there have been 54 only which have included private
reprimand. So as a matter of policy we think it is very important to publicize, because this
does send a clear regulatory message to the market. It is transparent, what we are doing, and
it also lets the market know what we consider is unacceptable conduct. So private
reprimands are not generally given, except for very, very minor inadvertent instance. It

would just be one slight step over a warning.

Chairman:

The public has no way to understand how minor they are.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think they feel that the public’s interest in knowing that someone has been
disciplined is precisely why in almost all cases the public are noticed, but there are cases
where our judgment is that the prejudice and harm that would be caused to someone’s
reputation by publicizing a disciplinary action, a private reprimand, would outweigh the
public benefit and the public involved. There are exceptional cases, as Mr BAILEY said.
They represent a fairly small percentage. The position is actually better under these
proposals than under the existing law, because those who are the subject of a private
reprimand do have the right of appeal to the tribunal; and of course all the public reprimands
are by definition made public, so there is a basis upon which anyone can make a judgment

that their case falls either within or without the publicized disciplinary action.
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However, I think on your first point, it is very much a matter of balancing the
public interest, the investor protection interest, which we give priority to, with the seriousness
of the case, and whether in fact the potential harm that might be caused through publicity

outweighs that public interest; and sometimes, but not often, we think it would.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, I think we entirely understand your point. Obviously a private
reprimand by definition is private, so it is not going to be public, and there is not a way of
directly addressing your point. There are some safeguards, though, and I think it is very
much the motivating factor behind the Process Review Panel. There was a recognition that
some of the things we did, some of the decisions we made, remained private, remained not
open to the public and not subject to scrutiny. That was very much one of the driving factors
behind the Process Review Panel. There is, of course, also within the Commission, a

process that tries to avoid the risk that any individual officer within the Commission might
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take it upon themselves to go soft on someone, to be lenient in that way. Not only do we
have processes by which the staff, in Mr BAILEY’s division and my staff who are responsible
for these judgments, are required to make public within the Commission what their thinking is,
and what their thought processes are. The two divisions of course regularly meet to discuss
what appropriate penalties there are. We also have a database against which penalties have
to be assessed, and any recommendation in respect of penalty has to be accompanied by a

reference to a comparable prices.

So internally we try and avoid that risk of an individual officer taking it upon
themselves to go soft, as it were, in the sense that we have described. Externally there is the

Process Review Panel as well.

Z/E -
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think, Chairman, that the answer is, to your first question, “Yes, it is within the
remit of the panel to look at those cases”, but not on the merits. They do not look at
applications and say “We would have handed out a different penalty in that case”. It is one
of those situations where the process is designed to avoid the risk you refer to. It is a robust
process. It works, I think, and the panel’s job is to make sure that the process is followed.
In other words, it puts faith that if a process is followed, then it is pretty likely you are going
to get the right result, and you are not going to have the risk of some individual arbitrarily
taking it upon themselves to go soft on the case. They look at the process, trust in the

robustness of the process, but do not review on the merits of the penalty in a particular case.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Perhaps I should just say one thing. I rather asserted that the process was robust
and worked, but I can tell you that the Process Review Panel has not taken that on faith.
They are actually looking at the process for themselves, very carefully, and they are expecting
presentations on it, for themselves to judge whether the process is one in which they should

place any faith, to make sure that this kind of risk does not arise, or is unlikely to arise.
-
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Chairman:

Vivian or Mr. PROCTER?

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think, Chairman, in many cases where that analogous phrase is used, there is a
code, or there is something like a code — for example, the fit and proper criteria apply to the
licensing context, and there are some clauses in Part V that are similar. There are some
exceptions, though. For example, if you look at Part X, which we are going to come to next
week, the first section in Part X, clause 196, is on restriction of business, and it is subject to
clause 200. The first part of clause 200 reads that certain things can be done, “if it appears
to the Commission that...”, which is a very similar expression. Now, the facts the
Commission has to be satisfied of there are reasonably objective facts. We have to be
satisfied of something; it has to appear to us that certain things have happened, but it would
not be a case where a code was really necessary, because what actually follows is pretty
objective. In other words, there would not be too much dispute, although that is a bit of a
gloss, because sometimes it does call for a judgment as to whether one of those things has
happened. So it is not simply a case of saying that although the phrase “It appears to the
Commission, or in the opinion of the Commission...” appears in the legislation, there should

be a code. You have to, I think, look beyond that; look at the substantive provision itself
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and see whether that is really necessary to make it transparent to the public.
We can obviously and easily enough look for analogous phrases and try to bring

those to the attention of the committee, and see which ones look as though they need a code.

I think the Committee will find that most of them do, where that is the case.
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Z/E -

AN - BB EMEEFE ? Yes, please.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, I think I have already mentioned the fact that the
existing section does not include these words, and there is no doubt that by adding the words,
you give rise to an argument about interpretation, as Miss EU has explained. There is no
question about that, that there is an argument available. The question of what the tribunal
can do, and the decisions that the tribunal is able to make, is something we will come to in
Part XI, of course; but I entirely understand the argument, and the point is right. It is not
quite so straightforward, though, because in some of the existing provisions the words do
appear. For example, in the analogous provision in the Leverage Foreign Exchange Trading
Ordinance, the words “in the opinion of the Commission” appear, and in the Securities
Ordinance they do not. So if in the new law the words are there, someone will argue that

that means something different from the section in the Securities Ordinance meant. If in the
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new law the words do not appear, then someone will argue that that means something
different from what the old Leverage Foreign Exchange Trading Ordinance meant. It is a
question clearly of interpretation, and I accept the point. I do not know if the law draftsman

wants to add anything.
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Chairman:

Yes, please.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Without wishing to say which of the two interpretations I agree with, certainly we
obviously agree that there is an argument available. Whether the section should be read as
requiring objective reasonableness or what, in the administrative law context, is sometimes
called “Wensbury reasonableness”, after the leading case, which is what Miss EU is arguing
for, I do not think matters, because from the Commission’s point of view we do not mind if
the words are taken out, but I did understand the Department of Justice to say that they
thought it was the better formulation. All I can do, I think, today, is to say that we will again
talk to the Department of Justice to see whether or not there are arguments for leaving it in,
notwithstanding that it gives rise to these interpretive arguments, and then come back to the

committee and let the committee know where we came out in that discussion.
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Chairman:

Yes.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think what Mr HO has said is right, and we would, with respect, agree with it, and

I think it in fact represents the current position. If you look at the definition of misconduct,
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particularly in clause 186(1) (a) through (d), the first three of those are objectively clear that
“relevant provisions” in fact means “provisions of this ordinance or rules made under it”. So
that is going to be clear, and either passed by this Legislative Council or negatively vetted by
it. The terms and conditions of a licence obviously will be set out. They will be expressed.
Conditions imposed under the ordinance will also be express — which leaves the fourth
category, and the question there is whether or not that can be set out in codes. As I said
earlier, there are three codes of conduct now that endeavour to do that. We are trying as hard
as we can to narrow the scope for interpretation of the word “misconduct” by publishing
codes that are increasingly specific to market sectors. That is why the third code on

corporate finance advisers is about to be published.

So when you add together the general code of conduct, the code on fund managers
and the code on corporate finance advisers, you get pretty close to a comprehensive analysis
of the things that are likely to go wrong in the industry. There is in fact a fourth document,
the fit and proper criteria, which supplements those codes in some ways. Mr BAILEY
reminds me that there is a fifth, in fact — internal control guidelines, which is a spelling out in

some detail of one aspect of the code of conduct relating to management responsibility.

I think we agree entirely, and we are doing our best to extend the scope of those
codes across the industry, and make them increasingly specific. There is not very much,
actually, that is left in respect of misconduct that is likely to arise. I cannot give you a
number, and I am sure Mr BAILEY cannot either, of things that would not have been covered
by the code, but which we nonetheless thought amounted to misconduct. But there was
historically just such a situation in respect of rat trading, for example. I do not think anyone
subjectively would look at rat trading and say “That is appropriate behaviour”. It just did
not happen to be covered by the codes at the time. It is now. So that was an example of
where misconduct was used, I think, as the basis for disciplinary action, rather than something

in a code.

HMEEERERBNEGREFIFXL -
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The final point about the circumstances in which misconduct might have
occurred : I think, with respect, we would go to the penalty rather than whether there was
objectively misconduct, but I think in respect of his first question as to whether or not (a), (b)
and (c) could be expanded to cover (d), the answer must be “No”. It would not be possible
to cover the range of issues that are addressed in the codes of conduct through the
mechanisms in (a), (b) and (¢). I ask you to take that on faith for the moment, but we can
obviously — and I think ought to — show members what the codes of conduct cover, to

demonstrate that point.

-40 - Friday, 30 March 2001



O o0 9 N »n Bk W NN =

W NN NN N N N N N N e e e e e e e e
S O o0 N O N b WD R DO O 0NN N R WD = O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHER) K
(2000 FRITEBINKRAEE ) XS F

One of the things we discussed in the context of Part VII was that we used codes of
conduct rather than rules of conduct, for example, to allow for some flexibility in the drafting,
to avoid the need to be specific and precise in a legislative sense, because it is impossible to
predict the range and scope of issues that might confront us, that might go to misconduct.
So I think the answer is “No”. If the position set out in this provision is the existing
provision, with the exception of those words, “in the opinion of the Commission”, which we
have just been discussing and I think the existing provision has shown itself to work well, and
the industry is not unhappy with the way the existing provisions work in terms of fitness and
properness, and misconduct; and it has not proved to be the occasion for arbitrariness on the

part of the Commission.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There unfortunately was a case where at the relevant time the code of conduct did
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not cover it. It does now, but at the time when the rat trading disciplinary actions were
commenced, they were not addressed in the code. That is the clearest example. There are

other examples, but that is the clearest.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

In expressing the example I think what Mr LI has described is something which
happens in practice anyway, that people do come to the Commission and say “Is this
acceptable? Do you think we need a licence? What is the practice here? What is the
Commission’s expectation?” and we do give guidance in that respect, quite often. It is not a
formal process in the sense that is under the Inland Revenue Ordinance, but it is a practical,
sensible way of dealing with things. It has always happened, and I have no doubt it will
continue to happen. But to have in any formal sense a preliminary inquiry or hearing I just
do not think fits the kind of matters that we are talking about, and I think it would be
productive of delay and a loss of effective investor protection. Certainly what the section
does, in the language at least as it was translated, results in something which will take one or
two years to address. It allows for a process of inquiry and procedural fairness before any

action can be taken, and it is only then that consequences might follow.

I think also it is important to note that there are no criminal sanctions that attach to
any of the 186(1)(a) to (d) provisions. We are only talking about discipline here, so one of
the premises on which Mr LI’s question was based is not quite right. There are not criminal
sanctions that attach; and just finally on that, no one has mentioned, in the course of this
morning’s discussion, the Ombudsman, but the Ombudsman does play an important role in
reviewing the way in which we deal with cases, and we quite often have to deal with the
Ombudsman by way of inquiry. I do not mean that to sound like we are the subject of

complaint regularly, but the Ombudsman does play an important role in the oversight of
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Commission activities.

Hon Eric LI Ka-cheung, JP:

I never really said “criminal offence”.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No. Tapologize.

Hon Eric LI Ka-cheung, JP:

I used the phrase, I think, “fCIE5=E" — the scapegoat. Probably it has been
misinterpreted. I am really saying that damage can be done, or would have been done, by
the time you start to charge or prosecute. Prosecution may be in transition; or really to

invoke that question. I think the public would have formed a view.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

I think that is where I would disagree. 1 do not think the public - - not only do I
not think it; the public will not know of these inquiries because they are confidential inquiries,
unless and until a decision is made to take action, disciplinary action, which is going to be
public; and even then, not until the appeal period has expired. So the process of inquiry is
followed by a process of natural justice or procedural fairness, then an appeal period, and only

then publicity.

HON Eric LI Ka-cheung, JP

-47 - Friday, 30 March 2001



O o0 9 N n Bk WD =

W N N N N N N N N N N e e e e e e e
S O o0 N9 AN R WD = O VO NN B W N = O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHER) K
(2000 FRITEBINKRAEE ) XS F

Then, Chairman, I would ask for the removal of the words “in the opinion of”. If
that is not the case, I would certainly like something more formal so that people can procure
more formal advice that is binding on the Commission, and would be held as a valid defence

otherwise, as a sort of check and balance.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, on that point there are really three ways in which that kind of discussion
takes place. One is that there is a power, which we have not got to yet, which is analogous
to an existing power, to waive the application of certain rules as they apply to individuals or
classes. There is also a power to modify the application of certain sections, and particularly
the Financial Resources Rules. So you have waivers, you have modifications, and then
thirdly you have the dialogue as I discussed it. And those waivers and modifications have

been subject to Gazettal, so the public have an effective way of knowing the modification.
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Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Is the question whether or not the words “in the interest of the public” are used, or

does it include the phrase “the investing public”? s it only the first and not the second that
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is of concern?

Chairman:

The second, I think.

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Does it mean “the public”, not “the investing public”?
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Chairman:

The question is “Yes” or “No”, right ?

Mr. Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, I do not want to duck the question, but it is impossible to give an
opinion based on the information that was set out in the hypothetical example. It would just
be inappropriate to do so. There are just too many other circumstances and factors you
would have to consider in making a judgment about whether it offended the investing public

or the public at large. I think it would be a disservice to this committee to try and express an
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opinion based on that hypothetical situation, I think with what are sketchy facts. I
understand that it is a reference back to an historical event, but there was a lot more that went
on at that time than was set out in the circumstances in MR TO’s example. 1 do not want to
make any assumptions about it. We actually have been able to find at least one other
example of where the public interest appears, but we will come back to that, perhaps, at

another meeting.

I do not mean any disrespect to the question. [ understand how important it is, and

how significant, but I just do not think I can answer it.
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