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Chairman:

Mr BAILEY.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| had a dlight problem with the trandation there, but | think as far as the use of
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information is concerned, it is very important that wherever the information we obtain in
relation to a registered or licensed person — and one has to remember the licensed personisin
the privileged position. He should be in a position to look at that information. What
relevance we give to is would have to be considered on a case by case basis, and it would be,
of course, available if it were used in any disciplinary proceedings. It would be made
available as part of the process of giving a person a reasonable chance to make representation.
| think it is quite important, if we do have any information, that we can make use of that; but
it will be used on a case by case basis, and the relevance it will be given will have to be

looked at on a case by case basis.
HESHA

T GEHAEEMENF - 2EHKE RHERESE 2 AR EH 5
FR 3 B A A 20 2% - (BB B o Al S B RS JHAE 046 T I EE 1S - 1208 % iR
NERAZEESHEAERGNENDRE? WIREMREEHEN » LEREF
EHERSH . BRI S KR ?
Chairman:

Maybe the Law Draftsman can help?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

Could I just answer that?

Chairman:

Yes, please.
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| think on that particular point we have to look at this in the context of what we are
looking at. Here we are looking at disciplinary provisions as far as licensed persons are
concerned, and there have to be certain criteriafor licensed persons. They have to be fit and
proper, and any of the disciplinary powers are there to protect investors. So to have this

power of obtaining information hasto be looked at in the context of what we are |ooking at.

If you look at the power of ICAC and the police, thisistotally different, in that they
are looking at criminal provisions as opposed to disciplinary powers. So the requirements

for discipline could be quite different from that for the police and ICAC.

Deputy Chairman:

Mr Chairman, may | ask whether this should include, as a matter of policy,
information unlawfully obtained? It is said as this is drafted, regardless of how the

information or material has come into its possession, it could be included by unlawful means.

Chairman:

Yes, please.

ERHFTFREEXEXL -

F R - B s AN EFEER - Pl M G
Prosecutions Divisionfy[a] & - MR E R 2 - MM EEAETSF - EHE A LA
B 42 DLunlawfully means obtainfevidence » {H 7% i 1 # 45 discretion » 0] £
5 & evidence - j§ H 2 by analogy - {H I 1E & " Fir 51 &m #Y - /& disciplinary
proceedings - 215 3% F 5L I 88 & - fEBATIEOIH - AT - KB AT DL R
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Chairman:

Yes, please.
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| take your point as far as obtaining information by unlawful means is concerned,
but | think if that information came into the possession of the Commission and it was relevant
to the disciplinary matter under consideration at that point in time, we should be in a position
that we can take that information into consideration. | think in the comparison with criminal
proceedings, as far as | am aware, there are situations when you can admit unlawfully
obtained information. But in this particular case, if that information went to the fitness and

properness of a licensed person against whom disciplinary proceedings were concerned, we
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would probably have to highlight, in the letter of mindedness setting out our concerns, how
the information was obtained; and when they are making representations after the details of
that information, it would have to be supplied. They would be under no illusion as to how
that information came into our possession, but if that had relevance to the fitness and
properness, and given the privileged position that the licensed person has, vis-avis the
investing public, | think the Commission should be in the position to use any information in
its possession, however it comes into its possession. It is for investor protection. | would

stress that point.

Deputy Chairman:

Mr Chairman, of course we are here to protect investors aso, but that is not a
talisman. That is not a magic formula which permits us just to do anything. So having that

asabasic aid, we still have to examine whether the provisions are correct.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| do appreciate that, but | would stress the point that if the information wasillegally
obtained, then it would have - - how the information came into our possession would be
highlighted in any action that we took; and the relevance we gave to that information would
have to be balanced against how it came into our possession and what sort of relevance you
could givetoit. | have never seen a case that would actually fal into this category, in the
many disciplinary proceedings | have done, but there could be a situation where you have got
some extremely relevant information that might come into our possession, which, if we could
not use it, would be detrimental to the interests of the investing public, in that it could affect
how we proceeded with a certain disciplinary action. | think it is important that we have

such aprovision.

Deputy Chairman:
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Mr Chairman, may | just ask for some information, some materia? The
Administration says that according to their advice, unlawfully obtained evidence may be
admissible in criminal proceedings. Can they give us some examples of instances where
unlawfully obtained evidence is accepted by the court — not immediately.

Chairman:

You may supplement the information to the Bills Committee?
Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Yes. Wewill supplement information after meeting.
Chairman:

Okay.

HEEHS

ERE - R A FEEER L ER » A REIEZB Ffitness and
propernessfy i - HEARZHE N T » AEEEGE W EEE TN
opinionEE f B A DI ZER > Cral ki hiEE - WIREEGHE EHME
710 BIE R IFERSHER ] DIA A » EFE S AEE - M EFH KL
EFET - FEERBW N I EFEE G /M ER » Bt 7S Bl 8k 1E
Z o RIRyE Bt pE R B 3 -

ZE:

OK - BfrME RiCsk FT2RIE - E2FNER -
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Mr BAILEY, you would like to have an introduction?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

Yes. The objective of Part X is to provide the SFC with powers to protect the
investing public, by intervening in the business or affairs of a licensed corporation, and by
enabling it to apply to court for orders and civil remedies. Part X islargely based on existing
legislation. A number of changes have been made, which | will highlight. These are aimed
at allowing the SFC to discharge its functions more effectively, so as to ensure better investor

protection.

Clauses 196 to 198 preserve the SFC's existing powers to issue notices imposing
restrictions on the licensed corporation in relation to the carrying-on of itsbusiness. That is
clause 196, imposing restrictions with regard to disposal of property by alicensed corporation,
or with the manner in which such a corporation may deal with the property. That is clause
197. *“...and requiring a licensed corporation to maintain assets which are sufficient to
ensure that it can meet its liabilities in connection with the business for which it is licensed.”
That is clause 198.

Clause 199 is new, and is based on UK legidation. It empowers the SFC to
require a licensed corporation “...or any other person to transfer the custody of property held
by the licensed corporation, or property connected with the licensed corporation’ s business, to
the safe custody of the SFC or any person appointed by the SFC’. The purpose of this

clause is primarily to cater for situations when it is suspected that licensed persons may not
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comply with the terms of the notice served on it - for example, a notice requiring that clients

property be handled in acertain way. It isdirectly aimed at investor protection.

| should mention that checks and balances on the exercise of the power are under

clause 199.

The scope of the provision is restricted to relevant property, a term defined under
clause 199(7) to include “property directly or indirectly held on behalf of clients, or which the
SFC reasonably believes to be connected with the business of a licensed corporation”.
Clause 199(3) requires the SFC or the person appointed by the SFC to take all reasonable
steps to preserve property transferred to their custody. Clause 199(4) places an obligation on
the SFC to apply to the Court of First Instance as soon as practicable after the custody of
property has been transferred, for an order in relation to such. Clause 199(5) allows the
party from whom the property is taken, or any other party with an interest in that property, to
seek an order from the Court of First Instance; and finally, clause 199(6) prescribes that the
transfer of property under the clause “... shall not affect any legal or equitable title to the

relevant property”.

Clause 200 provides the circumstances that must prevail before the SFC may act
under clauses 196 to 199. For example, if it appears to the Commission the property of
clientsislikely to be dissipated or dealt with in a manner prejudicial to the interests of clients,
the licensed corporation is no longer fit and proper to be registered, the licensed corporation
has failed to comply with certain regulatory requirements, “the licence of the corporation may
be revoked or suspended on the grounds stipulated in clause 187" — that is the disciplinary
action taken for improper conduct; or clause 188, which is “other circumstances in which the
Commission may revoke or suspend”, for example, when a licensed person is insolvent, and
the imposition of the prohibitional requirement is desirable in the interests of the investing

public, or the public interest.

Clause 201 sets out the circumstances that must prevail before a requirement or
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prohibition is withdrawn, varied or superseded by other prohibitions or requirements. For
example, the Commission may not do so where the court has made an order in relation to the

relevant property under clause 199.

Clause 202 sets out the requirements the SFC must comply with when taking action
under clauses 196 to 199, and clause 201. The SFC must give reasons for its actions under
subclauses (2), (3) and (4). Then action is taken under clause 199 or 201, the SFC is obliged
under clause 202(5) to take steps to identify and notify parties affected by its actions. The
SFC must use its best endeavours under clause 202(10) to notify the Exchange or clearing
house if any of their participants is involved, before taking action, or immediately thereafter.
Action taken under clauses 196 to 199 and 201 takes effect from the service of a notice or the
time specified in that notice, if later. That is clause 202(1). With the exception of action
under clause 199, al other action by the SFC under these provisions is appealable to the
Securities and Futures Appeals Tribunal, as indicated in Part 1l of schedule 7. That is on
page C2473, items 54 to 58. Clause 199 is excluded, as the court must become involved as

soon as practicable after the SFC exercises the power.

Clause 203 makes it clear that if alicensed corporation subsequently has its licence
revoked or suspended, this does not affect the validity of notices issued under the various
provisions. The compliance with a notice does not constitute a contravention of clause 114.
That is a restriction on carrying on business. An action can be taken before revocation or

suspension of alicence takes effect.

Clause 204 is a new provision similar to that found under clause 178 of Part VIl in
regard to inspections and investigations. It alows the Commission to certify non-
compliance to the Court of First Instance. The court may then order compliance, and if it is
satisfied that the failure is without reasonable excuse, it may punish the failure asif the person

had been guilty of a contempt of court.

Clause 205(1) specifiesthat the SFC may, in the public interest, petition the court of
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first instance to wind up a company on the grounds that it is just and equitable. It allows the
SFC under subclause (2) to petition for a bankruptcy order against a licensed person, i.e. an
individual.

Clause 206 is modelled on existing law, and allows the SFC to petition the Court of
First Instance for a variety of injunctive orders against persons who have contravened, or may
contravene, any of the relevant provisions or any requirement issued pursuant thereto. There
is some expansion of the scope of the SFC’s existing power, as the clause would allow for
action against those assisting, or participating in offending conduct. That can be found
under clause 206(1)(a).

Clause 207 is adapted from section 37(a) of the Securities and Futures Commission
Ordinance, and allows the SFC to apply to the Court of First Instance for various orders when
the affairs of a listed company have, for example, been conducted in a manner which is
unfairly prejudicia to the interests of its members, or has been fraud misfeasance towards its
members. Normally such action would be commenced after a limited listed company
inspection conducted under clause 172. The range of measures available has been expanded
to alow the SFC to seek an order from the court to disqualify a person from being involved in

the management of any corporation.

Clause 208 is new and provides that a person will be civilly liable for knowingly,
recklessly or negligently disclosing to the public false or misleading information that concerns,
or may affect, the price of securities or futures contracts. The victim who has suffered loss
as a result of relying on such disclosure may claim damages from the person responsible for
the disclosure, provided that such persons either assume responsibility with respect to the
victim in relation to the disclosure, or it is fair, just and reasonable that the person should be
liable. That isunder clause 208(3). Clause 208 provides defences for a person who acts as
a conduit, like printers and publishers - that is under 208(4); those who reprint or transmit
information, for example, internet information services providers under clause 285; and
broadcasters under 208(6).
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| should have mentioned that the Administration realized that these powers are
intrusive. Therefore the exercise of the powers under clauses 196 to 199, 201, 205 and 207
will be non-delegable. That can be found under items 71 to 75 in Part 11 of schedule 2, on
page C2421. It will have to be exercised by the Commission at plenary level.

Market comment is dealt with in paragraphs 18 to 24 of the paper. The comment
is primarily in relation to clauses 199 and 208, and international comparisons can be found at

annexure 2 to the paper.

Thank you, Mr Chairman.

Z/E -

Thank you.  SC{RREDHT A — # ME R FF R ILE - BILRE &N H
& WD - SUFRFERFRREER ? REMEE -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | have questions in relation to a number of sections in this part.

Can | just ask one at atime?

Clause 197: restriction on dealing with property. | understand, of course, that the
intention behind it is the protection of investors, and | agree with that intention; but clause
197 relates to property, whether of the licensed corporation or not. | do not quite understand
why it is that the licensed corporation can be prohibited to dispose of property or deal with
property, when it does not own the property, when the property does not belong to the
licensed corporation. How can it inlaw, in any way, dispose of the property or deal with the

property?
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

In this particular case, “property” from memory is defined to relate to the business
of the licensed corporation, and there may be instances in fact where a licensed corporation
has property belonging to a client, where you would want to restrict them from dealing with
the property of that client, because they are acting as an agent for the client. So | think it
clarifies the situation whereby you might have a situation where you have got to safeguard the

property of clients, and not just to deal with the property of the licensed corporation itself.

Hon Audrey EU Yuet-mee, SC, JP:

| understand the intention behind it, but as drafted it applies to property which the
licensed corporation in fact has no right in law to deal with. On the face of it, it isalittle bit
absurd, so why can it not be restricted to property which the licensed corporation can dedl
with? For example, if a property is mortgaged to the licensed corporation, or there is a
power of attorney given to it, such that it can dea with it, if it is phrased in such a way, |
understand; but at the moment it is drafted so widely to include any property under the sun.
How in law can the licensed corporation deal with property which does not belong to it,

unlessit is specified to mean "property over which it has power to deal with or dispose of”?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
To answer that, | understand your point. Section 40 of the Securities and Futures
Commission Ordinance does the same thing. | think if you look at clause 200(a), it does

restrict the property that can be dealt with under that provision.

Hon Audrey EU Yuet-mee, SC, JP:
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Yes, | understand your point that it is lifted from some existing section, but | do not
think it really answers the question, because of course it could mean that the previous or the
existing section is right — in which case there is a good reason for it — or it is wrong, and then
we can be wrong a second time for failing to stop the mistake. As far as the second point
you made is concerned, which is clause 200, | looked at that too; but again it is very wide
because it says “...any property of the licensed corporation or its clients, or any property

concerned with the business”.

What | am simply suggesting is that it should be phrased in such a way that people
looking at it can understand that it has a reasonable ambit, which is that it relates to property
over which it has control, and not any property under the sun. That isthe point. Itisreally

probably a drafting, or a point of expression. Maybe that is the intention anyway.

Chairman:

Yes, Alexa.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

Thank you, Mr Chairman. Perhaps | can assist. Now, Miss EU is actually
concerned about property in respect of which the licensed person does not own and has no
right to deal with. If that is the case, he really has not right to deal with it. So the fact that
the Commission is using a restriction order to restrict the dealing in, or with, that property,

does not really impact in one way or another.

On the other hand, when you are talking about a licensed person who is in
imminent danger of losing his property, or taking property away, | would have thought that it
would be in the public interest — everybody’s interest — that the whole thing is frozen so that

people can actually go in and use an orderly manner to deal with the assets, which could be

-13 - Tuesday, 24 April 2001



© 0 N oo 0o b~ W N P

WRN RNNDNNNDNNNNDNDIERRR B B B B B
S © ® N o 00 B O NP O © 0N O 00 b W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

the only assets | eft.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | do not quarrel with the intention behind it. What | am saying is
that it is not a question of whether it impacts, or whether it takes effect. | am saying that |
look stupid in agreeing with a section that does not make much sense. | mean, it is no
answer tometosay: “Well, it doesn’t make much sense, but it doesn’t impact upon anybody
anyway”. That is not the purpose of looking at legislation. If you say: *“Look, the
section’s intention is that it only applies to property over which the licensed corporation has
control”, then put it in those terms.  Then if you issue the requirement, and if the licensed
corporation says. “No. I’'m sorry, but this property | have no control over”, then that is a
point for argument when we come to the application under clause 204, when it comes to
certification.  But as drafted, when you say “Well, you can issue a notice in respect of any
property, whether of the licensed corporation or not”, and then when you go to clause 204 to
apply for certification, all you have to say is:.  “Well, look, I’ve issued a notice. It takes
effect immediately, and | certify the failure”. | mean, what about the criteria that it has got to
be property which the licensed corporation has the right to deal with, or the right to dispose of ?

It issort of glossing over the point.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Chairman, we note the points made by the Honourable Member. We will go back
and see her comments more fully, although | would like to just make a point that this clauseis
adapted from the existing ordinance. | know that is not a reason for keeping it, but | just

want to put that point down. We will go back and consider.

ZHE -

OK » ff = T th B 48 Hi — (&l [ RE » 72 2k B R R 70 2 42 it Ay noterfp 45
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
We define “property” to include a variety of assets — for instance, money, goods,
chosesin action and land; and | think by defining “property”, in Schedule 1, | think, it is made

absolutely clear what we are referring to as “assets’. It is a clearer definition. It is under
Schedule 1.

ERHFTFEEXEXL -

R[5 S i 1 55 C2391H -+ 1fij 1 3 fit /2 55 C2384H -

Hon Audrey EU Yuet-mee, SC, JP:

In other words, “property” iswider than “assets”.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

In fact, Mr Chairman, the intention is to make it absolutely clear what is or what is
not included, because if you just use the definition of “assets’ there could possibly be an
argument that a particular interest which is an intangible interest may or may not be an asset.
So by defining "property” we try to make it very clear, so that people have clearer indications

on the way forward.
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Chairman:

Thank you. Isthere any legal definition on “assets’?

Mrs Alexa LAM, Executive Director and Chief Counsal, Securities and Futures

Commission:

No.

ZHE

No? OK. E5&# -

HIEEHA :

I & % B #Y Financial Services Markets Actff & & £ FH “ assets” i &
R - 0 A2 2% FH  property” #y 5 iR -

Chairman:

FSMA.

HEE#A -

# o FSMA - EF S AEZKE ?

Chairman:

| think you can check when you go back.
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ERHTEEXEXL -

T BHRERAH BMTBREZERE - HE - 1 Z R P52 660 a0
define “assets” - 7 &% {5 5 define “assets” /Y] J5 =, B F {] define “ property” 7 f5
AfHE > EREEEN S - BRMEEFER  FFrRimMER -

EY-&
7 -
HEE#A -

HEC & i 1% 2 quote T FSMA/ section 48 » {H FSM A/ section 4842 £%
P “assets” By F R - 1M A~ /2 £F A “ property” By SR

ERHFTFEEXEXL -

oo AT AL &R R HE R

EF-&

6 (5 %5 % 2T /5 — {8 Schedule » % %" property” 1 & % -
HAEEHA -

...... PRy e 7 S I L e L -
EF-&

I+ - Audrey, second question ?
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Hon Audrey EU Yuet-mee, SC, JP:

| am happy to get in the queue. Thank you, Mr Chairman.

Mr Chairman, clause 199 is new. It relates to transfer of custody of property, and
that, | believe, would include real property, land property. What is the intention? | know
under the latest section, when it talks about taking effect, the requirement is to take effect
immediately. | am trying to find the section. Thereisalater section.

Clause 202 says that if the SFC issues a requirement, then it takes effect at the time
of service. What does that mean in relation to landed property, because normally of course
property does not pass immediately, unless of course you assign the property. Then very
often, upon assignment you have to pay stamp duty. | do not follow how section 199
operates. If you issue a notice or requirement for the transfer, does that mean that the
company would immediately have to assign the property and pay stamp duty, and then
subsequent to that, under clause 199(4), after the property has been transferred, after the
stamp duty has been paid and everything, then there is an application to court. So | cannot
follow that either. Then | cannot understand subsection (6) which says:  “...and neither this
section nor a transfer of the custody of any relevant property pursuant to the requirement
imposed under subsection (1) shall affect any legal or equitable title to any of the relevant
property”. So what isthe purpose of thistransfer, if it does not affect legal equitable title?

Chairman:

Mrs AlexaLAM?

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:
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Thank you, Mr Chairman. In fact the intention and purpose behind clause 199 is
not that we take either legal or beneficial interest or title to the property. The purpose isto
physically take a hold of the property so that it is safe, and therefore nobody can have access

toit. Sowe preserve that ways for purposes of protecting the investors or the creditors.

Now, Miss YU does have a point, because when you are talking about land and
how you take custody, that is something we can further consider. But the intention is not to
take legal or beneficial interest, which is why, as soon as we physically impound a particular
asset, we will go to court and ask the court for a direction as to how we can go forward.
Typically, very often you are really talking about physical, tangible, movable assets, and also
stock and shares; but it is quite possible that you could aso be talking about land.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | am sorry. | cannot agree with this approach. | think it is sloppy
drafting, like the previous case. | mean, how can you take physical custody of things like
land property, or indeed shares? You can say you want to take physical possession of share
certificates, instruments of transfer or title deeds. Now, that | accept, but how can you have
a section which says: “I require you to transfer”, and then say: “It doesn’t affect legal or
equitable title’? Nobody is going to understand this properly. No lawyer is going to
understand this properly to mean that it means handing up the physical possession of certain
pieces of paper. If that is what you want, then you have to draft it in such a way that it is
clear to anybody reading it that what you are required to do is not sign on the dotted line of a
transfer document, which therefore means the handing over of legal equitable title. What
you actually mean is that you want to seize physical custody of certain physical documents.

You haveto make that clear. Otherwise, what does it mean by “transfer of property”.

ZHE -

HE 26 A EEES A R A E 3 Hinjunction » DLZE 1 4l
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MEHEELY) S - (Fn] fF E (E K ERE 2

rEHHER -

AN AP A0 {2 DR GE I R RE - 5B R Rt B R

ERHTEEXEXL -
FEFE - B EEM A AR E - 78 m 3 A]E DL S <2 805 =

%i%%k%%i%%oﬂg’%&ﬁ%ﬁﬁfﬂ Y {5 3K 5 1R 1Y A i
R FE X6 A R 2 - WFIEERT Tl 1F Ol AN AT RE & < & F B A
%A%%@%'u&%fﬁéﬁpfﬁﬁﬁ& o Frbh o EE SR EE -
B R PR AT &) - AR AR B R EHFF RS < - RAAGERH LAl ge
& A5 Fir PH B¢ Bl AL 7R

Hon Audrey EU Yuet-mee, SC, JP:

| am sorry, Mr Chairman. | said at the beginning, | do not quarrel with the
legidlative intent. The problem | always have with this Bills Committees is that every time |
raised a question they tell me “Well, thisis the legidative intent”, with which | do not quarrel;
but you cannot then write it in such a way that does not reflect the legislative intent, and write
it in such a sloppy fashion that it means something else. It is absurd to say that you have
transfer of property and then that it does not affect legal or equitable title. What does it

mean? If you say “| want physical possession” say that in clear and simple terms.

ERHFTFEEXEXL -

LR FR A HUR B IR R GE B R R RE - B AE B R i) B BRE
EEEMRERFRASHMEE ERFREENVER  AMEGRER -
AR &AL &R 8 A A] R i A e
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ZHE -

A R Bh 2 B A~ @ m] BEF R 2 #F 40 ) - Ok » 55 199f5 - anymore » &

78 » please. Thereis no morein queue.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | have also some queries in relation to definition of “relevant
property”. It seems quite sure whether there are sufficient safeguards in relation to third party
rights, although there are certain provisionsin relation to third parties applying, and so on. |
think it is a matter that should be carefully looked at. | am afraid | have not had sufficient
time to look into this, but on the face of it it looks very, very wide. | do not think sufficient

attention has been given to safeguard third party rights.
ZE:

Ok :» fFHy - MNP AFFR B AEM » WALREE —FEHE - RFHE
Wroe AR B 16 — EH e B e B REE I A BB R BERREE(E - H
HERACEBMHERE MR - EH S AL EZERIUHEREN -
HAH (5 2 20 B 52 th A5 25 PLAY R a1 -

HHHEE £ BERT  ARALAIEEHCHBEE/RER »
MmO ST - LG R ERER - 8 F AN A A EEE L
AR BHEBRERBEN T » 52082 N HE M - H05 2 AE &I 55E 2 E
WA B\ 38 B BB R (B85 Al BE vzt o — S R A B O - 1R AR
BRAEMFELHER  RWUARHSEBER -

A E O (A B T R B R OB R 0
AER A IR - B AL R U R O o (EE

-21 - Tuesday, 24 April 2001



© 00 N oo o A W N P

NN NN NN NNRNDNIERRRR B B B R R
© ® N o0 OB WN B O © 0 N o 00 W N B O

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

NBANLERBREHETBAOMSLAHERE - EEFNHT - 245D RE
5 20815 £2 H i FF 2

BH R E R EEEHTEEREE RN ELIEL L -

TR HERE AR R E - 2B %A SR Ba person
responsible for communicationfy I E - A2 EE/FHEF—-KEER » M
s actively » BIHE i 2 B35 (6 F0E - 2 E A L TAEW  BATE M HE D
A & — 24 R iR Ay management (L B R A - fIRES AFER - ELEE
94 . (B4 7 actived B (£ B W E (FE - MG BT - 55 2080%
EAEA -

-3

oo I AE T M AT RT By Rk B A By XA R FU2 4 AN [ - BET 3
ARH-EBFRENA T - PINEEAFRNEREARCANEETHRNE
FHER  UERXERE WM REREE RGN ZEKRERE - Ef@wmeER
MW R CERHMREZXREENZEANERE MR E
[ R AEHEE - RBRAT RG] - DR R B 52 5 28 20845 - 38 B 16 A i
EiE o HARBRBIEATH RS - B R A a1 iE HEv R - 55 R oy B R
HEEERR Y
BEREEREETEEHTEFHRE RN FLIEL L -

B 3 R AR
-3

He oY BB 2 IR R 7
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#
N o

Z/E -

Rl &R A R kPR EBIRY K SPAHEL » WA — B EEEE - BIgtiE /5
H - SRAFZ2RMARL - 5052

HEEHETEENERRIFEXL -

LR BR TR B 2 55 208(5 2 F B RA N YRR AL A R SR 0 RIS R
T EEE ) BN B R EhRER - BRI EENERAEE
AR A AT BRI DL o MAEERR - RO R ZAOE BRI AN M E B RS
M IEBE RS MEFEANTELHEBERNEN -

ERHFEEHRAE B B twala ( EfsEAl ). iR ( ETf
AAN) Bl EE2ERRE  EHBETAEGHERYEATHERT  HAZE
BB AR EH AR RE Uk EMEFOHMEE AMEML THE
Rt B i N Ll AN LR AR BT AR AR AT R ZE R -
EEREHAFRNESZEEHRERTSNBENFLENER » DLk &
HENEEACEAR LT ARANEFNEENERNER - IPLLHEE
BB ZEGER G AW EMWpmIgERET AR AL R EHHEE - ah
S EFAR-EFgEAPERRLELTAFRNEZEGNERNEE » BT
GERETAFRMNEE AR RELHERTEY -

-3
A PE P AT BE LA HE ( B RAT ) PG ( A ) B8R

208k - th N AESHBERE I - B4 —HE R HEIIE S A] 5E 2 ¥ % H
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AAHFEHAFRNEBEF LN EN  HEERETRERILIFEME - MH
MAFRMRAFHER KAZEAKKRERNEHEESRER WA
e E ANEEHETH @R - NELFAEHAERRE R LESGONHE
B BEFEEY R ( EWRRAD ) HEmRAOM - HHRZLAFAELH LA
2 1Y - BIRH factual 1Y 7H & - [HEZ A A Al 1% 5 5 (L 5 5E L8 50 3R W08 [ 2 R (E
HEEER - Bhg a2 RBBEATEGIRGEREMNFEE - G L EER
AN BRI ERAEHEE - B

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| think one hasto look at the Listing Rules of the Stock Exchange, that there has to
be an informed market at all times;, and if a company is aware — and | would stress “is
aware” — of incorrect information being disseminated in the market, it has an obligation under
the listing rules to clarify that. In the actual process of looking at rumours, one has to say
that a lot of rumours are circulating in the market, which initially the company might not be
aware of; and rumours spread like wildfire in Hong Kong because of the density of population
and the use of mobile phones. The other part of that would be the surveillance program of
the Enforcement Division of the Commission, which looks at untoward price movements.
The Stock Exchange aso has a surveillance unit.  If there is an untoward price movement,
the Exchange would be querying the company as to why the price would be going up or down,
depending on information that might be circulating; and the company would normally put out
an announcement at that point in time, whether there were any corporate manoeuvres that
were actually in process. Or if there were no corporate manoeuvres, they had no reason to

believe why the share was actually going up and down, to at least keep an informed market.

In the exceptional case where a company share price goes through the roof and it is
not justified by its fundamentals, the Commission has a residual power under Rule 9 of the
statutory Listing Rules to order the suspension of that share. So | think it comes down to the

point that one has to show that the company knows that rumour. Quite often it can be very,
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very difficult indeed, but in practical terms, because of the monitoring conducted by both the
Exchange and the SFC, any untoward movement that would result from rumours circulating
in the market would be picked up for proper disclosure by that company under the Listing

Rules.

ZHE -

HEBMNE ﬁ&%ﬁﬁb/\Tfih{%{&*”Eﬁﬁ%;ﬁ R
ERERC R 1E|$,\i ERREAENREE DT RE-EORE - B
e F it fir $E H Y R B ] 32 EEI’J.%%.%?ﬁffﬁsﬁiﬁﬁi—b‘l‘mﬂ%.ﬂéﬁ?ﬁ e AR
BES AFRIR AN - (HAEH W » AIRF 208 N ERGE S - 2 HRA K
WG thiRa 7 55 M A ek E B E e v

N
I

=1

/

HREEE -

HESHEER -

HALERELIBGERERN - 3% GRER “BEgEZTEEAN  ZERE
FREEETEEERETBUIMEMBBHM A RERME" » “HUE" IE
NEEYE  WEEEMAA ARG - ERAFHEHINEESTE  HEHE
AN I T BUAE & #s DLANBY I 5 o DL H fh #yrestriction®s th 12 F 12 F] H
3R 7E 75 ds DUAN 0 05 A R RE > Ry feT 55 198k & 58 KR $2 H R 7

SO - 108t IERA - "TERF A 200 AU KL E T o 55 200f% Y
REZE FEUESGHBEELEEN  HFrfTHEELEES > HhaEE
B 20 b F B 2 fit and properdy [ Ul o BL 7 IR AR B A AR T U DLA
R FE A T IREFEM T H - RIEE ] B FEHE R ?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
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| think the main answer to this one would be that you do have brokers in Hong
Kong that deal in overseas securities, so you would have to have the position where you can
in fact try and maintain those positions, maybe with custodians abroad, or with their parent

companies, to try and maintain that those assets are in fact maintained for Hong Kong clients.

AHEEZES -

TR HERMEEIN G 2 S WA jurisdictionty # 77 - 7] DLE H
ELLER P EHEEREBEEWIIN M AN DS S EREEIE 2
FE

EHERECESTBETRS » HIE 2

HESHEER -

Higih G R AE KR ETEET RS WM BNFREEE R
& A th A AH e Y v Y

Chairman:

Arethere any reciprocal arrangements?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

We believe the US has such a power, but we would have to check on it to be
absolutely certain. | think the point on this though, Mr WU, isto say that if you a broker in

Hong Kong that has control over assets elsewhere, and you put a restriction on maintaining
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his property in Hong Kong, if he then fails to comply with that, then the property under the
control of the broker, say in the United States or wherever it might be, is then dissipated.
You will be able to take action against him for failing to comply with that notice.

It really is purely to protect the clients dealing through that broker in Hong Kong,
to make sure you try and protect their interests as far as maintaining property in, for example,
an overseas custodian, where they might be holding shares. | think the point is to look after

Hong Kong clients.

HIEEHA :

LR WA RN EE M - MARHRERRE - K25 —MHE
FEEGHZRHN - HR A A EBEREM 2 R WA 8E G s & EH
®RAEH 2R oA 22 At 111 BE L GE R SR S8 B Ay B 1 OF H Tb i AR R 2
EroeERENER - S8 #EERKENFRREHET. ...

I

ZE

HRERE  EHRACERN > HIEE?
HEEHA

o A BRI RERET -
Chairman:

Mrs AlexaLAM.

BE R EEREELTEEHTEFHRE RN FLIEL L -
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T > HE 5 198 I I 5 L 2 H ot A 4 B {5 property - 1fif /2 maintain
property « (A S fill A AR FH G REE > F A ALHEE - BN BEAOHE
HHENEE HEEFBEUIN M AGME - BER > SEETEIIIM AR
& & 55— {Ejurisdiction (HE M F W HF N AL HHBESES - Tl >
MEEMHBEME  FBEFLHAERZFNALREBEMENEE > A
HEEBTEBNERE - M A2 Z KM maintainfg ##{ 1Y property -

HEEHA -

T GROIERN P CERAE R REY E" TR - (HEF A
g s - MEWIFEREEYSE  WEFEMEN  fusesE8EMEZL —
AROFITALEARAGZSMRE  BEHNEEZEESRTIM IR HEE
& Y

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Perhaps | can answer the member’s question. | think in this case the money is
fungible obvioudly, and it is not specific money that is of issue. It is rather that a certain
amount be held, whether that be held in a specific bank account or in other forms. It is
rather than a certain amount of a certain quantity be held. If abroker in Hong Kong were to
take action, say, with funds held in US or Swiss or Singaporean bank accounts, to reduce that
level of funds that were required to be held, in the notice, below a certain level, then they
would be in breach of the notice. But if they were to perhaps maintain funds in another form,
a least if that were in compliance with the strict wording of the notice — and that would
depend on a case by case basis, on what the specific wording of the notice was — it would be

permissible. It would depend on how the notice was drafted.

HEHA -
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T EHEEHoMEIN . AMEE "RET WER . ME
restriction » BINGESE) FH U E B » BB 2 K& 47 & 5 2§ 7 T 2 2 —f &
Chairman:

Mrs AlexaLAM.

BEREEREELTEEHTEFHRE RN RLIEL L -

T BGEFREREERRE - TRET WEEE  WRMEF20ET
ZHINEELARF20ETT - B R EEENG - DL BT
ANEEFEFEHRER - 2000 BEREERE S » I HERFE20
ot WREFEJHEHBKAAFEEZELREEBNVREENHE -

HIEEHA :

R B AR T Y ML P 3 AT T I 2 A0 SR
ERW NG TIR o B G A )RR M E T - TR ) T
15104 O 1 858 2 R 2

BH R EEEE R EEEHTEEREE RN ELIEL L -

PN BEREEGERINIESHE - MEEREAT T AL
R EE - EHBEMENRRE NESRBINYE  SEIHTHE

/

S~

KZARTE > HHUZR T KRR EZEERTENKRES - ZENHEHE
EEETHPT NN ALASNEEET WA EEELERH  RIEZA
HEYERET -

HIEEBA -

- 29 - Tuesday, 24 April 2001



© 0 N OO 0o B~ W DN P

W NN RNDNNNNRNRNDNERIER R R B B B B R
S © ® N0 0 W NRPO ©W W N0 00 W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

AF Rz A

HEME "RE" B "HE FEESH?EEEGAE

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Mr WU, if you were to look at clause 198(1)(b), the power there is that the property
is maintained in a manner that will enable the licensed corporation “...at any time freely to
transfer or otherwise dispose of the property”. So theideais that the property be available to
be liquidated in the interest of the corporation’s clients or creditors, and restrictions, or that it
be not dealt with in a way that would inhibit dealing with it, so it was available to those

creditors or clients.

E-&
{EL 5 H 75 2 % 55 2008 Y B30 - B £ AT 8%
HEHA -

T 200 1y TR AT % B - “if it appears to the Commission
that...” - {H(b)Z & 2] B§ “..not a fit and proper person to remain
licensed” - &3 FTfEHYANZE “and” [ME “or” - HIHEFEGEIBNG
F—BWEN o AN A RS e K - im 5 (d) 5KRT A Y
“revoked” B “suspended” - HI|Z & B #E -

B 2 38 e By 515 Rk G A A R AR R AR (8 WD RE 2R b Bk
TR EREHERESIE ? BB ()M E - A0 AR R IR e 20
R 8 - BN R B E Rt E & 3 -
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EFE - HMHEKRMERS —HEAEERE  AREBEEEBEOER TR
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G HIE -

famae s & e e iz AN H B EE - S E 2 fit and properfiy - JE R E%

Al B {5 22 3K 5% A maintainjf} £L propertyljg ?

I

55— By HEE K% A maintainff§ £ property - (il N 2 EKEZ A

%5 7 L property -

P}
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Z/E -

B
il

OK. RE&EMKE

Hon Audrey EU Yuet-mee, SC, JP:

Yes, Mr Chairman. As | said earlier, | have a number of red flags in relation to

thispart. Can 1 follow up on the question you asked about section 208 first?

Chairman:

-31 - Tuesday, 24 April 2001



© 00 N o 0o b~ W DN P

W RN NN NDNNRNRNRNDNNIERERRR B B B P B
S © ® N 00 A W NP O © 0 N0 00 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

Yes.
Hon Audrey EU Yuet-mee, SC, JP:

This is the civil liability. This section relates to “person who is responsible”.
Does that include “company” — because if you look at the Chinese it refersto “ A" as opposed
to “/NH]” —company. | do not know whether the word “person” and the Chinese word “ A"
appliesto “company”. That ismy first question in relation to section 208.
Chairman:

“...if the company makes fal se statements’?

BEREEREELTEEHTEFHRE RN FLIEL L -

AR MESAmER AT BIME - RIE(BEERCEAGEE ) 61
= AT s THAANT M TEAT

Hon Audrey EU Yuet-mee, SC, JP:

So it includes “company”.

BH R EEHEE R EEEHTEEREE RN ELIEL L -

#
[ o

Hon Audrey EU Yuet-mee, SC, JP:

| cannot understand sub-clause (3)(a). What does it mean when it says “...unless
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he has assumed responsibility with respect to other persons in connection with the relevant
communication”? What circumstances would entail assuming responsibility with respect to

other persons in connection with the relevant circumstances? That is my second question.

My third question is the relationship between this clauses 208 and 107, civil
liability for inducing others to invest money in certain cases. There are certainly
circumstances which may fall within both clauses 107 and 208. However, clause 208(9)
provides that this section does not apply if it falls within clause 107. | am not quite sure
whether there would be a difference in the damages payable under clauses 107 and 208, and
whether in those circumstances a person can elect whether to sue under clause 107 or to sue
under clause 208. Of course, the problem is that it puts it in such a term in clause 208(9).
Does that mean the person has to elect before he knows which section will provide the larger
amount of damages? Can you explain the different circumstances under clauses 107 and

under 208, and why it isthat you want to put it in two different clauses?

A question related to this of course has been raised by the legal adviser, which is
that he is not quite sure what would be the standard basis, whether it is contractual or tortuous,
or some other different base, because this clause 208 provides very clearly that it isin addition
to any other remedy you have in law, which means that it isin addition to contractual remedy,
in addition to tortuous remedy. So it is a new kind of statutory right, and therefore what
would be the basis for calculating the damages under clause 208? That is, | think, also the
question raised by the legal adviser.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Chairman, may | invite Mr BARR to answer the Honourable Member’ s question?

Chairman:

Yes, Mr BARR?
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Mr Charles BARR, Deputy Law Officer (Civil Law):

Yes. Thank you. | think as Common Law lawyers we are at something of a
disadvantage in thinking of things in terms of causes of action. We have always thought —
- and indeed every lawyer who has looked at this, and that has been a large number, has said:
“Is this a contract that you're suing in respect of, or is this a tortuous relationship, or some
other?’ | think it isimportant to get off on the right foot, that we are not trying to emulate a
contractual cause of action, and we are not trying to emulate a tortuous cause of action. We
have made it quite clear that the Common Law will, and should, develop independently.
(See subsection (9)).

What we are trying to do is to make it quite clear that there may be a duty of care
for the purposes of clause 208, and there may be a cause of action for the purposes of the
other clause 107, in certain circumstances. We did not want, if | understand the instructions
that have been given to the department correctly, to create strict liability. We could not see
why plaintiffs in medical injury cases should be at a disadvantage compared with plaintiffs
who have suffered financial loss in the market. Conversely, we did not want to impose just
liability where there was deceit or fraud. We wanted to impose a morally fault-based system
for both provisions. We wanted to do it by statute, so it was visible and transparent, easily

signposted.

Looking at the fault-based systems for certain statements, the courts have been
agonizing over that since at least 1964, with Hadley Byrne and Heller. There have been a
large number of cases. We think we are familiar with all the significant ones, and we are
happy to share the lists with you. We have been in dialogue with the Bar Council. In our
White Bill, we wanted to use the test of fair, just and reasonable, to establish where that duty
of care may arise, because we think that with the clearest signposts now, at the highest level,
that that is the moral standard where a duty of care may be found to arise. We are

encouraged by some of the recent House of Lords decisions in the UK on that, particularly the
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KPMG case.

However, when we put this in the White Bill to a consultation, the Bar Council got
in touch with us and said they preferred assumption of responsibility as the test. We
produced a paper which, as far as we know, the Bar Council is comfortable with. We have
not heard any dissent so far. But we could not see any problems in putting both of the tests,

assumption of responsibility or fair, just and reasonable, in sub-clause (3).

So we do not want to establish strict liability. Nor do we wish to only target fraud
and deceit. We want a fault-based system. We have looked at the Common Law to get the
lessons learnt over the last 36 years since Hedley Byrne, and longer if you go back to the
earlier duty of care principles—much longer. We think we want to use the benefit of that, to
take the benefit of that, in the knowledge that the Common Law may develop differently in
the next 5, 10, 15 or 20 years. Then of course we will have to ook to see whether or not the

ordinance should or should not be amended.

Three examples immediately come to mind of where we have created statutory

wrongs. Wedid it in the Occupiers Liability Ordinance.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, can | stop that? | am not querying the creation of a statutory
wrong. | am simply asking the question: what does it mean when you say somebody
assumes responsibility? Does that mean somebody signsit, or does it mean somebody has to
say “1 assume responsibility”, or somebody has to utter a statement? What does it mean? |

am not querying the creation of statutory liability. | accept that entirely.

The other question | ask is: what is the basis for calculating damages? Is it the
contractual basis, a tortuous basis, or some other basis? That isall | am asking. | am not

saying “This should be scrapped”. So there is no need to tell me that there are statutory
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liabilities and occupiers' liability. | accept all that.

Mr Charles BARR, Deputy Law Officer (Civil Law):

| am grateful for that, and | would like to answer it in this fashion, if | may. With
the three statutory wrongs that have been created, none of those refer to the calculation of
damages. Having practised in this area for some time, plaintiffs plead in the alternative.
They plead breach of the statute under the Occupiers Liability Ordinance, the common duty

of care; and they plead breach of the duty of carein standard duty of care principles.

The courts work out the damages in that case essentially by reference to the
tortuous principles. They look to see proximity; they look to see what is a reasonably
foreseeable loss; and we would expect them to do the same here, and not be troubled by this
concept. We are understandably reluctant to tell the court how to calculate the damages.
We did not do so in the three other statutory instances, and we do not see why we should do it
now. The courts are more than able to do that. The thought that they might take us back to
the primeval slime, with some proximate cause, is not the concern we have. They will be
sensible in the formulation of what is a loss that follows from the reckless, negligent or

fraudulent statement.

| have been asked whether clause 208 is going to go off on tortuous principles.
The answer is. it ismany of the characteristics of atort, and | would expect the court, when
they see the words “assumption of responsibility” and they see the words “fair, just and
reasonable’, to be thinking in that constellation of stars where tort is concerned. Tort is civil
wrong, non-contractual, whereas with clause 107, | would expect the courts to be looking
more at the contractual nature of the responsibility, where the measure of damages, | would
expect, could be calculated differently. For purposes of clause, on the basis of what would
have been the basis if the contract had been properly performed according to its terms and

what was in the reasonabl e contemplation of the parties.
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The strength of clause 208, if you look at the wording of sub-clause (1), is that it
deals with omissions, where there may be a duty to make a statement. It deals with where
someone has refrained. So that, to us, indicates that it is unlikely to go off on contractual
principles, because as far as we are aware, there is never any contractual liability if you do

nothing.  You will not have contracted; whereas clause 107 is rather different.

As far as the election point is concerned — could a plaintiff elect for clause 107 or
elect for clause 208, and could he leave it to the last moment, thereby presumably unsettling a
defendant? This would be a matter of pleading. He would have to be careful in his
pleadings as to how he does it. He would certainly not be able to plead both of them by
reference to the word "further”.  He would have to plead one or the other.  If he failed under
clause 107 then he would presumably allege facts which might bring him within clause 208.
Yes, it would be for the plaintiff to be careful in his pleadings and to make an election in

drafting the statement of claim.

Hon Audrey EU Yuet-mee, SC, JP:

Yes, Mr Chairman. | think from the very long answer | get the short answer to the
point, which isthat it istortuous. In relation to sub-clause 3(a), | still have not got from your
long answer what is meant by “He has assumed responsibility”. How does it add to sub-
clause (1)(a), because sub-clause (1)(a) starts off by saying “A person is responsible for a
relevant communication he made’, and of course there are later on certain exceptions in
relation to people, like, for example, broadcasters or people just passing on information. |
can understand that. So we start off by saying a person is responsible for the relevant
communication, and then we look at sub-clause 3(a), and it says. “No person shall be liable
unless he has assumed responsibility with respect to to the other person”. It means of course
that it requires something additional to a person being responsible, so what | am asking is:
what does it encompass? How would a person be taken to have assumed responsibility with
respect to the other person? Does that have to be made clear in some specific way, and what

would that be?’ or simply a person made a statement and somebody relied on it; or it has to
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be specialy made to the person. A has communicated with B, and said “I assume

responsibility to you, Mr B”. Isthat what is meant?

Mr Charles BARR, Deputy Law Officer (Civil Law):

| am a little bit taken aback at the question, if | may say. The assumption of
responsibility is a test that the courts have been using for some 46 years. | have never heard
it said that there has to be a statement at the time — “1 assume responsibility for what | say” —
although of course there may be, but it is unlikely, |1 suggest. What it is trying to do is to
look at the circumstances of the relationship and to say “In those circumstances, would it be
appropriate for a defendant to be responsible civilly for certain losses which have flowed from
the statement that he has made?’

The example that is given, | think, is: at one end of the spectrum you would have a
casual statement made in the most obvious and harmonious socia circumstance, where a
person is talking in a very free manner. You would not expect that to be giving rise to an
assumption of responsibility. At the other end you may have something in writing — very
formal, very considered, very deliberate — which is issued, where there would be more likely
to be an assumption of responsibility. But to answer the question in simple terms — “Would
somebody sign something? Would somebody have to say ‘I'm assuming responsibility’” —
this is a much more subtle, a much more useful and a much more realistic test than is

suggested.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, Mr BARR says that it has been around for 46 years or something.
The norma way | thought it was expressed is that you make a statement and you would
reasonably expect somebody to rely on it. That is the way that is normally understood.
You should expect reliance. So when | look at section 3(a) where it says “He has assumed

responsibility with respect to the other person”, is it meant the same way, that you would
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expect somebody to rely on your statement, and therefore you are liable? Or are you saying
something in addition to that, that you have to actually do something else to assume

responsibility? | mean, that is the smple question | am asking.

Mr Charles BARR, Deputy Law Officer (Civil Law):

| think it is more complex than that. | think the first reference to responsibility in
the section is talking about a rather blunt instrument, largely causative and factual. The
second reference in subsection (3) is talking about the complexity of whether a person should
morally be responsible in those circumstances, for the financial loss that he causes. Thereis
a difference, | suggest, between making a statement - being responsible for a statement, as |
am at the moment when | am speaking, in the sense that | am speaking - and the moral
consequences of loss that may follow from that. To apply to these circumstances, | would
not expect people listening to me to be making financial investments on the strength of my
comments at the moment in the Bills Committee. But | do accept responsibility for the

utterances that | make, in the sense that | am controlling those statements.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | do not really want to get into a long argument, and it is not my
intention to argue. Can | simply ask one last time? Does section 3(a) mean anything more
than that the person who made the statement should reasonably expect the listener to rely on it?

Does it mean anything more than that?

Mr Charles BARR, Deputy Law Officer (Civil Law):

It may do, because the statement that you have put to me is not the normal
formulation of the duty of care in these circumstances, athough | have no doubt that there are
paraphrases to that effect; but it is not the usual, the most commonly-used expression in

circumstances which give rise to a fault-based system for economic loss flowing from
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carelessy-made statements.

GIEE -

LR TS F h SOOORRE - EEERE[E EE = E A
R YEEN L FEARALBESHE s MR EERE AT -
AT EFEHEMGE > ABEXBESHE - HEAEFLK » EXHEA
AEREWE - LAER A HEFES - Mr. BARRIFBRESHFH R ERMHEE R
SER AT - BRG] — A RNES - HE > REGEARAEEHZEN
H 26 20815 25 (1) Z A1 5 (3) Z ] #Y 73 Bl = 25 (3) ()FAE H] » ... ... A Bl A B
EEEN TS — AREERE" - HI"EEE"  "RE RS R E K
EREE"CHESE MR ? REERKETFEEAH 2 - (HEE D5 E
7 HMABHEELAFHAEEQ) () EEEEL - HERMELER  H
BAHAEMA2H DR REEE"SEEEL -

HRERYAZELHE AT XABEZHAE  RMAEAF2E5HX
Ao I (D) (R E > ARALHRBHOEREBHREEEHTEH
MmeEE @ IEHESR A LM N LRESE - A AFEREE > &HIFE
ANHAEHEE - fTARERZHEME FEL - MR HS -EAKES
T MEREEEHEWE - A& RHIEERIES B R A BRSO
AR EWE 7

Deputy Chairman:

You don't have to speak Chinese, although | did, and although | referred to the

Chinese version.

Mr Charles BARR, Deputy Law Officer (Civil Law):

| am not going to embarrass myself by trying. To some extent | fedl that the Bar

- 40 - Tuesday, 24 April 2001



© 0 N oo 0o b~ W DN PP

W NN RNNMNDNDNDNRNRNNDNDIERR PR R R B B R R
S © ® N o 0 A W NP O © 0 N O 00 W N PP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

Council might helpfully answer that question, because we have put in section 3(a) “...he has
assumed responsibility” at their request. It is their preference to have an assumption of

responsibility test.

Deputy Chairman:

| do not wish to be disrespectful, but al sorts of people suggest all sorts of things to

the Bills Committee, and to the Administration.

At the end of the day unfortunately we shall not be holding the Bar Council,
especialy the public - - the public will not then go to the Bar Council for remedy. | assume
that if the government accepts our suggestion, the government identifies with it and thinks it
isajolly good idea. So | think that neither Audrey nor | feel any compulsion to defend a
suggestion simply because it comes from the Bar Council. So if you could explainit to us as
you see it, so that we do not have to have the Bar Council standing between us, it would be

much easier for us.

Mr Charles BARR, Deputy Law Officer (Civil Law):

The reason | was mentioning that is because | do not feel it adds anything to what is
in (b), “fair, just and reasonable”. But the Bar Council took the view that it did, that there
were some shades of meaning there, and that the Common Law was developing in two ways,
and they thought that assumption of responsibility was an appropriate test nowadays, an
appropriate benchmark.

The House of Lords decisions have said you can use one or the other, the opposite
side of the coinin one case. So on that basis | am happy to includeit. | have no particular
problems with including it, and | endorse it on the basis that it adds very little to what isin (b),
which is what was in the White Bill and our preference, and what we believe is a correct

statement of the duty of care in the circumstances.
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| understand that in subclause (1)(a) the word “responsible” thereis, as | mentioned,
a rather blunt test for establishing who issued, who caused it to be published, who uttered it,
who had control over its dissemination. That is the purpose, | understand, of the word
“responsible” in subclause (1)(a) as | read it, but that does not in any way dea with the
special relationship, to use the old-fashioned expression, which may or may not exist between
the person who is responsible for uttering or publishing or disseminating the information, and

the person who has received it and acted upon it. That is the relationship.

I EY:

LR R - B LR S aE R ¢ 58 2085 2B (1) 3K K 5 (3) () By 7
Bl R E e b HEBE AR (DRI EN » BIEEEE N T~ EE58UA
EHIEE - 28 (3) ()X RIGTIIEE A TR AR A L EHIEE - ASIER AL
FURM EREBEERAFMEE 2 R BER - AR A LA S5 A KIE
HiEWE 7

BREGBR—LEH BRI AT OTEI - HERT L AR
B BRI BRI A - AR R R R A BRI R 7

Mr Charles BARR, Deputy Law Officer (Civil Law):

Assumed responsibility or in circumstances where it is fair, just and reasonable.

Yes.

L TEY:

So in that case, #1ff1...... B - BREEEFEAS S HUELHX
BERIE - - RMESh AN » WWET BABREERN ? BIHRAGEHE#E - (K
Frie BBy HmR FERBEHRNACGEHZARKESTSE - BEWET B4 EEH

-42 - Tuesday, 24 April 2001



© 0 N oo 0o~ WON PP

W N NNRNNNNRNDRNDRNIERRR R B B B B B P
S © ® N o O A WN P O © N o 00 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

ZNAEREIR ?

Mr Charles BARR, Deputy Law Officer (Civil Law):

| think a large number of issues will have to be looked at. Obvioudly the
transaction itself is important — the context in which it was made; the experience of both the
speaker and the person who has listened and acted upon it; whether any disclaimers were
issued at the same time; whether it would have been appropriate to have issued any
disclaimers; whether there is any element of one person instructing another, of education; the
history of the relationship between the parties — whether thisis a one-off or whether this goes
back a period of time; whether this is a business-building exercise or whether this is a

marketing exercise.

My colleagues in the SFC will perhaps have other examples of where there may or
may not be a relationship such as | have described in sub-clauses 3(a) and 3(b). But | do not
want to do, Chairman, isto try and limit it to circumstances where a person has said: “| accept
responsibility”, or “I assume responsibility”, and he signs on the dotted line. That would be,
in my view, quite wrong. This is adynamic; this is a subtle provision when you look at all

the circumstances.

EIEE :

LR PRl R — (8 A B ECR A -k JE — (A R AT R
#E 7 B ANAE 56 20815 56 (3) () 7K » A B BUR Y H B - 72 10 2 W 28 A £ Ko 35¢ B W
Nt 0e ? IR EHE - B2 W& N n] BEHEE - WL i A £
ANAERIEE 2 TS B — 27 2 #ETEC RN LAFEEHN - WA
EWHH > ZFWEHZRERL AL > MR8 AN £z 2 RE - DA
KAFGEREE -

Chairman:
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Chairman:

Mrs AlexaLAM.
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Mr BAILEY.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

In practice we have got this — as far as the winding-up is concerned — in section 45
of the Securities and Futures Commission Ordinance. It has really been used in two
circumstances. Following a limited company inspection we have applied, from memory, |
think on two occasions for winding-up; and as far as brokers who find themselves in extreme

financia difficulties are concerned, | think we have applied on about five occasions for that.

| would add that we have got this, but we have to go to the court and we have to
show that it is - - the court has to be satisfied that it is just and equitable that the corporation
be wound up. So those are the situations that we have in fact applied in the past — either
following a listed company limited inquiry, and for brokers who have found themselves in

extreme difficulty.

It is the existing law, and it has been used actually quite sparingly. It is one of
these provisions where the Commission has to make the decision. It is not a delegable

function. It isactually made by the full Commission.

Chairman:
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| think we are still asking the same questions — whether it is appropriate for you to
have the winding-up procedures only applying to either the listed company or the licensed
corporations. Beyond these two types, what other possible reasons could that trigger your

winding-up?
Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, may | also point out that in the document, in the Administration’s
response to HKSA, it is said: “The SFC may need to use the power against licensees or

related corporations which are not listed”.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

There would be situations, even with alisted company — there might be situations —
where you would want to look at a subsidiary licensed company. You might want to look at
related corporations if their conduct is affected.

Hon Audrey EU Yuet-mee, SC, JP:

Yes, Mr Chairman, but if the interest, the widest scope expressed in this document,

isonly licensees or related corporations, should not the same phrase be used in the statute? |

think thisis the question that we are asking for an answer.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

Would you please repeat your question?
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Hon Audrey EU Yuet-mee, SC, JP:

In the document in which your response to HKSA is summarized under section 205.
You say that the SFC already has the power under section 45 of the SFCO. “The SFC may
need to use the power against licensees or related corporations which are not listed”. So you
have put an ambit to the possible use. Could you use the same phrase? It isagood ideato

use the same phrase, rather than just broaden it to “any corporation”.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

The definition of “related corporation” is actually in Schedule 1 on page C2403.

Hon Audrey EU Yuet-mee, SC, JP:

“Related”?

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

Now, in the case of alisted company, | think it is quite obvious that with respect to
a subsidiary that is not listed, there may be ample public-interest reasons to also cover the
winding-up of this company. In relation to registered persons, we are not just talking about

registered persons. They could have nominee companies; they could also have custodians.

Hon Audrey EU Yuet-mee, SC, JP:

The term “related corporation” isin fact defined. Why should the same ideas not
be incorporated into section 205? You are not seeking to wind up just any company or

corporation in the world. You just want to use the power against licensees or related
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corporations, which are defined. So maybe the Administration should consider narrowing it

by pointing it out.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

We will do that.

Chairman:

Okay. Audrey?

Hon Audrey EU Yuet-mee, SC, JP:

That answers the question in relation to clause 205. Mr Chairman, in relation to
clause 206(2)(d) on injunctions, there are a number of orders that can be asked for. (d) on
the face of it isvery, very wide. “An order appointing a person to administer the property of
another person...” can be any person. Again, for the same reason, | hope that these sorts of
drafting can be tightened a little bit. | mean, | understand the flexibility that the SFC wants,
but on the other hand | really do not like drafting that applies to everybody, every corporation.
It is really the same point. If you really want to extend the order to a class of person, you

specify that, just to tighten up the drafting.

Also sub-clauses (7) and (8): there have aready been a number of queries raised in
relation to sub-clause (7), which is “...the Commission shall not be asked to give an
undertaking of the damages’. | do not agree with that, and | note that in the
Administration’s response, the Administration has agreed to delete this, which | think is a
welcome stand. As far as sub-paragraph (8) is concerned, again | have some queries in
relation to that.

Chairman:
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What do you mean by subparagraph (8)? 206?

Hon Audrey EU Yuet-mee, SC, JP:

That is C1949, which is clause 206, the same section we are looking at, which is
“injunction”.  Sub-paragraph (8) is (a), an order which means an injunction may be made
whether or not it appears to the court that a person intends to engage again, or continues to
engage, in these acts; or (b), the person against whom the order is made has previously
engaged in any of these acts; or (), if there is any imminent danger of the person engaging in
these acts. Whether or not these circumstances exist, an injunction can be made — which is
contrary to the normal principles for making an injunction. There probably is some good

reason for putting it aswiddy as that, but can we have the reason?

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

Chairman, on the Honourable Member’ s comments on this clause, we will consider

after the meeting, and come back to you.
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